IN THE CENTRAL- ADMINISTRATIVE TRIBUNAL
. . E‘RNAKU‘LAM BENCH

0. A: No. 230/92 e
TR Xboex

DATE OF DECISION _ 23.10.1992

Shri C.K., Thankappan Applicant (%

Shri MR Rajendran Nair

Advocate for the Applicant (%

‘ Versus
Sub Divisional Inspector

(Postal), Kanjirappally Sub
Division and another.

Shri George CP Thérakan,

Respondent (s)

-

Advocate for the Respondent (s) -

‘ SCGSC
CORAM :.
The Hon'ble Mr. SP Muker ji - Vice Chairman
&
The Hon'ble Mr. AV Haridasan - Judicial Member
1. Whether Reporters of local papers may be allowed to see the Judgement?%
2. To be referred to the Reporter or not ? ?
3. Whether their Lordships wish to see thé fair copy of the Judgement? 7"»’
4.

To be circulated to all Benches of the Tribunal 2 Ao

JUDGEMENT
" ( Hon'ble Shri AV Haridasan, JM )

The short question that arises for consideration
in this application filed urider Section 19 of the Adminis-
trative Tribunals Act by Shri CK Thankappan, who was
appointed asVED Neésenger, Anikkad with effect from
1.5.1991, is “ﬁ{? whether it is open for the appointing
authority to termiﬁate the aervicés of an ED Agent who
has been working on the post on éhe basis of a selection
and appointment, cancelling the appointment on the ground

that there was some irregularities in the matter of

.C.l.'.‘z

o



.
N
.o

seléqtien without giving him ah opportunity to be heard before
va deciéioh is ﬁakgn to ﬁancel the selection. The épplicant
is a mehber of the SC, being spbnsoredhby the Employment
Exchange, ués‘admittgd.to a uritten test and .intervieu for.
the post oPVED Messénger, Anikkad. On the basis of the
written téstuahd'interview, he vas selectéd,and was appdinted
_'>a§ ED Messenger, Anikkad By the SublﬁivisianailInspéctor,

Kan jirappally vide his order dated 2.5.91. Uhile he was
uorking’ag‘ED Nessenger,fﬁnikkad, he was served &ith the
impugned order at Annexure I dated 28.1.1992 thch reads

as follous:-

"Since your selection as ED Messenger, Anikkad
has been found irregular on review by higher
authority, notice is hereby given that your
services as ED Messenger, Anikkad will stand
terminated with effect from 29.2.1992."

1£ is aggrieved by this order that the'applicantAhas fileq
tbis‘appliéatiqn préyiﬁg tgét the.impugﬁed order at'Annéxure I
may be QQasﬁed and that ip'may be dédlareq that’he'is-entitled

to continue as ED Messgnger,yﬂnikkad; it has 5een‘éQerred

in the application that there hgs Eeen.no i;;egularity in

the matter of selection‘and that any deciéion that his éeléétion\
 and appointmént is irrégular taken beﬁind ﬁis_back‘githout o
giving himva noticé énd an opportuniﬁy qf being heard is
unreasonable,anbit;ary and oﬁpqsed to the principles of

natural justice.

2.  The respondents in their reply statement have stated

that on 25.3.1991 a uritten test in simple arithmetic and

~

English dictation was conducted forvselection to the post of
- .o )
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£D Nessehéer,'Anikkad, in which the applicant ugo belongs

to a Scheduled Caste, Shri Shaji who had passed SSLC exami-
nation and uthefs participat;d'and.that Shri Thankappan; the
applicant uha‘had done well in the test was selected and
appointed. . But the :espa;dents.seek to jusfify the impugned
orderlon.the ground that:the Director of Pgstal Serﬁices,\
Kochi, observed tﬁat the selection in Fhis case»uas maﬂé ,
}pn the basis of a test which was nﬁt pfescribed, that a
candidate with matriculation examination who should have
beeq given preference in accordance with the instructions

of the DG, P&T, was not given such preference and that for

~ that reason, the selection and appﬁintment of the applicant

- being found to be irregular, the PMG qrderéd that the selection.
should beléancelled aﬁd a fresh selection should be made.
It has also been contended that as per Rule 16 of the EB

)
Agents (Conduct & Service ) Rules, it is open for the
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authority superiér to\the,authority passing an order at

- any time either on his oun/mction or otheruwise review any
order made under Qhé_éﬁles and pass suéh ordersvas are deqmed
bfit agd that in that view of the matter, the imﬁugnéd order

is perfectly justified. )

[

3. In a rejoinder, the applicant has stated that as the
qualification preécribed for the post of €D Messenger is
sufficient working knowledge of the;regional languagegand
simple arithmetic, the selection based‘oﬁ a written tést

was perfectly in ordér; thgtAthe instructions bf the 0G, P&T

do not require any preference being given to a person who
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has paésed,the SSLC examination and that the authority superior
to the appointing authority has noc right under the Rules to

revieu the appointment and cancel the appointment order.

4, We have heard the argumentsvaf the counsel on either
‘side and have alsﬁ cérefully peruéed‘the pieadings and documents
on regprd.' Thg learnéd'GDUnsélfor the respondents invited
out attention ta a decision of the Patna Bench of this Tribunal
in Umesh Rai v. Union of India and others,_fepdfteﬁvih 1986
ATC 774, wherein it was held that under Rule 16 of the
ED Agents (Condgct &;Serviée) Rules, an.authority immediately
superior to the authority paséing an order is at liberty
‘at- any time to review.any ord;r madé undef the Rules and pass
such.orders és itedee@ed fit and that, therefore, the PMG has
ample powers to loaglinto the appointments anavtu bancel the
appcintmént, if found ir?égqlar ;ithéuﬁ giving ahy natice to
the appoiqtee.; Ue“a;e df the view that this ruling of the
was rendered ‘ -

Patna Bench X}x/per incufi¥ims> Rule 16 contained in Section 11
of EB Agents (Conduct &éervice) Rules relates to €nquiry dnd
disciplinary cases and nof to the appbintment.of EDAs. The ~
mgthcd of recruiﬁment ana~appgiﬁ£ment etc &re pontained in‘
Section III of ED Agents (csndugt & Service) Rules. .Rulg 16
does not extend to this Section.' The very wording of Rule 16
leaves no doubt that it relates to revieu df‘ orders ‘in énquirieSca.ﬁld
in disciplinary cases. It is uorthﬁhile to dgote_the entire |
Rule 16:béldm:—\ - c

| 516. Revieu of Orders:

Notwithstanding anything contained in these rules,
§i) the Central Government or
ii)the Head of the Circle, or

(iii) an authority immediately superior to the

o
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authérity passing the orders,

may at any time, either on its own motion or other-
wise, call for records of any enquiry or disciplinary
- case. and review any order made under these rules,
reopen the case and after making such enquiry as it
considers necessary, may ' ‘ '

(a) confirm, modify or set aside the order,
or
(b) pass such orders as it deems fit:

- Provided that no case shall be reopened under this
rule after the expiry of six months from the date
of the order to be reviewed except by the Central
Government or by the Head of the Circle and also
before the expiry of the time-limit of 3 months -
prescribed for preferring an appeal; )

Provided further that no order imposing or enhancing
- any penalty shall be made by any reviewing authority
unless the employee concerned has been given a
reasonable opportunity of making a representation
against the penalty proposed and where it is proposed
to impose any of the penalties specified in clauses
(ii) and (iii) of Rule 7 or to enhance the penalty
imposed by the order scught to be reviewed to any of
the penalties specified in those clauses, no such
penalty shall be imposed except after an enquiry
in the manner laid down in Rule 8 in case no such
enquiry has already been held.".

Therefore, we are of the vieu that the finding of the Patna

Bench in the case under citation does not appear to reflect

?

the correct\legal position. 'Furthér, the Pacte in the case

under gitation and the facts of fﬁevcase on hand are entirely
di?ferept.' In'thé case before the Patna Bench, selection
‘was made to the posf of £0 BPM where the marks obtained ;n
the S5LC examination was dne of the-cniteria‘for selection
and ignoring that, a person Qith lésser'marks~in the SSLC
‘exém;nation had Leen sélected and appointed. :Further, thé
applicant ig that.casé had Piled the application before the
Tribunal afte; another person had.been appointed in his

!

place without impleading that befson} It was in that circum-

stances also that the Patna Bench refused to interfere in

the matter.
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5. In this case, the applicabt was selected and appointed

ag ED Messenger. Rccording to the method of recruitment under
o Section III,

‘&f the ED Agents (Conduct & Service) Rules,/the educational

qualification’prescribed for the categories of EDA including

- ED Messenger is as follows:-

"Should have sufficient working knowledge of
| the regional language and simple arithmetic
so as to be able to discharge their duties -
'satisfactorily. Categories such as £D Mes-
sengers should also have enough working
knouledge of English.” '

The selectionrtn this case was admitteﬁly made on the basis

of a written test in simpleVarithmetic‘aﬁd a dictatios in

English and the applicant was, even according to the

respondents; selected and appointed as~he performed well.

Working knowledge of regionél language and simple arithmetic

and English,can be ascértéined only on the basis of a

uritten test. Therefore, if the authoriéy who conducted

the selection had held a wuritten test asd the applicant who

had performed;uell in comparison with others was séLected,
'gnnnuxxbuxfauituﬁéf;ﬁi/gxe at a loss tg understand hou

can tﬁe selection be termed asvirregularﬁ " Since matriculation
- or equivalent is a preferable Qualiéécétion only for the

posts of ED BPM,3.:»ED SPM and ED Delivery Agent, it appears -

that there ;s no baéis for the observation that not giving

preference to a person'uho has passed the §5LC‘examinatinn

was irreqular. Houevef, if‘éor any reaéon any authority

in the Department suspected any faul piay‘in the matter of

selection or detected any irregularity therein, it would be_

at liberty to rectify thé mistake or to undo the irregularity,

but oﬁly after giVing‘the.affected person an opportunity
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to present his case. The decision taken in this case to cancel
/

the appointrftent of the applicant without even giving him an

opportunity to be heard and f.o terminate .his 'sebvices, is

unreasor!able and oppqséd to the p;in;ﬁiples of natﬁral justice .

and equit;/. We are, vtherefcre, of the view that the impugned

{

order at Annexure I is liable 'to be quashed.

6. In the resplt, the aéplicatian is allowed. Thé’impugned
order at Annexure I is quashed. It is made clear that if ;‘f‘:}
for any‘v'alid reason the respondents are of the view that

the select}cn and appointment. of the applicant aré iiéble

to be cancelled, they can do so only'afi:er giving the

applicant an effective opportunity of being hearg.
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( AV HARIDASAN ( SP MUKER3JI )
JUDICIAL MEMBER VICE CHAIRMAN

23.10. 1992



