R | \
T N

LENTRAL ADMINISTRATIVE TRIBUNAL
o~ , ERNAKULAM BENCH

0.A.No0.229/97, 0.A.No.392/98 and O.A. No.397/98

WEDNESDAY, THIS THE 15TH DAY OF DECEMBER, 1999.

CORA M:

HON'BLE MR. A. M. SIVADAS, JUDICIAL MEMBER
HON'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER

O.A. No. 229/97

N.P. Madhusoodanan S/o late Gopala Pisharady
Income Tax Inspector,

Income Tax Offlce (Division II)

Kochi.

residing at D-83, Income Tax Quarters
Panambilly Nagar. ' ..Applicant

By Advocate Mr. M.R. Rajendran Nair
Vs.

1. Union of India repfesented by the
Secretary to Government of India
Ministry of Finance, New Delhi.

2. Chairman,
Central Board of Direct Taxes,
New Delhi.

3. Chief Commissioner of Income Tax,
Cochin.

4. K. Sadanandan,
Income Tax Officer,
Special Ward, Senior Tax Division II
Calicut. _ ‘ .. Respondents

- By Advocate Mr. James Kurian for R 1-3
,- —Advocate Mr. Anand for R-4

0. AL No. 392/98

A.V. Venu
Inspector of Incometax
Office of the Deputy Comm1s31oner of
Incometax- (Assessment),
Special Range I, C.R. Building,
I.S. Press Road, o :
K; ' Cochin-682018. , . .Applicant.

‘.m\ By Advocate Mr. P. Balakrishnan
N
Vs;
1. The Chief Commissioner of. Incometax

C.R. Building, I.S. Press Road,
Cochin-682 018




By

By

O.A. No.

L2

The Secretary, :
Central Board of Direct Taxes
North Block,

New Delhi.

The Union of India represented by
its Secretary, Ministry of Finance,
North Block,

New Delhi.

Sri K. Sadanandan

Incometax Officer, Special Ward,
Incometax Office, Division-II
Calicut. '

Sri P. Para meswaran
Incometax Officer,
Alwaye.

Sri K.G. P. Menon,
Incometax Officer,
Thiruvalla.

Sri K.R. Bomasundaram,
Incometax Officer,
Palghat.

Advocate Mr. James Kurian for R 1-3

Ms Lalitha Nair for R-4

397/98

Sri N.G. Mohandas

Incometax Inspector ' ,
In;cometaxs Office, Ayakar Bhavan
SAktan Thampuran Nagar,

Trichur-1l.

By Advocate Mr. P. Balakrishnan

Vs.

The Chief Commissioner of Incometax,
CR Building, IS Press Road
Cochin-682 018 o

The Secretaray
Central Board of Direct Taxes,
North Block, New Delhi.

Ministry of Finance, North Block
New Delhi. '

Sri K. Sadanandan,

Incometax Officer,

Splecial Ward, Incometax Office,
Division II, Calicut.

Sri T.G. Vijayaraghavan,
Tax Recovery Officer,
West Fort, Trichur-4

. .Respondents.

. .Applicant

" The Union of India represented by its Secretary



.3..

6. ‘ Sri P. Parameswaran
Incometax Officer,
Alwaye.

7. Sri C.R. Pillai,

Tax Recovery Officer,
Usha Complex,

Vadayattukotta,
Quilon.
8. Sri P.K. Prabhakaran,

Incometax Officer,
Office of the Commissioner of Incometax,
CR Building, I.S. Press Road,

Cochin-18."
9. Sri K.G. P. Menon
Incometax Officer,
Thiruvalla.
10. Sri K.R. Somasundaram,
Incometax Officer, :
Palghat. . .Respondents

By Advocate Mr. P.R. Ramachandra Menon for R 1-3
Mr. Anand for R-4

ORDER

HON'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER

In these three Origiﬁal Applications, the issue
under challenge is the empanellment and promotion to the
posts of Income Tax'Officers Group 'B' in the Keraia Circle
in 1995-96 and 1996—97. Therefore,-these three 0.As were
heard together and are disposed of by this common judgment.
We propose to give the factss:common to all the three 0.As
which' are not in dispute first; The O. A. - specific
pleadings | will be detailed thereafter followed by
submissions of learned  counsé1 ~ for - parties, their
consideration and conclusions arrived at. Decisions will be

given in the end.

2. 'Each aplplicant in the respective O.A. was working

as Income Tax Inspector under the Commissioner of
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Income Tax, Cochin. Income Tax Inspectors are eligible for
promotion to the post of Income Tax Officeré Group 'B' (ITO
for short) as per the Income ‘Tax Officer Group-B posts
Recruitment.Rules, 1994 (Annexure Al of 0.A. 229/97). As per
these Rules, Income Tax Inspectors in Grade B. 1640-2900
with three years regular service in the grade and those who
have passed the Departmental Exémination for Income Tax
Officer are eligible for promotion as ITO. The post is a
selection post and promotions are made as per the
recommendation of the Departmental Promotion Committee (DPC
for short).

3. A DPC for promotion to the cadre of ITO in Keraia
kegion was convened in April, 1995 and four were promoted, 3
against existing vacancies and one against the retirement
vacancy in May, 1995. In September, 1995, 12'posts of ITOs
were sanctioned by the CentralnBoérd of birect Taxes (CBDT
for short) for Kerala Region.. For filling up these
additional posts, a supplementary DPC was held in September,
1995 and ‘eleven general cndidates were pfomoted in
September, 1995. After 1.4.96 the regular DPC for the year
1996-97 was held in May, 1996.  The following five persons
who were empanelled by the DPC in May, 1996 were promoted as

ITO by A2 order (of O.A. 229/97) dated 15.5.96

S/Sri 1.T.G. Vijayaraghavan
2. D. Parameswaran
3. C.R. Pillai
4. P.K. Prabhakaran
5. K. Sadanandan
4. The Departmental examination for Income Tax
Officers wés held  in July, 1995 and the results were

declared in February, '96. Sri P. Parameswaran (6th
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respondent in O0.A. No. 397/98 and 5th respondent in 0.A.

3@2/98)and Sﬁi»sédénandan_(4th respondent in all the O.As)

(qualified in the examination.

O.A. 229/97.

5. The applicant has apprqached the Tribunal through
this O0.A. aggrieved by the action on the part of the.
respondents in not considering him for promotion as ITO
against the vacancy which had arisen‘during the recruitment
year 1995. The applicant stated in the O0.A. that 18
vacancies of ITOs arose in 1995. Against the 18 vacancies,
15 were filled up in the same year and 3 vacancies were left
unfilled.- Applicant stated that by A2 order dated 15.5.96
on the basis of the empanellment made by the DPC in May,
1996 another 5 persons were promoted as ITO. Out of the 5
prpmoted inv May, 1996 one Sri T. G. Vijayaraghavan had
requested that his name need not be considered in the year
1995 and S/Sri P. Parameswaran and Sadanandan were not
eligible to bevcbnsidered for promotion in the recruitment
year 1995 as they were Successful in the departmental
qualifying test only in February, 1996. 1In support of this,
applicant filed a true copy of the order dated 8.2.96 as A3.
According to the applicant, 6 vacancies of ITOS were there
before the DPC when it met in May, 1996, 3 of 1995 and 3 of
1996. According to the applicant 3 out of the total 5 of
the empanelled were not eliéible to be considered against
vacancies of 1995. Only S/Sri C. R; Pillai and Prabhakaran
were eligible to be considered against vacancies of 1995 and
hence one vacancy of 1995 remained vacant and the applicant-
was eligible to be promoted against that vacancy. He
represented the matter by A4 representation dated 26.4.96 to

the 1st respondent. By A5 reply dated 28.1.97 his A4
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representation was.rejected. According to the applicant in
the reply it was admitted that the‘4 vacancies of 1995 were
not filled up in that yéar and even after the 1996 DPC one
more vacancy remained."According to .the applicant, the
action of the respondents in not filling up the 4 vacancies
of the year 1995 on the gréund thét lthey< were reserved
vacancies was arbitrary and unjust since there was
over-representation for SC community. According to the
applicant, as on 30.9.95, 15 s.C. persons were working as
ITOs which was in excess of the quota prescribe?. He
submitted that A5 did not say anything about applicant's
contention that S/Sri Vijayaraghavan, P. Parameswéran and
Sadanandan could not have been accommodated against the
1995 vacancies and hence A5 order was cryptic and passed
without application of mind; Further, the applicant claimed
that the non-filling up of all the vacancies which ardse in
1995 had resulted in his not being promoted. He further
submitted that when Shri T.G. Vijayaraghavan had requested
not to consider him against 1995 vacancy and S/Sri
Parémeswaran- and Sadanandan were not eligible to be
considered for promotion in 1995, their consideration as
wellllas appointment against 19§5 vacancieé were illegél;
Promotion of the 4th réspondent by wa; of reservation as per
A4 was in violation of equalify of opportunity in matters
relating to employment guaranteéd by Articles 14 and 16 of

the Constitution of India as settled in Sabharwal's case

(1995 (2) scc 745). The applicant claimed that he was the
seniormost eligible Inspector who would have been promoted
against the vacancy had the 4th respondent not been

promoted. He sought the following reliefs:
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(i) To quash Annexure A2 to the extent it relates
to the promotion of 4th respondent, and Annexure
A5.

ii) To declare that applicant. is entifled to be
considered for promotion a Income Tax Officer
Group 'B' against a vacancy which arose during the
fecruitment year 95.

(iii) To direct the respondents to consider
applicant for promotion as Income Tax Officer
Group B against a 1995 vécancy;

(iv) Grant such other reliefs as may be prayed for
and the'Tpibunal may deem fit to grant, and

(v) Grant the cost of this Original Application.”

6. A replyr statement was filed on behalf of the
Yespondents 1 tog3‘res%sting the claim of the applicant.
Accordiﬂg to the respondents against‘a total of 7 vacancies
during 1995=96 two were reserved for SC/ST candidates and
in the absence of qualified SC/ST candidatés, two vacancies
were decided,to be'kept unfilled and hence 5. persons were
empanelled in the DPC -held in Ap:il, 1995. Out of 5
empanelled 3 were promoted in April, 1995 and the 4th was
promoted on- 31.5.95. When"the last empanelled person was
waiting, the CBDT saﬁctioned 12‘additiona1 posts of ITOs by
order dated 6.9.95 and as on 6.9.95 the followiﬁg vacancies
existed:

Additional posts sanctioned . 12

Subsequent retirement vaCancies

falling on 30.11.95 (2) and

28.2.96 (1) : ' 3

Vacanconn account of subsequent

promotion of an Incometax Officer
" as Assistant Commissioner : o1

Total: 16




Against 16 vacancies which existed on 6.9.95, one person who

was available in the vpanel formed in April, 1995 was

-promoted on 11.9.95. Thus 15 vacancies were to be filled in_

September,'1995 and accordingly a~supplementary DPC was held
in which 15 persons were empanelled. Out of this, 4
vacancies _were earmarked for reserved »categéry. It was
stated that effdrts were> made to dereservé the reserved
category vacancies but the same did not prove furitful. This
_resulted in 11.Inspectors being promoted to the cadre of ITO
as a rsult of the supplementary DPC held in September, '95.

According to the respondents, the vacancies were reported to

the DPC correctly financial year wise. They relied on Rl

Y

- memorandum - dated 17.10.94 issued by the Department of
Personnel and Training and submitted that the vacancies were
to be éalculated finacial year wise and the same had been
done correctly. They‘further submittéd that during the year
11995 against 20 vacanciesv16 promotions were made and ITO
‘being a group 'B' post the unfilled vacancies of SC/ST were
‘not allowed to be carried forward to the next year. They
submitted that fof the purpose of carry forward and exchange
of reservation, 'Recruitment Yeér‘ would mean Calendar year.
Thus, out of 44vacan¢ies left unfilled, 3 arose during the
calendar year 1995 and 1 arose in the calendar year 1996.
According to them 3 vacancies which arose in 1995 could not
be filled up by SC/ST candidates and they stood lapsed as on
31.12.95 leaving only one vacancy for SC/ST as on 1.1.96.
According to them there was an additional wvacancy which
arose on 30.9.95 on account of death of -an Income Tax
Officer. Thus, as. on 1.1.96 there were 4 vacancies in

general quota and one in reserved quota. They stated that

7
1
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the results of the depaftmental examination for ITOs held in
July, 1995 were expected at any time after 1.1.96 and
therefore it was not conSidered‘appropriate to conduct a
supplementary DPC immediately after 1.1.96. - Results of the
1995 ITO Examination were declared  'on 8.2.96. In the DPC
which was held in May, 1996 after 1.4.96, 6 vacancies were
considered which'included the five vacancies mentioned above

and the vacancy caused due to‘retiremént on 30.5.96. Out

of six, one was reserved for SC and one for ST. Respondents
submitted that after the declaration of the results of the
Departmental Examination for ITOs held in 1995 there was.
only one S.C. candidate available for promotion. Therefore, -
the DPC held in May, 1996 prepared a panel QfA 5 persons
consisting of 4 general candidates and one S.C. candidate
leaving one vacancy for S.T. unfilled. Accordingly the
empanelled candidates were promoted as ITOs. They further
submitted that Sri T. G. Vijayaraghavan only requested that
he may not be considered‘for prombtion‘during the years 1994
and 1995 and accordingly he was considered in the DPC held
inbthe year 1996. Similarly S/Sri P.‘Parameswafan and K.
Sadanandan appeared in the Departmental Examination for'
Income Tax Officers held in July, 1995, results of which
were declared in February, 1996. According tb para 4 of A3
the date of passing should be reckoned as 3.7.95. They
submitted = that they had followed the reservation
policy/method that had been issued by the Government and in
the absence of any rule/order amending‘ the then existing
policy/method, they were bound to .follow the existing
orders. They éubmitted that the 0.A. was devoid of any merit

and was iiable to be dismissed. -

7. ' Applicant filed rejoinder wherein he reiterated

the points brought out in the O.A.
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8. In the reply statement filed by the 4th respondent
it was submitted that as per Department of Personnel &
Training O.M. No.22011/9/89-Estt (D) dated 17.10.94, the
vacancies to be reported in the DPC had to be calculated
financial yearwisé in any department where the'_annual
confidéntial reports are wfitten financial yearwise. As in
thé Income Tax Department, ACRs were written in financial
yearwise the vacancies reportedvto the DPC weré calculated
financial yearwise. Furthér, it waé submitted that the post
of ITO being a Group 'B' post vacancies of SC and ST were
not éllowed to be carried forward to the next year. Thus,
out of the 4 vacancies left unfilled from the total of 20
vacancies 3 having been arisen during the calendar year
1995, as on 1.1.96 there were 4_Vacancies in general quota
and one in reserved qubta; He ciaimed that he was eligible
to be considered for promotion in the recruitment year 1995.
He had appeared 'in the departmental ekamination held in
July, 1995 results of which were declared in February, 1996
only and according to the extant instruction as in A3 the
date of passing  of examination wés to be considered as.
3.7.95 even though the results were declared in February,v
1996. According to the 4th»respondent the one remaining
single vacancy was earmarked for the S.T. candidate and the
applicant could not be considered against the same. He
submitted that there was no excesive representation for the
reserved category. He filed the disposition list of 1996
published by the Income Tax Department to show tha£ the;e
were‘17 S.C.(including the 4th respondent) and 1 S.T. in
the cadre of ITOs. It was submitted that exchange of
reserved vacancies between S.C. and S.T. in accordance with
the provisions contained in MHA letter R4(Q) dated 25.3.70

had been done earlier and hence he submitted that the sum of
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the SC and ST ITOs should be taken while computing the
total reserved posts. He submitted that with this position
there was no excess reservation. He submitted that 4 out of
6 vacancies considered by the DPC held on May/1996 were
actually the vacancies which could not be filled up against
the 12 additional posts allocated by the Board in September,
1995, for want of qualified reserved candidates and out of
these 4 additional posts that could not be filled in’the
previous year, the lst.and'the 4th vacancies were reserved
pointe .f0r~ SC and ST respectively- as per the 40 point
roster. He claimed thet since the first post out of the 4
additional posts had- been reserved and earmarked in the
Roster for S.C. till he was appointed in that point as ITO
in May, 1996, the question of application of the decision of

the Hon;ble Supreme Court in Sabharwal's case did not arise.

He further submitted that even the procedure of exchange of
vacanciee between the reserved categories of S.C. and S.T.
wae not applied as the vacancy was generated naturelly‘and
- earmarked for S.C. with alloction of aditional posts of ITO
and that he was the oﬁly qualified S.C. candidate to be
considered for the reserved post which remained unfilled in
the roster. He preyed for dismissal of the O.A.

9. Applicant filed rejoinder to the 4th respohdent's
reply statement. He submitted that ACRs- were written
financial yearwise as also fof assessment of the vacancies
and preparation of panel by DPC. However, for consideration
of the dereservation and lapse of roster poihts for SCs and
STs 'calendar year' is taken as the criteria and therefore
he submitted that there was a contradiction in adopting
'recruitment year' for different purposes. He submitted
that even if the 'recruitment year’ was adopted as financial

year, it would not adversely‘affect his case. He claimed
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that in the panel prebared on 11.9.95 on the basis of the
seniority, the following 4 persons remained:

i. C.R. Pillai-

2. P.K. Pfabhakaran

3. N.P. Madhusudanan (applicant)

4. N.G. Mohandas.

He further.reiterated-the points mentioned by him in thé
0.A. | |

‘10. An additional reply statement was filed by the 4th
respondent wherein he brbught out the various OMs issued by
the Government of India in the matter of reservation for SC
and ST and also brbught on record the 40 point roster of

ITOs for the Recruitment year 1978 to 1996 (R4-2(D).

O.A.NO. 397/98

11. The applicant in this O.A who was working as an
Inspector of Income Tax has approached this Tribﬁnal throuéh
this O.A. aggrieved by A3 letter dated 23.1.98 issued by the
Ist respondent in.reply to his representation. |
12. - According to the applicant in the supplementary
DPC meeting held in September, 1995 for filling up 15
vacancies and according to his information he was the 15th
person empanelled by the DPC. By A2 promotion order dated
11.9.95, 11 empanelled candidates were promoted as ITO. He
claimed that if the 4 unfilled vacancies were also filled he
would have been promoted as ITO and as there was no
justification for keeping the 4 posts vacant, he represented
to the first respondent by Al representation dated 15.7.97
which was rejected by A3 reply dated 23.1.98. Aggrieved by
this reply he has filed this O0.A. seeking the following
reliefs:

1. To gquash Annexure A3 and direct the 1st

Respondent to modify the .orders issued in the
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matter of promotions to the cadre of Incometax
Officers subsequent to 31.12.95;

2. To declare that the applicant is entitled to.be
promoted against a vacancy which arose in the year
1995 on tﬁe basis of the empanellment in the DPC
held .in September, 1995 and to promote the
applicant'and to grant all consequential benefits
including salary, etc.

3. To modify Annexure A4 to the extent it relates
td the promotions of 4th and 6th respondents.

4. To grant such othér' reliefs as the Hon'ble
Tribunal considers appropriate;'énd

5. Grant cost of this application.

13. Basically the applicanf is challenging the féasons‘
given by  the first respondent in A3 reply tﬁat the l4
vacancies remained unfilled as they were reserved vacancies
for SC & ST and due to non-receipt of dereservation order
from the Board they could not be filled up. The applicant
gave the details of the 40.point roster for’the years from
1994 to 96 along with the namesb of the incumbents . and
submitted that out of +the 4 reserved vacancies kept
unfilled, two Vacancies were filled up treating the posts as
dereserved in the fecruitment year 1995 itself. According
to him; the remaining 2 reserved vacancies had been adjusted
by appropfiating them to the recruitment year 1996 by
appointing the 4th respondent an S.C candidate and the 7th
respondent an unreserved candidate. According to him out of
the 15 vacancies for which 15 unreserved candidates were
empanelled in September, 1995 DPC, 4 posts were wrongly
appropriated to the recruitment year 1996 out of which only
2 were reserved vacancies as per Roster points 28/40 and
31/40. He also submitted that the 4th and 6th respondents

were not qualified for consideration by May, 1996 as they
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qualified in the examination only in February, 1996. He
further submitted that thé 4th and 6th respondents were
promoted in the recruitment year 1996 against vacanaies for
recruitment year 1995 in spite of the fact that there were
persons left in the empanelled-list of'September, 1995 DPC,
by conduct of a fresh DPC in May, 1996 ignoring the rules on
the subject. He  further submitted that even the
consideration of the 4th respondent, a reserved candidate by
the DPC held in May, 1996 and consequent promotion by order
dated 15.5.96 was illegal as fhe vacancies reported to the
DPC being 6 and the extended zone of consideration being
five times the vacancies in the case of SC and ST, the 4th
respondent would not - fall within the extended zone of
consideration. Giving a 1list of persons qualified in the
departmental examination for ITOs taking into account the
persons qualified in the results which wefe declared on
8.2.96, applicant submitted that the 4th respondent ranked
at Sl. No. 31 and hence was not eligible for consideration
by the DPC in May, '96. According to the applicant, the
first respondent committed grave error in appropriating
vacancies in the recruitment year 1995 to the recruitment
year 1996 -especially when there were empanelled persons
available and the vacancies which would arise on 1.3.96 was
also'reported to the DPC held in September, '95. Further,
the first respondent ought to have filled up posts said to
have been. reserved_‘for candidates in 1995 itself in the
manner done in the case of Sri C.R. Pillai at roster No.
31/40 in 1996. Further, as no ‘reServed candidates were
eligible to be éonsideréd in the DPC held in September, 1995
and empanelling pf 15 belonging to unreserved candidates for
lfilling up 15 vacancies, the Appointing authority had taken

a conscious decision to dereserve the vacancies as there
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were no reserved candidates available for consideration.
The first respondent who was the appointing authority as
well as the person responsible for reporting the vacancies
to the DPC, at the timé of promotion of officials, taking a

contrary stand was erroneous and arbitrary.

14. The 8th respondent in this O0.A. filed a reply
statement in which while admitting the facts stated by the
applicant ih the O.A. submitted that according to his
information he was the 13th person among those empanelled by
the DPC in September, '95 and he was the second affected
person because the department failed to £fill the 4
vacancies. He submitted that he had also approached the

first respondent through the representation dated 27.11.95
(R1) for which he received a repiy dated 22.12.95 (R2) in
which it had been stated that the matter had been referred
to the 'CBDT. According to - the 8th respéndent his
representation was stiil pending with the Department for
final disposél. He :further submitted that on conducting
another DPC he was promoted as ITO as 4th person bringing
two other persons Sri T.G. Vi. jayaraghavan and Sri P.
Paramewaran above his senior Sri C.R. Pillai. He also
submitted that bringing in these two persons were against

DPC rules as submitted by the applicant in the O.A. He
s

prayed that his case may also be considered by the Tribunal
in parivpassu with the applicant as he was senior to the
applicant and was also in the original DPC list as senior to
the applicant.

15;- "The first réspondent filed reply statement.
According to him 12 additiohal posts of ITOs were allocated

by the Board to the Kerala Region with a direction to fill

them up by holding supplementary - DPC. Accordingly,
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supplementary DPC was held in September, 1995 which
considered apart from the above said 12 posts sanctioned,
retirement vécancies and vacancies on account of prom&tion.
Oﬁt of the 15 vacancies, 4 vacancies were reserved for SC/ST
as they fell against reserved points in the 40 point roster.
Since no’ reserved candidates were available for
consideration, the supplementary DPC prepared a panel of 11
general <candidates and extended panel of 4 general
candidates subject to the decision about dereservation of 4
vacancies by the competent authority viz. CBDT. Thérefore,
only 11 persons could bé prbmoted‘énd the remaining four .
vacancies which were reserved for SC/ST candidates had to be
kept unfilled due to non-receipt of dereservétiQn order from -
the CBDT. Since the dereservation order waé not received
from the Board and as per reservation poliéy for Group 'B’
cadre there was - no provision for <carry fprward of .
reservation, the extended panel of four genereal candidates
against the reserved points prepareav by the bPC had no
validity. He further submitted that he had taken up the
matter ofv-dereservation with the 2nd respondent by his
letter dated 31.10.95. However, the ‘Liaison Officer for
SC/ST had objected to the proposal of dereservation stating
that 19 SC/ST candidates had taken up the examination for
ITOs and some were 1iké1y to clear the examination and
accordingly réquested to defer déreservation order until
results of the examination were announced in February( 1996.
Only one S.C. candida£e viz. the fourth respondent, got
through the examination. The DPC held in May, '96
considered his name and found him fit for promotion along
with four general candidates. Accordingly, four general
candidates and one SC candidate were promoted as ITO Group B

as per order dated 15.5.96. Regarding the contentions of the
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applicant that the 4th_and 6th respondents ought to have
been considered only in the DPC after 1.10.96 as their
Annual Confidential Reports (ACRs) were writfen in '96 and
therefore they were ineligible for cohsideration by the DPC
held in May, 1996,‘respondents referred to ﬁl O0.M. dated -
19.7.89 and submitted that the contention was without
factual or legal basis. According to the respondents 4th
respondent completed 3;years in the grade of 1Income Tax
Inspector and became qualified as early as on 1.10.98 and
6£h respondent‘became qualifiedvon 1.10.95 and both of them
had passed departmental examination for ITO held in 1995
results of which were declared in February, 1996. He
submitted that there was no O.M/order directing the person
passing the departmental examinetion in a particular year
even if he had qualifying[%%gﬁ?gewait' upto next October
for being considered for promotion to that grade. He
referred to the cases of 9th and 10th respondents who were
considered in the DPC held on May, 1997, they' having
acquired qualififying service for being considered for
. promoeion to ITO as early as on 1.10.86 and 1;10.90
respectively even though they passed the departmental
examination for ITO held in '96 the results of which were
announced only in May, 1997. He denied that the appointing
authority had-taken a conscious decision to dereserve the
vacancies. He submitted that the 4 persons in the .panel
drawn up by the supplementary DPC held in September, 1995
belonged to general category. Therefore, they could not be
posted against the reserved vacancies without dereserving
the same. He _subﬁitted that A2 representation dated
15.7.97 was carefully considered by the first respondent in

the light of the various orders/instructions on the subject
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and A3 order dated 23.1.98 was iésued to the applicant and
that the same was quite in order. He submitted that the
cause of action in this case arose in the year 1995 when the
DPC met for filling ub the 15 §acancies which aid not
promoté the applicant and the applicant never chose to
challenge the same and had approached the Tribunal only on
12.3.1998 and therefore, the same was highly barred by

limitation and must be dismissed on this score alone.

16. The applicant filed ~rejoinder  wherein he

reiterated the submissions made in the O.A.

17. The. right of fourth respondent to file reply
statement stood forfeited due 1x>n¢n~filing in spite of
several opportunities and other respondents did not file any

reply statement.

O.A. 392/98
18. The applicant who was working as Inspector of

Income Tax filed this O0:A. aggrieved by Al 1letter dated
23.1.98 received by him in reply to his representation A2

‘dated 30.7.97.

19. Applicant's case 1is that had the 4 wunfilled
vacancies of 1995 were also filled up then he would have
been the first pérson to be considered in the next DPC held
in 1996 for promotion as ITO. He submitted that instead,
during May, '96 DPC, 4 persons empanelled in September, 1995
were againvconsidered‘together with the 4th respondent a
S.C. candidate and the 5th respondént who were not eligible

for consideration as per rules as both qualified in the
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Departmental Examination the result of which was declared in
February, 1996. He submitted that A2 representation dated
30.7.97 were preferred by him detailing his grievances to
the first respondent and the same was rejected by Al reply
dated 23.1.98 by first respondent.: Aggrieved by this
reply, through this O.A. hé - sought the folléwing reliefs:
(1) To gquash Annexure Al and direct the 1st
respondent to modify‘ all orders issued in the
matter of promotions' to the cadre of 1ITO
subsequent to 31.12.95.

(2) To direct the 1lst rspondent to correctly
determine. the vacancies for the May, 1996 DPC

after promoting the persons empanelled in the DPC

held in September, 1995. vr

~(3) To convene a review DPC of the May, 1996 bPC

after considering only persons qualified to be
considered for prOmotion_in the DPC, and to modify
the order of.promotion_at Annexure A3 and modify

all subséquent orders of promotion;
*(4) To grant such other reliefs as the Hon'ble
Tribunél considers appropriate.

(5). Grant cost of this application.

20. A feply statement was filed on behalf of the
Respondents 1, 2 and 3 in which the chronological sequence
of events and the details of vacancies reported to the DPC
from Aprii,’1995 onwards were given. It was submitted that
11 general candidates were promoted in September, 1995 and a
propbsal for'dereservation was sent to the Board but sindé
no dereservatioﬁ orders wére received the extended panel
prepared by the DPC had no validity. Respondents submitted

that there was no Jjustification for the applicant's
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statement that had 4 vacéncies also been filled, the
applicant would have been the first person fo have been
considered in the next DPC held on May, 1996. As fegards
the 4th and 5th. respondents's eiigibility they reiterated
the stand taken by them in the other two O0O.As. It was .
submitted that there was no chance for the applicant for
havihg been considered in the DPC held in May, 1996 and May,

1997,

21. Applicant filed rejoinder wherein he reiterated

the points raised in the O.A.

22.. | A reply affidavit was filed by the 4th respondenﬁ.
He submitted that while his promotion was effected the
method of promotion was based on the principles of vacancy
based Roster System (40 point roster). Relying on R4(a) O.M.
dated 2.7.97 issued by the Govt. of India Ministry of
Personnel, Public Grievance and Pensions, he submitted that
His promotion,effected during '96 could not be altered on
the basis of the principles enunciaﬁed in the said
memorandum{ He submitted that the respondents'l to 3 were
followipg 40 point roster system till 2.7.97. He referred to
_ Chapter/i;giiii) of Brochure on Reservation for'.SC/ST in
service of Government of India, 8th Edition (1993) and para
4.2 and sdbmitted that the actﬁal number of vacancies to be
reserved for SC/ST in any fecruitﬁent year should be
- determined on the basis of points in the roster and.also
taking into account reservatioh brpught. forward from
previous years the total number of feservations should not
exceed 50 per cent of the total number of vacancies filled
in tha£ year. He-submittedZﬁﬁ?g?ngeextfact of the Brochure,

in support of the above contention. He submitted that the

zone of consideration in the case of SC/ST candidates was
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five times the number of vacancies in support of which he
submitted R4(c) 0.M. dated 22.4.92. He submitted thét in
case of promotion by selection from Group 'C' to Group 'B’
where carrying forﬁard of reservation is notbpermitted, and
vacancies could. be exchanged between S.C. and S.T. in the
same year of recruitment. He filed R4(e) true copy of the
extract of relevant part of Chapter 11 of the Brochure on
Reservation as annexﬁre to reply stétement. He préyed for
dismissal of the 0.A. on the following additional grounds:
(i) Appointing authority could not fill up the
reserved vacancies with the general candidates
unless he consciously chose to dereserve the
rcserved vacancies as per the procedure laid down.
Since no such dereservation had been made'by the
appoihﬁing authority the 4 vacancies;could not be
filled up with general candidates and the reserved
vacancies were carried forward to the next year.
(ii) The applicant was not a candidate'among the
15 candidates empanelled for the Supplementary DPC
held in September, 1995 for £illing up of 15
vacancies of ITO. Therefore it is not proper for
" the applicaht to pray for promoting the general

candidates against the 4  unfilled reserved

vacancies.
23. = Other  respondents did not file any reply
statement.
24. Heard learned counsel for the. parties. The

learned counsel for the applicant in O.A. 229/97 took
us through the pleadings in the 0.A. and argued extensively
in the matter. He submitted that after the judgment of the

Hon'ble Supreme Court in Sabharwal's case, the action of the
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respondents in making reservation for S.C. community in
excess of the percentage prescribed for them was illegal.
According to him as against pfescribed 15% reservation for
'S.C. in the cadre of ITOs as on 30.9.95, 18% ITOs actually
were S.C. Hence making further reservation for S.C. was
irregular. He relied on A6, A7 and A8 decisions of this
Tribunal in O.A. No. 186/94 and other 0.As dated 22.9.95
(Ernakulam Bench), O.A. No. 626/95 and other O0.As dated
5.1.96 (Jabalpur Bench) and O.A. No. 1258/96 dated 19.2.97
(Ernakulam Bench) respectively in support of hié
submissions. He further submitted that sri Vijayaraghavan
who had expfessed his unwillingness to be posted in 1995
should not have been promoted in May, 1996 againsf a 1995
vacancy. Similarly, the 4th respondent and another Sri
Parameswaran could not héve been'accommédated against the
vacancies of 1995 in May, 1996 as they had passed the
departmental examination for 1ITO oﬁly in February, 1996.
Learned counsel.for the‘applicantéin 0.A. 392/98 and 397/98
submitted that while he agreed with the arguments advanced
by the learned counsel fqr the applicant in O.A. 229/97 he
. submitted that.the 4th;resposndent Sri Sadanandan in O.A.
229/97 who is also respondent No. 4 in each of the O.A.
392/98 and 397/98 could not have been considered by the DPC
which met in May, 1996 as he was beyond the =zone of
consideration. He submittéd that according to the seniority
list, the fourth lrespondent was at Si. No. 31 and there
being vonly 6 vacancies for the year 1§96—97, the 31st
candidate would be beyond five times the number of vacancies
and on‘this score alone consideration of Sri Sadanandan was
not in accordénce with the rules. He further submitted that
had the 4“vacancies of 1995-96 been filled up by the 4

empanelled Incometax Inspectors including the applicants in
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O.A. 229/97 and O.A. 397/98 in the next DPC held in May,
1996, the applicant in O.A. 392/98 would have come up for

consideration.

25. The learned counsel 'represenfing the 4th
respondent in ail the O.As argued the matter'_eXtensively
taking us through the various provisions of the reservation
rules. According to him, the vacancy based roster was in
force during 1995-96 and 1996~§7 till the issue of post
based roster issued‘ by the Départment of Personnel &
Training on 2.7.97. He submitted that the judgment of the

Hon'ble Supreme Court in Sabharwal's case, relied on by the

applicaﬁt in the 0.A. is a‘judgment inter—parties and will

become effective for other departments only when
administrative orders were issued by the Government which
was done only on 2.7.97.  He further submitted that the DPC
could not empanel general candidates against reserved

, . (of 0:A.229/97)
vacancies advised to it. He relied on R-4- 2(c)/1nstruct10ns
dated 8.2.91 issued by the Department of Personnel &
Training in this connection. He submitted that empanelment
of 15 candidates by the DPC which met in September, 1995 was
not in accordance with the rules when‘there wére-only 11
general vaéancies. He further submitted that there was an
error by the department in computing the reserved vacancies'
Actually 5 reserved

for the supplementary DPC in September, 1995./vacancies were
available as against four advised to DPC. Further, he
submitted that in accordance with the &rules (general
candidates woud not have any claim on reserved vacancies
unless the vacancies were dereserved with the approval of
the competent.authority. When no deréservation of reserved
vacancies was done by the competent autﬁority the applicants

promotion
could not clalm/agalnst the reserved vacancies. Further,
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he submitted that had the vacancies been correétly éssessed
the DPC met in September, 1995 there would have been 7
vacancies to be filled up by the DPC of May, 1996 and
therefore, he-the 4th respondent-who is at S1. No. 31 would
have been within the zone of consideration which would be
upto Sl.-No.;35, He further submitted that there was no
excess reservation of S.C. community in the grade of ITO as
four of them were against S.T. vacancies under the rule of
exchange of vacancies between SC and ST when candidates of
ST commﬁnity were not avdailable for promotion. He argued
that the total number of reserved vacancies should be
computed taking the total of’ 15% for SC and 7.5% for ST
He submitted that on.this‘basis there should have been 19
reserved community ITOs whereas there were only 17 SC/ST
officials as dn 30.9.95 and with the promotion of 4th
respondent in May, 1995 it became 18. He submitted that if
4 exchange vacancies are taken out, only.12 SC candidates as
on 30.9.95 would be there against the prescribed percentage
of reservation for SC. He submitted fhat there was nothing
irregular in the promotion of the fourth respondent.
26. We have given careful consideration to the
pieadingé made by the parties and the submissions of the
iearned counsel for the parties and have also perused the
documents broﬁght on record. We have framed the following

issues for consideration:

(i) Were the vacancies correctly assessed

and advised to the DPC which met in Septembér,
19952 . ’ |

(ii) Was it correct for the DPC to recommend
general candidates against reserved posts?

(iii) Were the consideration of S/Sri

Vijayaraghavan, Parameswaran and Sadanandan

by the'DPC which met in May, 1996 is in order?
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(iv) What is the effect of the decisions to the

vissues(i),'(ii)& (iii) on the reliefs sought for

through these three 0.As?

Issue No. (i):

27? From the reply:. statements the vacancy position of

ITO Group 'B' for the two DPCs for 1995-96 are as follows:

28. " DPC of April, 1995
i) Existing vacancies 3
' ii) Anticipated vacancies due to
retirement May, '95-°(1),
November, '95(2) and
February, '96(1) 4
Total: 7
29. According to 40 point reservation roster the above

7 vacancies were from roster points'(R}P. for short) 12 to

18 and hence one vacancy each at R.P. 14 and R.P. 17 was

reserved for SC and ST and rest 5 were unreserved vacancies.

As no eligible SC/ST Incometax Inspectors were available,

5 general category Incometax Inspectors were empanelled and

four were promoted as ITO Group 'B' and the two reserved

vacancies were kept vacant.

30.  DPC of September, 1995.

(i) Addl. posts of ITO Group 'B'
sanctioned for Kerala Region

(ii) less post filléa by
promotion’. from 4/95 panel

(iii) Balance

(iv) Anticipated reti
vacancies in

2/96 (1)

=0

(iv) Anticipated vacancy due
promotion of one ITO

Group 'B' as Asst.
Commissioner of Incometax

Total:

12
(-) 1

11

15
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31. According to the respondents ‘these 15 vacancies
were at R.P. 17 to 31 of the 40 point roster. TWo vacancies
each were reserved for SC (at R.P. 22 and 28) and ST (at
R.P. 17 and 31) respectively. As no eligible ScC/sST

Incometax Inspectors were available the DPC in addition to

recommending 11 Incometax Inspéctors for promotion as ITO

Group 'B' made an extended panel -of four Incometax
Inspectors against the four reserved vacancies whose

promotion was subject to the competent authority sanctioning

their dereservation,. The following were in the extended

panel:
l. C.R. Pillai
2. P.K. Prabhakafan
3.N.P; Madhuséodanan '(applicant in O0.A. 229/97)
4. N.G. Mohandas. (applicant in O.A. 397/98)

32. The vacancies of 1995-96 fell at roster points
12/40 to 31/40 of the 40 point :eservation roster of which
R.P.14/40, 22/40 and 28/40 are for ‘'SC and 17/40 and -31/40
.are for ST.

33; According to paras ll<land 11.2 of Chapter 11 of
the Brochure at R 4-2(E) in éase of proﬁétion by selection
from Group 'C' to Group 'B' carrying forward of reservation
are not permitted and vacancies can be interchanged between
Scheduled Castes and Scheduled TriBes in the same year of

recruitment. 'Recruitment Year' means a 'Calendar Year' as

per

Note (i) of this Chapter.. From these rules, it is evident

that there was a mistake in advising the vécancies_and break
up of vacancies by the Department as had been stated bythe
fourth respondent. The R.P. at 14/40 wili not lapse in,
September, ;95. Thus thé break up as per 40 point vacancy
based foster should have been 10 UR, 3 SC and 2 ST. Thus,

there was a mistake in advising the vacancies to the DPC in
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September, '95 even on the basis of vacancy based roster.

However, Hon'ble Supreme Court in R.K. Sabarwal and Others

E_Vs. State of Punjab and Others (1995 (2) SCSCs 745) held

that once the' roster point promotions were all made in
respect of the reserved candidates the roster ceased to
operate. Unless any of the reservedv candidates already
promoted had‘ retired or been further promoted etc. and
unless theré was a vacancy generated at the points already
filled, fresh candidates from the reserved candidates could
not be promoted by further operation.of the roster . Iti{as
held that reservation quota would be against posts and not
against vacancies. The judghent was prospecfive i.e. from
10.2.95 - the date of the judgment. Hon'ble Apex Court held:

"' The reservation . provided under the impugned.
Government instructions are to be operated in
-accordance with the Roster to be maintained in
each Department. The roster is implemented in-
the form of 'running account' from year to year.
The purpose of running- acount 1is to make sure
that Scheduled Castes/Scheduled Tribes and
.Backward Classes get their percentage of reserved
posts. The concept of 'running account' in the
impugned instructions has to be so interpreted
that it does not result in excessive reservation.

...When the total number of posts in a cadre are
filled by the operation of the roster then the
result envisaged by the impugned instructions is
achieved. In other words, in-a cadre of 100 posts
when the posts earmarked in the roster for the
Scheduled Castes and the Backward Classes are
filled the percentage of reservation provided for
reserved categories 1is achieved. We see no
justification to operate the 'roster' thereafter.
No general category candidate can be appointed
against a slot in the roster which is reserved for
the - Backwarad Class, neither a SC/ST category

"candidate can occupy a - slot 1in the roster
earmarked for a general category. The 'running
account' is to operate onlytill the gquota provided
under the impugned instructions is reached and not
thereafter. Once the prescribed percentage of
posts is filled the numerical test of adequacy is
satisfied and thereafter the roster does not
survive..."

34. Thus, after 10.2.95 reservation for SC/ST is to be
provided only in accordance with‘the'law as declared, by the

Hon'ble Supreme Court as above. In view of this, arguments
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put forth by the learned counsel for the 4th respondent (in
all the 0.As) and the pleadings of the official respondents

that the judgment of R.K. Sabarwal will become operative in

the department  on1y when _instructions to the effect is
received from the Government and that the department had
followed the then existing instructions/rules of the
Government in the matter of reservation for SC/ST in
promotion respectively ' are not 'tenable and .canﬁot be
accepted. Such a view has begp taken by this Tribunal in
the decisions at A6 and A8 of’ﬂﬁ§$Bench and A7 of Jabalpur

Bench.

35. There is no dispute that the prescribed percentage
of reservation in promotion for Scheduled CAstes and
" Scheduled Tribé employees is 15 and 7% respectively. It is
not also in dispute that”as onv30.9.95, with the sanction of
additionalilZ posts of ITOs, the total sanctioned strength
of.ITOs was 85 and there0were 16 Scheduled Caste and 1
Scheduled Tribe ITO in the cadre. With this;, the position as

on 30.9.95 emerges as follows:

Sanctioned strength of ITOs ' 85
No. of SC ITOs on roll , - 16
1

No. of ST ITOs on roll

Total No. of SC/ST ITOs on roll 17 .
'No. of SC ITOs @ 15% 12.75
No. of ST ITOs @ 7.5% ' , 6.375
Total  €22.5% 19.125 say 19
. 36. From the abbve it may be seen that the shortfall

in reserved community ITOs is two. Learned counsel for the
applicant 'in O0.A. No. 229/97 would argue that the

availability of SC‘ and ST officers should be taken
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separately and the combined position should not :pe taken
into consideration for deciding the extent of further
reservation. Learned counsel for the 4th ‘respondent in -all
the O.As would argue that even though there were 16 SC
officers, 4 of these SC officers have become.ITOs‘because of
the principle of exchange as provided for in para 11.2 of
Chapter 11 of the Brocufe,(Annexure R 4-2(E) of O.A. No.
229/97 and abstract of 40-point roster fileg along with the

additional reply statement.

37. We  have carefully consiéered the rival
submissions. The rule of exchange between the Scheduled
Caste and Scheduledi Tribe vacanciés in the absence of
candidates belonging to the appropriate community by the
candidates beioning to the other commpnity was in existence

prior to the'jﬁdgment in Sabarwal's c(se. The judgment was

prospective from 10.2.95. We are $f~ the view that for
proper‘implementation of the judgmentithe four SC empléyees
appointed as ITO on the basis of theekchange rule should be
counted agaiﬁst ST reserved points. I£ such a course is not
adopted there being only one ITO belonéing‘to ST it would be
taken tha£ there is a shortfall of 5_S¢ IToé and steps would
be taken to make good the same. Thi$ would result in ST
posts being reserved in excess of the prescribed quota.
. |

Thus, as on 30.9;95, in a cadre of 85 posts of 1ITOs

there were actually 17 SC/ST offiqers as against the

[
|

i

prescribed 19 SC/ST posts 1leaving é reserved posts as
;hortfall. |
38. As per the prescribed percentage there should be
12.75 scC posts and 6.375 ST posts in the cadre which can be
rounded of as 13 SC posts andv6 ST posts. This adjustment
in our view is permissible on Qpe grobnd thét by this the
excess 0.375 posts of ST is transferrﬁd to SC and the same
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is in accordance with the.principle?laid down by the Hén'ble
Sﬁpreme Court that " No general caEegory candidate can be
appointed against a slot in the rostér which is reserved for
the Backward Class, neither a SC/ST category candidaﬁe can

occupy a slot in the roster earmarked for a general

’ |
category." In view of the detailed analysis as above, we

are of the dview that out of 85 ITOs Group 'B' posts 13 and

|
6 should be treated as reserved for SC and ST. As against

this as on 30.9.95 there were only 12 SC and 5 ST (1 ST + 4
: A

SC on exchange) were available. Hence, the cadre of ITOs
. i .

had a short fall of two reserved post one each to be filled
by a SC and ST candidate. There%ore, the DPC heid in
September, 1995 for filling up £he FS vacancies, the break
up should have been advised as lBéGeneral +-1 sC + 1 ST
inétead of 11 General + 2 SC + 2'8?. Therefore, the issue

No.l is answered in the negative.

Issue No. (ii)

39. In R.K. Sabarwal's case, the Hon'ble Supreme Court

held "No General category candidatev can be appointed
against a slot in the roster which is reserved for the
Backward Class, neither a SC/ST category candidate can’
occupy a élot ‘in the roster .earmarked for a general

category."

40. In the O0O.M. dated 1.11.80  filed by the 4th

respondent in O.A. No.392/98 as Annexure R 4(F) following
‘cited/instructed:

It is to be impressed upon all the appointing
authorities that vacancies reserved for Scheduled
Castes/Scheduled Tribes are meant to be filled up
by member of  these communities only and
dereservation of reserved vacancies should not be
resorted to as a matter of routine, without making
serious and sustained efforts as prescribed to
procure Scheduled Castes ands Scheduled Tribes
candidates and before exhausing all the avenues
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for obtaining Scheduled Castes/Scheduled Tribes
candidates. No reserved vacancy can be filled up
by general community candidates unless it is
dereserved and the reservation carried forward to
three subsequent recruitment years wherever
possible." :

¢

41. From the'foregoingAjudicial pronouncement as welij
Government instructions it is evident thet reserved
posts/vacancies cannot be filled ué by General candidates.
According to the Government's instructions reserved
vacancies can be filled up by General candidates only if
they are dereserved. In this particular case dereservation

of reserved vecancies'had not been done. The proposal for
dereservation itself was not concurred in by the Liaison
Officer for SC/ST and when referred to the CBDT no orders
were received. When above is thé position the DPC cannot
recommend General candidates against the reserved vacancies

by empanelling them. As a consequence such wrongly

empanelled candidates do not acquire any rights for

promotion also. The DPC can only recommend the number of
candidates of appropriate.community as per the advice given
to it. ’

42. Accordingly, issue No. (ii) is answered in the

negative.

Issue No. (iii)

43. There is no dispute among the parties that Sri

T.G. Vijayaraghavan is senior to each of the applicants in

as’

these O0.As and that he had requested for not being

cohsidered for promotion during 1994 and 1995. Therefore,
considering him for prometion in the DPC held in May, 1996
cannot be faulted because as a result of the recommendation
by the DPC he goe promoted only in 1996 - which he had not

refused.
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44. There is no dispute that S/Sri Parameswaran and
Sadanandan appeared in the Departmental ©Examination for
Incometak Officers held in July, 1995 and the results of the
éxamination was declared in February, 1996. In A3 order
dated 8.2.96 (in O.A. No. ..229/97) declaring the results of
the Departmental Examination of ITOs held in July, 1995, it

had been clearly indicated in para 4 that +the date of

' passing the examination should be reckoned as 3.7.95. In

view of this the plea that they were not eligible for
consideration by DPC held in May, 1996 is without anybasis
and.has only to be rejected. In fact as per the 0.M. dated
19.7.89 issued by the Department of Personnel & Training
(Annexure Rl of O0.A. No.397/98) these two employees had
become eligikle for the DPC for the year 1995-96 itself, as
their date of passing the departmental examinatioﬁ for iTO
is declared.as 3.7.95. |

45, Another plea taken was that Sri SAdanandan, an SC
candidate could not have'béen considered in the DPC held in
May, 1996.as he fell outside the zone of consideration i.e.
beybnd the five times the assessed vacancies. We have
already reproduced thé iaw laid down by the Hon'ble qureme
Court and the Government's instruction in the matter of
filling up the reserved bosts/vacancies. There is no
dispute that Sri Sadanandan Wasl the only SC Incometax
Inspector eligible for being considered as ITO in the DPC
held in May, 1996. Therefore, we are of the view that the
ruie é@ied upon - bythe applicants for the plea of
non-eligibility of Sri Sadanandan has no,applicébility and
the DPC of May, 1996 has correctly considered‘him;

46. In view of the foregoing we decide issue No.(iii)

in the affirmative.
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Issue No. (iv)

47 Now we will examine the effect of our decision to
the above issues on the DPCs held in April, 1995 and
. September, 1995 and May, 1996.
48. In April, 1995, the assessment of vacahcies for
the DPC was done for the financial year 1995-96. We hold
that the assessment of vacancies for the DPC on financial
year basis is in order for the category of ITOs in the
(of 0.A%229/97)
light of R-1 0.M. dated 17.10.94/ For this, . - DPC the
vacancies‘\QEre assessed as 7 out of which one each were
reserved for SC and ST. This being after 10.2.95, the law
laid down by the Hon'ble Apex Court will be applicable. In
April, 1995 the cadre strength of ITOs was 73 ( 85 minus 12
posts sanctioned in September, 1995) in which we find from
0.A. 229/97 and R 4—2v(D) of the same O.A. that there were
16 ITOs belonging to $b & ST which is about 22%% of the
reserved quota prescribed for SCAT. Any additional
reserved candidate will be exceeding the gquota. rHowever,
oﬁly 5 general candidates were empanelled by this DPC
keeping one vacahcf each of SC and ST. In the assessmenf
ofvacancies for this ©DPC, three retirement vacancies
occuring in November 1995 (2) and February, 1996 (1) were
also taken,. Due to the sanction of 12 additional posts
supplementary DPC was held in September, 1995 even before
the select list goﬁméaas a result of the DPC of April, 1995
was exhausted. Therefore, no prejudice is actually caused
to any one duerto keeping two vacancies reserved in the
April, 1995 DPC and hot empaﬁelling general candidates.
: Furﬁher,‘the select list of April, 1995 DPC is not under

challenge before us.

49. - Now coming to the DPC of September, 1995, we have

already come to the conclusion under issue No. (i) that the
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correct assessment of vacaﬁcies for this DPC should be 13
General + 1 SC + 1 ST. As against this the assessment was
made as 11 Genera1.+ 2 SC + 2 8T. If the vacancies were.
corréctly assessed and advised to the DPC, this would have
resultgd in two seniomost employees viz. S/Sri C.R. Pillai
énd.PJK. Prabhakaran (included in the extended panel)being ~
ﬁxxxxxéXxX‘included in the Select List and only two reserved
vacancies would have remaihed unfilled. Thus, the applicants;
in 0.A. No. 229797 and O;A. No. 397/98 would not have found
a place in the Seleét List of the DPC held in September,

1995 even’' if the law laid down by the Hon'ble Apex Court in

lSabarwal's case had been followed by the department. The

applicahts in - 0.A. No.229/97 and 397/98 have -themselves
' respective, '

accepted in the/O.As that they were at Sl1. No. 14 and 15

respectively of the Select list prepared by the September,

1995 DPC.

50, We have already held under issue (ii) that the
DPC' cannot recommend more dgeneral employees than intimated
to it. If the correct assessment had beeﬁ advised to the
DPC, S/Sri C.R. Pillai and Prabhakaran could have been
included in the Select list formed by the DPC in September,
1995. But they are not before the Tribunal in these 0.As

Thus, factually four vacancies remained unfilled including
the one occurred on 1.3.96 due to retirement. Taking the

‘vacancy due to death of amITO which occured on 30.9.95 and

the retirement vacancywhich occurred on 31.5.96 and the

above vacancies,for the May, 1996 DPC the break up of SC and
ST was one each and the rest were General. The DPC: which
met in May, 1996 had enlisted the candidates for 4 Genereal
and 1 SC vacancy leaving the ST post vacant. Thus( we do
not find any infirmity in the select list formed in May,

1996. We have already held under issue No.(ii) that S/Sri
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Vijayaraghavan, Parameswaran, Sadanandan were eligible to be
included in the Select List by the DPC which met in May,

1996. Therefore, there is no infirmity in 'AZ promotion
order dated 15.5.96 in O.A. No. 229/97. By A5 impugned
order dated 28.1.97 the request of the applicant in O0.A.

No.229/97 through A4 represehtation for;review of the three
DPCs had been rejected. We ha;e' also’ céme to the same
conclusion in spite of our finding of issuevﬁo. (1) against
the respondents. Therefore, the prayer for setting aside A5
order (in O.A. 229/97) is'rejected.

51." By A3 impugned order_datéd 23.1.98 ﬁhe.request of
the applicant in O.A. No.397/98 through Al representation
fqr promotion had beenlrejected. We_have also éome to the
same conclusion in'épite_of our finding of issue No. (ij

against the respondents. Therefore, the relief soﬁght for
quashing.A3 is rejected.

52. By Al impugned order dated 23.1.98 the request of
the appliéant in O.A. No. 392/98 through A2 representation
for review of the three DPCs in 1995 and 1996 and his
promotion had been fejected. We have already: held thatv
applicants in 0O.A. No. 229/97 and O.A. No. 397/98 are not
eligible for inclusion in the select 1list of DPC held in
September, 1995 and the one held in May, 1996. When such is
the case, we do not find that”the-applicant in this 0.A. is
eligible for consideration for,promotion in the DPC held in.

May, 1996 as he 1is Jjunior to the applicants in O.A.

No.229/97 and O.A. No. 397/98. Therefore, we reject this

reliefs sought for by the applicant in this O0.A.
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53. In view of the detailed analysis given in the
foregoing paragraphs, applicants in O.A. No. 229/97, O.A.
No. 397/98 and O.A. No. .392/98 are not entitled to the
reliefs spught for by each of them in the respective O.As.

54. Accordingly, O.A. No. 229/97, 0.A. No. 397/98 and

O.A. No. 392/98 are dismissed with no order as to costs.

Dated the 15th December, 1999. . ffj
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G. R AKﬁESHNAN //////A. M. SIVADAS
y JUDICIAL MEMBER

. ADMINISTRATIVE MEMBER
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List of Annexures referred to in this Order

0.A. 229/97

- Al

A2 True copy of the order No.ll/Estt/1/CC/96 dated
15.5.96 issued by the 3rd respondent.

A3 True copy of the order No. CIT/D.E/Estt./4/95-96
dated 8.2.96 issued by the Commissioner of.
Incometax, Cochin. :

A4 A true copy of the representation dated 24.6.96
submitted by the applicant to the 3rd respondent.

A5 True copy ofl the order No. 23/Estt/25/CC/96 dated
28.1.97 issued by the Assistant Commlss1oner of
Incometax for the 3rd respondent.

R4-2(D) True copy of the 40 point Roster in the cadre of

' ITOs Group 'B' Recruitment year 1978-96.

C_A. 397/98
True copy of representation dated 15.7.97 from the
applicant addressed to the first respondent.

A2 Truecopy of the | order of promotion
No.ll/EStt/1/CC/Con/95 datead 11.9.95 issued by
the lst respondent. :

A3 True copy of letter No.23/Estt/33/GG/97-98 dated
23.1.98 from the lst respondent to the applicant.

A4 True copy>of order No.ll/Estt/1/CC/Con/96 dated
'35.5.96 issued by the 1lst respondent.

R1 Petition dated 27.11.95' of the 8th respondent

- addressed to the lst respondent.
R2 - Memorandum F.No.  23/Estt/19/CC/95-96 dated

22.12.95 from the lst respondent addressed: to the
8th respondent.

O.A. 392/98

Al

R4 (D)

"'R4(c)

R4(e)‘

R4(f)

True copy'of letter No.F.23/Estt/32/CC/97-98 dated
23.1.98 from the 1lst respondent addressed to the
applicant.

True copy of the chapter 4 of the Brochure on
Reservation for SC/ST in service of Govt. of
India, 8th Edition

True copy of OM No. 220011/1/90-estt(D) New Delhi
dated 22.4.92 - |

True copy of the extract of Chapter 11 of the
Brochure on Resrvation for SC/ST in service
of Govt. of India, 8th Edition.

. True copy of OM No. 36011/7/80-Estt. dated 1.11.80



