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S.Ashokan'& 7 others

Applicant (s)

Mr.P,Santhosh Kumar ~_Advocate for the Applicant (s)

-
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UﬂdJul_ﬂﬁ1_IIudi.__LEILL§§§ﬂl§§£L_QX_Respondent(s) .
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Madras & 13 others,
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The Hon’ble Mr. N. Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to- see the Judgement 7\@
To be referred to the Reporter or not 28 ~ :

Whether ‘their Lordships wish to see the fair copy of the Judgement ?l\n
To be circulated to all Benches of the Tribunal ? A® '
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JUDGEMENT

MR. N. DHARNADAN,,JUDIC}AL MEMBER

| The appliéants are claiming seniority and regular
absorption as Elgctrical Khalasis in the scale gf Rs.750=940
on the basis of their seniority above respondents S to 14,
The applicants were initially appointed as Casual Labour
Khalasi with effect from 24,1,1984 in the Electrical
Wing of the Southern Railway, Palghat. IAfter completing
four mdnths of continuous service they were granted
tampdrary.étéﬁus; ‘Respondents 5 to 14 Qere initially
appointed in the Eﬁgineering Depaftment of theSouthern
Railway: When they bscame surplus'thgy ware engaged in
the £lectrical Department with effect from 4.7.1984 on the
specific understanding that they will be given bottom most
senfority in the existing casual labour khalasis now working

o in the Eléctrical Wing. Annexure-I is the offer and

-
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AqnexureQII is the acceptance given by the 10th respondent.,
Simi;ar undertakings were given by other respondents 5 to 9
and 11 to 14, The applicants further submit that the |
Engineering Department and Electrical Wing are two separate
departments for seniority, promotion and other service
benafits of the amployees; Respondents 5 to 14 were

treated as employees who joined in the Electrical Wing on
4.7.84 and after four months continuous service in that
department thay . have been granted temporary status from
1.11.1984, Thus admittedly they are junior to applicants,
Overlooking seniérity of the applicants the 2nd respondent
has issued Annexure-III office order dated 31,1,1991 for

the scresning of substitutes/casual labourers of the Electrical
Department as Temporary Electrical Khalasis in the scale

of Rs,750-940 for filling of the vacancies upte 31.12.1990.
On the basis of Annexure-III respondents 5 to 14 were
absorbed as Elecﬁrical Khalasis, It will give hardship and
injustice to the applicants. Hence thsy have filed this
application under Section 39 of the Administrative Tribunals

Act, 1985,

2. Respondents 1 to 4 opposed the application by filing
a reply. The contesting respondents 5 to 14 have ngither

appeared nor filed any reply in this case.

3 : The case of theapplicants is simple, According to
them they were originally absorbed im ths Elsctrical
Department as casual employees and they were granted
temporary status. Since respondents 5 to 14 came to this
department at a later stage with thes undertaking that they
will be absorbed in the Electrical Department giving
bottom-most ssniority in the list of existing casual labour
khalasis working in the department at the relsvant tiﬁe they

are not entitled to any seniority over the apblicants.
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The respondents 1 to 4 relied on para 2512 of the Indian
Raiiuay Estabiishmant Manual and contended that respondents

5 to 14 have baeen dfafted to the Electrical Department for
filling of the vacancies in July 1984, considering their

total number of service both in the Engineasggg;ggﬁﬁﬁgggksand
they are senior to the applicants. Ué have gone through

para 2512 of the Indian Railway Establishment Manual. It
deals with the absorption of casual labourers 'in the

regular vacancies.A Casual labour who acquires temporary
status shall be considered for regular employment uiihout
having to go through the Employment Exchange. This paragraph
does‘pot he;p the respondents in sustaining the contention
that the respondents 5 to 14 should be given seniority

over the applicants because of their sarlier absorption in

the Enginesring department,

4, Respondents 1 to 4 further contended that Annexures
R2 & R3 clarification letters from the CPO dealing with the
seniority enible them to give benefit of seniority to
respondents 5 to 14 above the applicants. Im Annexure-R2
against question No.2 "Bou the seniority of CLs for ﬁurpose
of empanslment should be computed in gsneral'" the clarifi-
cation given is "The seniority should be fixed based on

the total number of days worked in the Unit of empanslment,”

Quastion No.3 and the clarification thereof is also extracted

below:
"Question Elarification
3. How the seniority is On completion of works or for

to be computed in case of nonavailability of work, a CL
CLs transferred from one can be transferred from one

seniority unit of expa- Unit to another. On re-engage-
nelment to another in the ment in the same unit, there is
sams department. no change in their seniority,

But when they are re-engaged
in another unit they rank
juniormost treating them as a
fresh candidats."
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5. The clarifications contained in Annexure R2 and R3
are in effect support the case of the applicants who assert
that they were absorbed and granted temporary status in the
EléctricalFUing earlier to respondents 5 to 14, Respondents
S to 14,who came to this department at a later stage and
they rank as juniormost treating them as fresh candidates

in the Electrical Wing are not entitled to be placed above the

applicants,
6. - The Railway has the authority to appoint the

respondents 5 to 14 in the Electrical Wing uithoui affecting
the seniority of the g plicants who joined im that départ-

ment and obtained temporary status earlier to respondents

S to 14, The applicants are also having as qualifications,
Diploma in electrical trade which the resbondents are lacking,
In regard to the qualification and the sehiority the applicants
are superior and eligible to be regularised in the Electrical

Department before the reqularisation of the respondents 5 to 14,

7. Annexures-IV and V produced by the app}icants
clearly establish that the respondents 5 to 14 werse granted
temporary status only on 1,11,1984 while the applicants
have been given temporary status on 23,5,1984 in the
Electrical Wing. The applicants continued in that depart-

: seniority
ment from the very inception of their service and theiT/cannot

be altered by iésuing Annexure-III for scresening and

absorption of respondents 5 to 14 as indicated thetein,

8. The respondents S to 14 cannot . ignore Annexures-I

and II, the offer and acceptance made by them at the time

wvhen they have been transferred tp the Electrical Department

whan they became surplus in the Enginesring Department.

They havé given undertaking that they will ‘claim  only '

junior most position in the seniority in the new department.

Tge contention of the respondents 1 to 4 that respondents 5t 14
ave

/uorked more days when .~ the.- dates of their work from both

the departments are taken cannot be accepted in the light
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of the clarifications contained in Annexure-R2 and R3.

9, The learned counsel for the applicants placing
reliance on the judgment in OAK 159/88 contended that
Electrical Department is a separate departmsnt and this

has been held by the Tribunal in that case. It is not
necessary for us to examine the judgment in DAK 159/88 in
deciding the issue arising in this case. The clarification
Annexures R2 and R3 produced by the respondents clearly
indicate that the seniority of an employee should be fixed
based on the total number of days uofked by him in the unit
of employment, If this clarification is taken as the basis
of fixing the senicrity of the abplicants vi g=a=vis
respondents 5 to 14 thg applicants! case deservés consideration
and fhe appiicants have produced material to show that'they
have more number of days of service in unitwise and they
have Been granted temporary status before the same was
granted to respondents 5 to 14, Educationally also the

applicants are better qualified.

10. Under these circumstances, considering ths contentions
raised by the applicants, we are satisfied that the appli-
cation is to be allowed. We direct the respondents 1 te 4
to éppoint the applicants as regular khalasis in the scale
of RS.?SD-Q&U taking into consideration.their service in
that department and conferment of temporary status to them.
The'applicants scresning and ébsorption as Electrical Khalasis
in the Electrical Department shall bs made on thatbasis -
in preference to‘respondents 5 to 14 while implementing the
decision in Annexure=3, |
1. The application.is allowed accordingly. Thers will
be no order as to costs.
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( N.DHARMADAN ) ( P.S.HABEEB MOHAMED )
JUDICIAL MEMBER . ADMINISTRATIVE MEMBER
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