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ORIGINAL APPLICATION 227/89

P.0.Thomman = _ -  Applicant .
Versus o B

1. The Regiocnal Director,
Regional Office,
E51 Corparation,
Trichur.

2. The Director General,
€SI Corporation,
ESIC Building,

Kotla Road,

New Delhi. C - Respondents
Mr.k.A.ﬂbdul Gafoor -  Counsel for applicant
>Mr.C.$.Rajan - Counsel for respondent

- 0ORDER

(Mr.A.V.Haridasan, Judicial Member)

In this application filed under Section 19 of
the Administrative Tribunals Act, the applicant has
prayed that the impugned order at Annexure-A6 dated
21.12.1988 oﬁfthe‘oeputy Regional birecto; of ESI
Corporafion~refusing,to refix his pay as reduested
by himiin his representation dated S.12;1988”may pe
set agide and fhaf the respondeﬁts may be directed
£0 refix his pay on ﬁfomotion as Head Clerk under
FR 22-C uith.feference to the pay drayh by him as
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UDC in-charge immediately before his promotion and to

grant him all consequential‘benéfits'including arrears.

Leauing out unnecessary details, the material éacts of
this case aé set out inuthe applicatiun ;an'be narrated
thus. The applicant commencéa his service in ESI

: ‘ ﬁe uas - ' :
Corporation in 195_6,?[_3/orking as UDC from the year
1963 onwards. “While sovin'1972 he was promoted as
IQDE_iﬁ-chsrge in the scale af pay of Rs.425-15-530-
EB-15-560-20-600. uhile working as UDC in-charge

with “é: basicuﬂay_oF‘Rs.Sﬁﬂ/-vhe was promoted as

Head c1erk in the pay scale of Rs.425-15~500-58—15-
560~20-700 on’27.9.1976§ WYhile working as Hgad'clerk_
by ofder dated 23.6.1983,‘the first réspondent refixed
the applicant’s gay as UDC i/c as on 7.7.1973 at
Rs.425/- and based on this his pay on the date of
promotion as Head Clerk in the scales of UDC i/§ was .to
be 95.470/-. .The applicant objectéd to this in'his'
réprésentation déted'15.9.83)Folloued'by a reminder
dated_9.1;1984.‘ He was informed that the matter

had been. referred to the secbnd respondent. Based
on‘the fixation as aforesaid,. the_applicant's pay

in the post of Head Clerk was alsoﬁretrqspectively

refixed reducing the samelfrom Rs.500/- to Rs.455/-

as an 29.7.1976. by Annexure-A4 order dated 5.6.1985.
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~



3=

Against this refixation also the applicant made a
‘representation dated 10.7.1985.. The post of Head
Clerk is'having a higher pay scale than the post

of UDC i/c and the duties and respanéibilities are

higher. Despite this on promotion pay of the applicant

uas reduced;v On promotion from the post.of uoc i/c
i_t-ha applicant.uaé entitled to get his pay Fixed under
‘the prouiéions of FR 22-C reckoning'the pay drawn

by him as UDC i/c on the date of promotion + But he
was giyeh Fixétian taking—notional pay as UDCvas if
he céntinued‘sa u;thout béing prémotedias'UDC ifcd
There had baen several cases in which the_qﬁestiaﬁ

of Pixatioh of péy on promqﬁicn to the post OF'Head
Clerklfrdm upc i/§ Qere involved. Nq final decision

had been taken by the respondents. But the applicant

came to know that the Bangalore Bench of the Central -

vAdministrétive Tpibunal in case Nos.67 to 69/87 and
78/87 had declared that the post of UBC i/c is not

an. Ex-cadre post and that on promotion to the post

of Head Clerk Prom the post of UDC i/c the incumbents

are entitled to fixation of pay under FR 22-C with

.refe:ence to pay in the cadre of 0DC i/c. The applicant

theré:Upon made a representation te the first respondent

for ﬁevfia;afifé refixation of his pay . The first

respondent has by the impugned order at Annexure-A6

/ e/
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iﬁ?armed'bim that the judgment of the Central Adminis-
trative Tribunal, Bahgalﬁre Bench would apply only to
the pgtitioners ;Gncerned in théée cases and thét he
was not entitied to have his pay refixed as requested.
Aggrieued‘by‘that the aéplicant has filed this appli-
:cétiénd It has been aver#éd in»thé application that
as’thaAcontentinn raisea by the ESI Corporétion that

. is s ’ ' : ' '
the post of UDC i/c/only an ex-cadre past and that
therefofe, on promotion to the post of Head Clerk one
‘ié not enpitléd to have the pay Pixed under - 22-C
with fe?srenee to the pay'ié the pest of UDC i/c and
'thaﬁ as the plea df”aala§vih Piling aﬁplication for
the relief have Seen‘réjected by thé CAT, Baﬁgalore
Bench and this Bench in several cases and since to
vadopt a double stan&érd"in fegard to fixation of pay
" in respect of similafly placed officers on the grhund
'that some of them had filed cases eérlier would bé
vioiatiVe of the principles of natural juétiﬁa and
alSq the fundamental rights‘gﬁafenteed Qnder Article

© 14 and 16 of the Constitution of India.

2} -~ In the reply statement filed by ths respondents
Jit has been contended that the post of UDC i/c being

and ex=cadre post Pixétiod’of‘pay under FR 22-C on a

..;5/Q
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person‘being promoted while working as UBC i/c fu
the'pogt o?'Head.Clerk caﬁ be had only with reference

to his pay in the stt-of UBC énd that this”applicatiunA
has at any rate to be dismiséed és fhe same is barred

by limitation. -

3. At the time when the case.came*up for argument,
the iearned counsel -on either sidé submitted that this
Tribﬁnai hés'disﬁosed of a batch of applications namely
0A K-602/88, 97/89, 131/89, 134/89, 140/89, 141/89,
142/89, 145/83, 160/89, 169/89, 133/8@'and dgé/sg in
which the iaentical question ués congid@red,énd that

- therasfore the matter may be decided on that basis.

4. We have @ené through the pleadings énd rebards

produced on either side very carefully.

S ‘There has been several baées before this Bench
as Qall.aslﬁe?ore other Benéhes of this Tribunal in
which the identical qﬁestiun of fixation of pay under
FR 225t with reference to the pay.in the post of UDC ib
‘was involQed. In Gopal Sharma's case i.e. App}iﬁstian
Nos.67 to 69 and 78/87 the Bangalore Bench of the CAT
- held that employées of the ESI Corporation while-pré-
moted Prom UDC i/c pésf to the post of Head Clerk were
~entktled to have their pay %ixed undef FR 22—Cfuith‘

0006,/-
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reference to the pay drawn by'thém as UDC i/ec. The
4contention of the ESI Corporaﬁioq that: the post of
UbC ‘i/c is an ex—cadre.post has been rejeéted in that
case, If‘uas'obsarved by the T:ibﬁnal'in that case

as follo@s:

"We are unable tovunderstand,hou the
posts of UDC i/c can be treated as
ex=cadre posts. As a métter of fact
posts of UDC i/c existed at the mate-
 rial time in evaery department of
Government. Theréfore, we do not
. agree that thase posts were ex-cadre
posts disenfitling the applicants
to the benefits of FR 22-C gn their
appointment as Head Clerks. Ue have
gone throﬁgh thé decision of this
Tribunal in A.Nos. 170 and 171/86
and we are entirely in agreement with
the decision rendered therein that
the post of Head Clerk carries higher
responsibilities than that of UDC i/c
and is in fact a promotiaonal post.
We therefore hold that the applicants
.are entitled to Pixation of their
initial pay as Head Clerk under FR
22 C with reference to the pay drawn-
by them as UDC i/c immediately before
their appointment to the post." - |

The contention of the respondents that this decision
in Gopal Sharma's case is applicable'to the paftias

to that case =am alone ~call. not be accepted. In

S

. S~
John Lukose and another -VUs- The Additional Chief

Mechanical Engineer, S.Railuay and others which wuwas
heard by a Three Member Bench (Application Nos.27 &

28/87) The Hon'ble Chairman Justice K Madhava Reddy -

g T
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gp eaking for the Bench observed as follows:

"In 'service matters” any judgmentJf
rendered, except perhaps in disci-
plinary proceedings, will affect
someone or the other meﬁber~uf the
service. The interprétation aof

Rules governing a service by the
Tribunal, while it may benefit one
class 0? emplmyeeé; may adversely
a@ifect another class.. So also up-
holding the claim of seniority or
promotiqﬁ of one may infringe or

affect the right of anmther; The
judgments of the Tribunal may not

in that sense be strictly judgments

in éersonam affecting only'the parties
to that petition; they would: judgments
in rem, Most judgments of the Tribunal
would be judgments in rem and the same
futhorities impleaded as fgspondents
both in the earlier and the later
applications would have to implement
the judgment. If a party affected
by,ah garlier judgmant‘is denied the -
right to file a Review Petition and -
is driven to file an original appli-
cation under Seétion_?g, apart from
the likelihood of conflicting judgments
being rendered the Authorities required
to implement them being one at the same
would be in a quaqdary. Implementing
one would result in disregarding the

‘other.f
‘Relyiég on this absaévation thislTribunal has in the
bateh of applications DA 602/88, etc. held that the
decision’in Gopal Shérma's case being a judgment in

rem applied to all similarly placed persons.. In the

0008/" -
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batch of applications alspo as in'this case the res-
pondents has raiééd a plea of limitation. Buf this
pléa of limitation has been Eéjected on the ground
that as the Esi’corparation had not yet finally

resolved the gquestion of fixation of pay and since

the applicants:have made representatiors for refixation . scon

after the pronouncement of orders in Gepal Sharma's
-case. In Application Nos.1580 to 1585/88 the Bangalore

Bench of the'CAT rejecting the plea of limitation in

<

identical set of Facts has observed as follows:

"Taking a holistic view of all the above e

facts and circumstances and considering
~8pa¢ially, that even after a lapse of as
10ng.és.8vy3afs,_the respondents have not

as yet resolved the question of fixation

of pay in the TP and'uaiving of recovery

of overpayment of emoluments in respect of

the affected ESIC employees and haQingbthus

left them in "beguiled eipactation“'éo'far,v
“ keeping the matter yet alive, I Pael it
Qould be unfair_in this fact-situation,

to hold th%bar‘of limitation and maintain-
ability against the applicants. The dicta
of the Supreme Court in INDER PAL YADAVs

case really comes to their aid specially
‘when their colleagues in GORAL SHARMA's

case, had -approached the High Court for
 redress within a reasonable period of

3 years,"
The situation is identical in this case as well.
ﬁheréfore thé pleé o?rther¥esp0ndants that the claim
of the applicant is barged-by limitation also has

N4

to be rejected:
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6. In the result, the application is allowed.
Annexure A-6 order is set aside and the respondents

are directed to refix the applicant's pay on promotion

'as’Heéd Clerk under FR 22-C with reference to the pay

drawn by him as UDC i/c (to be Pixed again under

FR 22-=C if not already done) immediately before his

promotion and to give him all consequential benefits
including arrears within a period of three months from

the date of receipt of this order.

T We do not make any order as to costs.
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(A.v. HAR 1DASAT (S.ﬂ.muKERJI)
JUDICIAL MEMBER VICE CHAIRMAN

12.12.1989



