IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENFH

0. A. No. »'227 1992.

DATE OF DECISION__14.1.1993

Smt. C. Balamma Applicant f&X

N:‘ F;irappancade V Sreedh8r@&n  adyocate for the Applicant (3)

Versus

Unzon of India (Secretary,

Ministry of Labour) & 3 othars crontem

Mr Georgs Josaph
Mr D Sreekumar

Advo'c';ate for the Respgnden‘t (5)41 to 3

CORAM :
‘The Hon'ble Mr. SP Muker ji - " Vice Chairman
‘ &

The Hon'ble Mr. AV Haridasan - Judicial Member
1. Whether Reporters of local papers may be allowed to see the Judgement7 gb
2. To be referred to the Reporter or not? _
3. Whether their Lordships wish to see the fair copy of the Judgement? l\’c
4,

¥

To be circulated to all Benches of the Tribunal ? {/\,0
JUDGEMENT

( Hon'ble Shri AV Haridasan, IM )

In this application, the applicant Smt C Balamma, has
challenged thas legality, propristy and cerrectness of the
ayard by the Industrial Tribunal, Keollam, the 4th respendsnt.
dated 11.11.1991. The factual matrix is as follous:-

2. The sarvices of the applicant, a part-tims sweeper
employed to claan the staircase and surraundings of the

Employees' Provident Fund quartars at Trivandrum from 23,3.1983>

ok nenoeeninee vere terninated with effect fram 1.12.1987.

The industrial dispute arising out of the termination of the

services of the applicant was referred by the Government of
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India by order dated 24.7.1989 tc the Industrial Tribunal,
Kollam for adjudication. The industrisl dispute was bstuesn
the applicant on the ene side and the Executive Enginesr,
CPUD, Trivandrum and tha Regional Predident Fund Commissioner,
Trivendrum on the atharaviz*‘thc Executive Engineer, CPWD

and the Regienal Prav1dent Fand Commissioner raised wcgnm

them was
tentions that eactidef. o/ not tha*supleyerf-nf the applicant.

The issues referred for adjudication by thes Industrial Tribunal

vere as follous:- : -

"Whaether one of the two agencies viz., C.P.W.D.,
authorities represented by the Exacutiva Engi-
nesr, Trivandrum Central Divisien, Trivandrum
who engaged her service as a part-time Swesper
and R.P.F. Organisation rep. by the Regional
Provident Fund Commissioner, who utilised her
'services as a part-time Sueespsr was the actual
employer of Smt.C. Balamma, part-time Suweeper,
employed to clean the stair case and surroundings
of Employees Provident Fund Quarters at Trivandrum
during the period frem Oct. 1984 te Nov. 1987
and vhether the action on the part ef her emplayer,
vhessever may be considered her employer, in ter-
minating her services w.e.f. Nov. 1987 is justi-
fied? If not, to what relief the warkman is
entitled to?"

In the claim statement filed before the Industrial Tribunal
the applicant had averred that she was sngaged by the Execu-

tive Engineer, CPUD, Trivandrum and that her services wvsre

- terminated by that authority. The 2nd respondent, the Execu-

tive Engineer, CPWUD, Trivandrum contended before the Industrial

Tribunal that though the applicant was engaged as part-time

Sueeper by the CPUD as a special case with effect from

30.8.1984, as it was found that it was not the duty of the

CPUWD to maintain the claanlineas of the campus, ths Exacutxvo

had already

Engineer on 18.11.1982[&259;med the Regienal Provident Fund

Commissioner that CPUD would nat be engaging a part-time
therefore,

Sweeper for that purpese any longer and thag{tha PUD cannot

be treated as the employer. ‘In ths writton statement filed

by the 3rd respendent, the Regienal Provident Fund Commissiener,

it was contended that as the applicant was esngaged by the

Executive Engineer, CPWD, there was no empleyse-asmployer
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relationship betwsen the applicant and the 3rd respondent.

- On a consideration of the evidpnce recerded before it, the
4th respondent, the Industrial Tribumal found that there was
an inconsistency in the case pleaded by the applicant and

the svidence tendared by her becausa while she had stated

in the claim statement that she was engaged by the 2nd
respondent, in her testimeny as WWl she ’3?35§édf»that she

wvas engaged by the second management (3rd respandent) and

that in view of the inconsistent stlnce‘taken by the applicant
her case éauld not be accepted and that no relisf could be
granted to her. On the basis of the abeve finding, the
impugned swvard was passad by the 4th respondent holding that
the applicant uwas not entitled to any relief. It is aggrisved
by the above avard that the applicant has filed this applicatien.

3. It has been averred in the apﬁlicatiagfgpat the auard
of the Industrial Tribumal holding that the apﬁiicant is not
entitled to any rélief did nntlspeeifically inausr the issues
mhutheiz;t’\a: first sr ths second management who employsd the
applicaéﬁfand vhether the terminatisn of the servidges uvas
justifieé and ta what relief‘she wvas entitled to in case it
is foﬂﬁd.that the termination of her services uas natjdstified,a”d
therefare, . .
is/pérverse and unjustified.
4; .Gn a carsful perusal of all the plesadings and ﬁhor
cannectéd papers'and on hearing the arguments of the counsel
for the parties, ue are of the viev that the Industrial
Tribunal has committed a g;nawe error in law by not adjudicating
the issues referred to it and giving proper findings. The
Industrial Tribunal had to adjudicate three qusstiens, namely
(i) who was the employer of the applicant, the Executive
Enginesr or the Regional Prevident Fund Commissioner, (ii)
whether the tefmination of services of the applicént was

justified or not, and (iii) if the terminatien of the serviées
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of the applicant is net justified, to what relief the applicant
is entitled 7?7 The answer to the third point would depend
on the deter$;$atian en the first twe peints. UWe find that
the Tribunal has not enterad #ny finding on the points one
andagua. Obviously, therefore, the Industrial Tribunal could

e

t/snsuersithe third point preperly. To say that the applicant

took inconsistent stance in her claim statement and in her

testimony is no justification for the Tribunal to refuse to

ansuer the issues as to who is the employer of the.applizant
and vhether the terminstioen eof her setvices(jﬁigfﬁustified or

unjustified. On the basis of the evidence, the Tribunal in
el —}\rﬂmﬁ
its auard at paragraph 6 has given a eonclusion that it vas
= a f-
the Executive Engineer, CPUD who engaged the applicant. It is

worthuhile to extract the fellowing sentences from paragraph 6

of the impugned awerd at Annexure V:-

"The depesition of the Asst. Engineer of MJ1 and
Exts. M4, MS and M10 te M12 clearly establish that
the firat management has appeinted the workman

and paid her uages.“(fﬂwﬁmog sadud )

It is evident from this and also from the pleadings and the
statement filed by the 2ad respondent that it was the Execu-
tive Engineer, CPUD, Trivandrum uha-engaged tha applicant

and paid har wages. On ﬁhat basis the irresistaﬁie conclusien
that could be arrived at by the Tribunal was fhat the Exscutive
Engineer, CPUD is the employer of the applicaﬁt. The Industrial
Tribunal sheuld hava, on the basis of thés finding, proceeded

to decide the remaining issues, i.e. whether the termxnation

of the services of the applicant was justified and if not to’

what relief the applicant wvas entitled EE. Since the Industrial

" Tribunal has net dene this.  and has net applied its mind

to thase questions referred te it by the Gevernment, we are

of the view that the suard has tc be set eside and the case

remanded to the Iﬁdustrial Tribunal for fresh dispoé$é1 in
Q-

accordance with lau in the lines as indicate&abave.
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5. In the result, the impugned award of the Industrial
Tribuﬁal dated 11.11.1991 at Annexure V. is set aside and the
matter is remgnded to fhe 4th respondent for passing a frash
avard 1;2§é;wgﬁat the 2nd respondant is the employer of the
applicant and determining the issues referred to it in
accordance with lau in the light of the ebservations made

ip the feregeing paragraphs. Since the matter is a long

pending dispute regarding termination of the services of a

poeor part-time emplo;ee, we hope that the Industrial Tribunal,
Kollam, will endeavaur to dispose of the matter as expeditiously

as po;sible.

6. .

_ Ty g,
( AV HARIDA ) ( SP MUKERJI )
JUDICIAL MEMBER . VICE CHAIRMAN

14.1.1993



