CENTRAL ADMINISTRATIVE TRIBUNAN |
| ERNAKULAM BENCH

CORAM:

HON' BLE MRS.SATHI NAlR VICE CHAIRMAN |
HON'BLE MR.GEORGE PARACKEN JUDIC!AL MEMBER

ofh.mo.64/04 .

1. R.C.Unnikrishnan,S/o0.R. C‘wandran Pillai,
Diesel Assistant,
Southern Rallway, Quilon.
Residing at Plavilaputhanveeduy,
Karicode, Quilon - 5. -

2. P.Jiji,S/o.Falgunan Nair,
Diesel Assistant,
Southern Railway, Quilon. .
Residing at Mattibhavan,
Palodu, Pacha P.O., Quilon.

3. Nisarudeen,S/o. Shamsudheen Kunju,
Diesel Ass:&ant
L Southern Raxlwav Quilon.
Residing at Rukkudale, Kuttichira,
TKMC (PO), Qunon

4. £.5.Sudheer S/o.Sankaran,

' Diesel Assistant, .
Southern Railway, Ernakulam Jn.
Residing at Thaivalappil House,
Peruvaliur P.O., Trichur.

) P.N.Anil Kumar,S/o.Narayana Pillai,
- Diesel Assistant, - :
Southern Railway, Quilon.
Residing at Muliolil House, : *
Edamathoor Post, Mannar, Alleppey D;st‘ ict.

6. K.V.Babu,S/o Varghese,
Diesel Assistant, :
Southern Railway, Ernakulam Jn.
Residing at Kathamattathi House,
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tdavapuram Road, Cochin Bank,
Ashokapuram PO, Aluva.

Anto Kuriakose,S/0.John Kuriakose,
Diesel Assist nt

Southern Railwav Emakulam Jn.
Residing at (\mauukax yil,
Thalayolaparambu, Kottayam.

K.P. Seihumadhavdn ,S/0. Sanxarawarayman
Diese! Assistant,

Southern Raiiway, Ernakulam.

Residing at Kulanpurathu House,
Nhamanghat, Trichur.

By Advocate Mr.T.C.Govindaswamy)

[&

Vs

Union of India represented by the General Manager,

Southern Railway, Headquarters Office,
Park Town PO, Chennai - 3.

The Chief Personnel Officer,
Southern Railway, Headquarters Office,
Park Town PO, Chennai - 3.

The Divisional Personnel Officer,
Southern Raitway, Headqguarters Office,
Par_k Town PO, Chennai — 3.

The Senior Divisional Personne! Officer,
Southern Raiiway, :de‘u;ui’“ Division,
Trivandrum. :

M.Santhosh Kumar,
Diesel Assistant, Southern Railway,
Ernakulam Marshalling Yard, Ernakulam:.

P.N.Shaine,
Diesel Assistant, Southern Railway,
Eirnakulam Marsh ling Yard, Ernakulam.

C.S.Suresh, |
Diesel Assistant, Southern Railway,
Ernakulam Marshalling Yard, Ernakulam.

V.Ashok,
Diesel Assistant] Southarn Railway,
Ernakulam M Sl‘afung Ymd Ernakulam.

P.D.Sainkumar, -
Diesel Assistant, Southern Railway,
Ernakulam Marshalimg Yard Emaku(am.
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10. C.K.Biju,
Diesel Assistant, Southern Railway,
Ernakulam Marshalling Yard, Ernakulam. -

11.  A.N.Unni, '
Diesel Assistant, Southern Railway,
- Ernakulam Marshalling Yard, Ernakulam.

12.  P.Ahilan,
Diesel Assistant, Southern Railway,
Nagarcoil Jn, Nagarcoil.

13. M.Sibi,
Diese! Assistant, Southern Railway,
Ernakulam Jn., Ernakulam.

14, Ramesan Mothanga,
Diesel Assistant, Southern Railway,
Ernakulam Jn., Ernakulam.

15, T.J. Gorathy
Diesel Assistant, Southern Ranway,
Ernakulam Jn., Ernakulam.

16. B.Titus,
' Diese! Assistant, Southern Railway,
Quilon Jn., Quilon. :

17. O.\/.Rahulakumar,
Diesel Assistant, Southern Railway, -
Quilon Jn., Quilon.

18.  JPius, | -
Diesel Assistant, Southern Railway,
Quilon Jn., Quilon.

19.  C.P.Anil Kumar,
Diesel Assistant, Southern Railway,
Quilon Jn., Quilon. : '

20. D.R.Arundas,
- Diesel Assistant, Southern Railway,
Quiton Jn., Quilon.

21. Eldo Paul,
Diesel Asclstant Southcm Railway,
Ernakulam Marshalling Yard, Ernakulam.

22.  T.R.\Vijayakumar, s

Diesel Assistant, Southern Railway,
Ernakulam Jn., Ernakulam. ...Respondents

(By Advocate Ms.P.K.Nandini [R1-4]
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Mi.P.Ramakrishnan [R5-12, 14-23])

0.A.No.225/04
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10.

11.

4

Crew Controllers Office,

- Southern Raiiway, Ernakulam South.

- Southern Railway, Fmaku;am Malshattma Y

KK Prakash,Diesel Assistant,

(By Advocate M/s. Samhcfs“} & ij n)
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A.S.Sajeev,Diesel Assistant,
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Southern Railway, Ernakulam South.

T.C.Sundaram,Diesel Assistant,
Crew Controllers Office, :
Southern Railway, Ernakulam Marshalling Yard.

T.K.Millet, Diesel Assistant,
Crew Controllers Office,

C.V. Guptan Diesei Assistant,
Crew Controllers Cffice,

B.Nandakumar,Diesel Assistant,
Crew Controllers Cffice,
Southern Railway, Ernakulam South.

G.Suresh Babu,

Diesel Assistant,

Area Supervisor's Office,
Southe m Railway, Kollam.

E.Santhosh, Diesel Assistant,
Crew Controllers Office, \
Southern Railway, Ernakulam South.

E.R.Joshy Diesel Assistant,
Crew Controllers Office,
Southern Railway, Ernakulam South.

Saji K Paul,Diesel Assistant,
Crew Controllers Cffice,
Southern Railway, Ernakulam Marshalling Yard.
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Crew Controllers Office,
Southern Railway, Ernakulam South.

K.P.Purushothaman, Diesel Assistant,

Crew Controllers Offi ice,

Southern Railway, Err akulam Sout] , Applicants

Vs




10.

1.

13.

14.

Union of India represented by the General Manager,
Southern Railway, Chennai. '

The Chief Personnel Cfficer,
Southern Railway, Chennai.

The Senior Divisional Personnel Officer, -

Southern Railway, Thiruvananthapuram. .

M.Santhosh Kumar,Diesel Assistant,

~ Crew Controller's Cffice, Southern Railway,

Ernakulam Marshalling Yard, Ernakulam.

P.Ahilan,Diesel Assistant,
Crew Controlier's Office,

‘Southern Railway, Nagarcoil, T.Nadu.

P.N.Shaine,Diesel Assistant,

‘ Crew Controller's Office,

Southern Railway, Nagarcoil, T.Nadu.

C.S.Suresh,Diésel Assistant,
Crew Controlier's Office, -~ ~
Southern Railway; Nagarcoil, T.Nadu.

V Asholk, Diesel Assi'ctant
\JICW VUIILIUHC:I D \JIHLIC ) )
Soulhem Railway, Naczafcod T Nadu.

PD. Samkumar Diesel Ass;suam
. Crew uomrolters COffice, -
'Southern Railway, NagaFCOil T, Nadu.

K.8.Manoj,Diesel Assistant,

Crew Controller's Office,
Southem Railway, Nagarcoil, T Nadu.

C._K.Biju,Diesel Assistant,

Crew Controlier's Office,
Southern Railway, Nagarcoil, T.Nadu.

M.Sibi, Diesel Assistant,
Crew Controlier's Office,
Southern Railway, Ernakulam South.

‘Ramesan Mothanga;Diese! Assistant,

Crew Controller's Office,
Southern Railway, Ernakulam South.

A.N.Unni,Diesel Assistant,
Crew Controller's Office,
Southern Rau!way, Emaku!am i\/‘arshamng Yard,




15.

16.
7.
18.

19.

21.
22.
23.

24

27.

28,
- Crew Controller's Office,

T.J.Gorathy,Diesel Assistant,
Crew Controller's Office,
Southern Railway, Ernakulam South.

B.Titus,Diesel Assistant,
Crew Controller's Office,
Southern: Railway, Kollam.

- C.P.Anilkumar,Diesel Assistant,

i (all af .ﬁ D.
Crew Controller's Office,

‘Southern Railway, Kollam.

0O.V.Rahulakumar, Diesel Assistant,
Crew Controller's Office,
Southern Railway, Ernakulam South.

D.R.Arundas,Diesel Assistant,
Crew Controller's Office,
Southern Railway, Kollam.

P.Santhoshkumar,Diesel Assistant,
Crew Controller's Office,
Southern Railway, Kollam.

-P.R.Vijayakumar,Diesel Assistant,

Crew Controller's Office,
Southern Railway, Ernakulam South,

J.Pius,Diesel Assistant,
Crew Controller's Office,
Southern Railway, Kollam.

T.S.Sudheer.,Diesei Assistant,
Crew Controller's Office,
Southern Railway, Ernakulam South.

A.P.Varghese,Diesel Assistant,
Crew Controlier's Office,
Southern Railway, Ernakulam South.

M.A.Jose, Diesel Assistant,
Crew Controller's Office,
Southern Railway, Ernakulam South.

P.A.Eldo,Diesel Assistant,
Crew Controller's Office,

‘Southern Railway, Ernakulam Marshailing Yard.

Sunil K Jose,Diesel Assistant,
Crew Controller's Office,
Southern Railway, Ernakulam South.

K.O.Johnson Diese! Assistant,
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- Southern Railway, Errxakt,nam
- Marshalling Yard :

(By Senior Advocate Mrs. Sumatm Dandapam,
Ms.P.K.Nai ldmi (R 1-3],

- Mr.T.C.Govindaswamy [R24-29]
Mr. P.Ramakrishnan [R4~11 13-”0 22 & 23]

O.A.N0.423/04

1.

o)

M.ARN Kumar S/o.M. S;nc(aran
Crew Controller, Southern F?af!way

Respondents' |

Marshalling Yard, Thamanam P.O. Ernakulam.

Residing at Sruthi, Melev adakkiani P.O.,
Farook Coilege, Kozhikode.

K.A.Gee Varghese,

' 8/0.G Abraham, -

Crew Controlier, Crew Booking Office,
Southern Railway, Quilon.
Kunnathuparambil House,

\/alanjavattom P O., T; iruvalla.

KE. Muhammed Kun;u S/o.K.S.Ibrahim,
‘Crew Controller, Southern Railway,
" Ernakulam Marshalling Yard, Ernakulam.

Residing at 1avadathuparambu

Kannoth House, Edappilly P.C. Kochi - 24.

'V .Mohanan,S/o.N.Velappan Nair,
“Crew Controller, Crew Booking Office,

Southern Railway, Quilon. .

Residing at Chait‘wra*n Puthuval Road,

Vallamcode, Qokkode P.O. Trivandrum,

P.N.Prakash,S/o.Narayanan Nair,
Crew Controller, Crew Booking Office,
- Southern Raﬂway; Ernakulam.

Residing at Pulikkal House,
South ~rt‘.o.awur P. O Pudukad Trichur.

stu S Paul Slo.T A Poulose—

Diese! Assistant, Crew Booking Office,
Southern Railway, Ernakulam.
Residing at Tholam unne! Ayamkara.-

: K.Ramesh,S/o.P;\J .Knshnan Nambiar,

Crew Controller, Crew Booking Office,
Southern Ranway, Ernakulam.
Residing at Desom P O Aluva (\/xc)
Ernakulam. :

...App!icants




(By Advocate Mr.T.C Govindaswamy)
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10.

1.

12.

Vs

Union of india rep resented b\/ the General Iv ger,

Southern Raitway, Headguarters Office,
Park Town PO. Chennai - 3.

Twc Chief Personnel Officer,

miliarays .
Southern Raliway, t’"aeadquaue

Park Town PO, Chennai - 3.

“The Divisional Personnel Officer,

Southern Raitway, Headguarters Office, i
Park Town PO, Chennai — 3. :

The Senior Divisional Personnel Officer,
Southern Raitway, Trivandrum Division,
Trivandrum.

P K. .Gopakumar Diesel Assistant,
Crew Booking Office, Southern Railway,
Ernakulam South R.S,, Ernakulam.

G_Arokat'aj;Dieéei Assistant, Crew Booking Office,

Southern Railway, Quilon.

K.Roy Philip,

Diesel Assistant, :

Crew Booking Ofﬂca Southern Railway,
Ernakutam South R.S., Emakulam.

M.Santhosh Kumar, Diesel A%istant
Crew Booking Ofﬂce Southern Railway,
Ernakuiam warsh alling Yard, Ernakulam.

P Ahilan,Diesel Assistant,
Crew Booking Cffice,
Southern Railway, Naoarcoi%.

P N.Shaine, Diesel Assistant,
Crew BOOKH‘Q Office,
Southern Railway, Nagarcoll.

C.S.Suresh,Sr.Diesel Assistant,
Crew Booking Office, Southern Railway,
Ernakulam Marshalling Yard, Ernakulam.

Vo AsheK, Digsel Assistant,
Crew Booking Office, Southern Railway,
Ernakulam Marcnaihno Yard, Ernakulam.
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13. P.D.Sainkumar,Diese! Assistant, :
Crew Booking Office, Southern Railway,
Ernakutam Marshalling Yard, Ermnakulam.

14.  K.S.Manoj,Diesel Assistant, |
‘ Crew Booking Office, Southern Railway, .
Ernakulam Marshalling Yard, Ernakulam.

15. C.K.Biju Diesel Assistant,
Crew Booking Cffice, Suuth'ﬁ?ﬁ Railway,
Ernakulam Marsha}nng Yard, Ernakulam.

16. M. Josera} Diesel Assistant, :
Crew Booking Office, Southw Railway,
Ernakulam Marshatliing Yard, Ernakulam. -

17. . M.Sibi,
Diesel Assistant,
Crew Booking Offce Sout‘wem Railway,
Ernakulam South R. S Ernakuiam.

18. Ramesh Muthanga,Diesel Assistant,
Crew Booking Office, Southern Railway,
Ernakulam South' R.S., Ernakulam.

19.  A.N.Unni,Diesel Assistant,

Crew Bookmg Office, Southern Railway,
Ernakulam Marshaumg Yard, Ernakulam.

20: T J.Gorethy,Diesel Assistant,
- Crew Booking Office, oou‘mem Ranway
Ernakulam South R.S‘., Ernakulam.

21. B.Titus,Diesel Assistant,
Crew Booking Ofﬂce Southern: f%anway Qu

22 C.P.Ani Kumar, Dteael Assistant,
Crew Booking Offce Scuthern Ranmoy, Qus!on.

23. O.V;R.l<umar,Diesel Assistant, .
Crew Booking Office, Southern Railway, Quilon,

24.  Arun Dass,Diesel Assistant,
Crew BOOKIng Office, SOum rn Railway, uunOn.

25.  P.R.Vijayakumar, Diesel Assistant,
Crew Booking Office, Southern Raitway,
Ernakulam South R.3., Ernakuiam

26.  J.PiugDiesel Assistant, :
Crew Booking Office, Southern Rmiway Quilon



CQ.A. 84/2004

VA

4 The eight applicants in this O.A ?were transferred from

Madras Division to Trivandrum Division on their own request in

1999,  The partiCuiérs of fh_e alppli_féa'nits, date of their initial

appointment, date of registration and date of joining at

Trivandrum Division are given below:

“ Date of

St Name of applicant ; Date of initial Date of joining

No. appointment Registration at Tnvandrum.
1 |R.C. Unnikrishnan 110/05/93 07/03/96 25.6.1999
2 [P | 10/05/93 07/03/96 28.6.1999
3 Nizarudeen 77.6.1993 22.3.1996 01/07/99
4  |E.S.Sudheer 20.10.1993 19.1.1996 11/02/99
5  |P.N. Anilkumar 29.5.1993 30.1.1996 16.6.1999
16 |K.V.Babu 8,7.91 (nitiaily 07/03/9618.6.1999

Palghat Divn) : .

7 - |Anto Kuriakose 110/05/93 - 107/03/96 24.6.1999
8 K.P.Sethumadhavan 20.10.1993 22.3.1996 07/07/99

5 Anne>{ure A5 ,s the prox/isionéf Sehiority list dated
9.11.2001 wherein the applicants are at Sl Nos. 180, 194, 197,
158, 180, 189 & 196 respeoﬁveiyf?rhe pérty respondents are at
Sl. Nos. 133, 135, 136, 137, 1‘3}8, 139,140, _146, 134, 141, 14'2, 144,

150, 153, 176 & 156 respectively. The

147, 148, 151, 157
respondents 5 to 18 were mmauy appointed as Trainee Diesel
Assistants. Respondents 21 to 23 were persons who joined

Trivandrum Division on inter divisional transfer on mutual basis with

R
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persons who belong to SC/ST communities. According to the

applicants, - respondents 5 to 19 joined Trivandrum Division on
6.4.1999 a-_nd' respondent No. 20 joined on 16.11.99. The applicants
have submitted that they have registered their names for inter-
divisional transfer in 1996 and the detay in transferring them to
Trivandrum Divisiqn was totally L‘mjustifiiéd for the | reasons
attributable to the ;Qfﬁcia.l respondents onl'y and thev ought to have
been transfefred and appoihted to Tri_vandrumDivision in preferen‘ce
to Respondents 5 tQ 2’3 The representations su_bmitted by the

applicants were»not considered hy the respondents for a period of

two vears and were disposed of.by Annexure A-7 series of orders in |

2003 which is totally arbitrary and discriminatory. The respondents
5 to 23 have no right to be transferred against vacancies left by
SC/ST community. Therefore the applicants are entitled to be placed

above these respondents. The following reliefs have been prayed

for:

(@) Call for the records leading to the issue of Annexure A-5
and quash the same to the extent it places the respondents 5 to
24 above the applicants.

(b) Call for the records leading to issue of Annexure A-7
series and quash the same.

© Declare that the applicants are entitled to be placed
above the respondents 5 to 24 in Annexure A-5, with all
consequential benefits emanating therefrom and direct the
respondents to piace the applicanis above the respondents 5 to
24 and direct further to grant all the conseqguential benefits,

(d)  Award costs of and incidental to this Application.

(e) Pass such other orders or directions as deemed iust fit
and necessary in the facts and circumstances of the case.
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the pieadmgs in the O A. are vague and «;Pmouty of the employees in
the inter-divisional transfer had beon asmgned in terms of Para 312-

of lRE*\n \/oi | and in terms of Ietteré dated 19.9.1995( | The
applicants have not cited any rules or order§ which are favaurable to‘

their claims. 1t is admitted that the apphcanfs had applied for inter-

d:wsnonal transfer in the pzeascnbed pmmma in Annexure R-1 and

'they have declared in their appiioa‘tior‘is that they are Wiiling to carry

ouit the transfer on the terms and conditionsistipulated by the Raiiwayk

Board for transfer from one auway unit to another Having accepted

to abide by the conditions "ﬂpui&ed for the inter- dz\/ls&onal Lransfer -

t‘we apphuan s cannot turn round and segek a d«fferent4a¥ Lreatment

af‘cer then ;ommg and thaL too Wlthom any lusuf;cation Prior to the

year 2000 the mter—dwzsm*\ai transfers were Centraﬁsed and
controhed by the Ch:ef Parsc.)‘mel O‘fgoer and no senarate regfs‘arauon
was done by the Dmszon On 1 /OOO i has been de- centrahsed
| and further remstra“‘uon was bemg done ac*cordmcny at the Divisional
level as per (‘hlef F’eroanne% Oﬁccer Southern Railway Madras
Letters dated 13.4. 99 and (N ’3’1.981 Theref was a delay inllreviiévih‘g
the apphcants on transfer which could be atti"i‘buted" to‘ rion_—
availability of reliever in Madras Division. This being a safety as well

as operational category day today train operation should not be

affected without upsetting the balance of the s‘tréngth in Madras

. Division. As regards the private reépémen‘cs 5 to 19 théy' were

recruited by the Railvvégf -Recrui’tment Board and appoih"ted' in

S} The official re.spondan‘iiss in their repiy@statement submit’cedthat

¥
7
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Trivandrum Division against gquota meant for SC/IST/OBC

communities to wipe out shortfali in these categories. The

respondent No. 20 failed in the iest though he was sent for initial

training along with respondents © to 19 Therefore he was sent for
training again from 16.11‘.1998 and he was absorbed w.elf
18.1.1999. These respondénts ‘were nb{ transferred from other
divisions.. They \Nere appointed‘ after completion of the training.
All the respondents have fully attended the training course for 26
days and there is no c_ur‘cailment.in the training as alleged by the
applicants. .The inter-divisional transfers are governed by Para 312
of the IREM Vol. | as per which\the seniority of those who joined on
transfer is reckone‘d fro:‘; th date they continuously joined the

seniority unit. The app!ican{s‘ pieadmgs that if they had joined

Trivandrum Division on a day earlier they would have become senior

to the responden_té is purely imaginary.  The provision has been
applied uniformly in the case of all applicants as well as the
respondehts. In O.A. 691/1999 filed by some of the Assistant Station
Masters on the same issue t‘ni‘s Tribunal has given the finding that
the seniority is to bé fixed in‘terrl“ns of Para 312. of IREM Vol 1 only
and based on the same reasoning , the appiicant»s"i:ases are !iable
to be disrissed. The applicants have not challenged this provision in
the rules and they .have al»so not impleaded éH'the seniors of the
applicants. Thus this ‘C}.A'.’ is wi‘thm,xt ‘impteading all the seniors

deserves o be dismissed for non-joinder of the parties.
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4 The 8th respoﬁdem'hass filed a rep%yéon behalf of respondents

5,6,7,9 10 12 and 14 to 23 as authorised by them. They have agreed |
with the averments of the official respondents and stated that the -

applicants who have joined with bottem seniority on request transfer

in Aprit, 2000 have no right to claim seniority over those respondents.

- The apphcants have no mde;eaam!e right to have posting at a place

of tnesr choice on request. . it is for the *Raxlway Administration t»o»

aocede'to the demand of an employee for transfer from one division

to another depending on the administrative exigencies and public
interest.  Similar request has already been rejected by the Tribun‘al

in O A. 1046798 filed bv Dteqei*ﬁ\ssmams who had chai!enged the '

| postmg of the par‘ny respondents in mvandrum DMSion (Annexuue

RE).

8  The official respondems have filed certain add:tso nai dcouments o

to sunoeu their averm nts vx7 the Rauwav Boaros orders Annexure

R~2fand R-3 and the Qruers of thsfs mbunai;m O.A. 691/99. |

O.A. 22512004

9 The app I"*ante nurrberzng 11 in this O.A. are Diesel

Assistants transferred from Paiakkad Division of Southern Division.

Théy were initially appointed in the Palakkad Division through

Réitwafy Recruitment Board, Trivandrum, They joined their post on

21.8.1989, 1121992, 17.71989, 21.8.1969, 21.8.1889, 21.8.1889,

10.1.1990, 21.8.1989, 21.8.1989, 10.1.1990, and 21.8.1989

2t

-t
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respectively. They were transferred to Trivandrum Division as per

Annexure A-1 order dated 27.10.1998 but they were relieved only in
February/March/April, »’1999. The 3rd appivicant was relieved on
24.2.1999, the 2 appﬁcant on 24.4.1999 and the other applicants in
the last week of Marﬁh, 1999, Al the applicants joined the
Trivandrum division on the next day of their relief from the Palakkad
Division. In the impugned seniority list date:d 9.*&1.2001 (Annexure
AZ) the applicants were at Sl. Nos. 172, 177, 164, 170, 173, 168,
175, 169, 174, 167 and 166 respectively. The respondents 2 to 17
and 19 to 23 were appointed in the Trivandrum Division through the
Rai%way Recruitment Board, ’ch\ey joined the Trivandrum Division
aﬁer the issue of Annexure A-1 order. They are placed at SI. No.

133 to 142, 144, 146 to 148, 151 and 157 of the seniority Hs‘t

respectively. The applicants contended that as respondents 5 to 17,

19 10 23 were appointed after Annexure A-1 order "transferrmg them

2

they have to be placed below the applicants in the seniority list in

o5

view of Annexure A-3 circular No. 184/1985 according to which

those who apply for inter divisional transfer are to be appointed in

preference to absorption of Casual Labourers /Open market g

recruitment. The respondents 24 to 29 were transferred to

Trivandrum Division in February, 1999 whereas the applicants were

transferred in October, 1998 but they jcined earlier as they were

e e e a

relieved earlier and their earlier joining in the Trivandrum Division E
, . . : , ' i
should not confer them seniority over the applicants as their delay in g
1

joining Trivandrum Division was not due to their fault. They had also




fled O.A 363/2003 bsfore this Tribunaﬁ challenging the same

seniority list which was disposed of by Annexure A-6 order directing

cons zdeza‘uon of their representation and the respondents have now

disposed of these 'repregezﬁ‘tations by Annexure A-7 order. They
have contended that Annexure A-7 order has been issued without
appreciating the case of the applicants and as such it is arbitrary,

unjust and iiegal.

- Q.A42312004

10 All the 7 apphcani in this O.A are working as Diesel

Assutants and we;e transferrea from M adra¢ Di\/l sion to TriVandfum

DiViSth They were orxgma:!y recruited by the Railway Rec‘ uitment .

‘ BOard in 1990, Tney submcttea their ap picat‘ons for !mer—dwisuonal
»’trans_z-'e’er to qn\/dndrum D sion on 83 1996 bt,t on thaL aate the

respondentg did not regsm i' their reouest ;he\/ aoproaohed 'thas |

Fnbu ;ai through OA 440:’97 whi&h wés disposéd of- with, the

direction to the responden*’cs to register their requests. Finally the
requests were materialised by order dated 29.11.1999 (Annexure

VAG‘}; “The particulars of the applicants, dates of registration for

transfer and dates of joining are given below:

| Name of 1pphcant 3 ‘} Date of Registration | Date of joining at
1 No. . - i Trivandrum
] M. Anil Kumar . ogiox9s  117.42000
2 TR Geovarghese . loseses 1174000
3 K. Muhammed Kunju O&’OB]% _ 17.4.2000
4 1'V.Mohanan o 108-03/96 117.4.2000
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o Name of applicant 1 Date of Registration - Date of joining at

| SENo. . l‘ ."lmfam:h'um

5 P.N.Prakash |08/03/96 17.4.2000

6 Biju$. Paul |08/03/96 17.4.2000

7 |K Ramesh | 08/03'96 17.4.2000

11 In ﬂwe impugnéd sémority list Annexure A-2 the applicants are
placed at S Nos. 202, 203, 204, 205, 211, 206 and 207,
respe;ctive!y. The respondents are at Sl Nos. 19\5, 131, 132, 133,
134, 135, 136, 137, 138, 139, 140, 141, 142 144, 146, 147, 148,
150, 151, 153, 154, 156, 157, 176, 200 & 201 respectively.
Whereas the respondents 5 to 29 are persons appointed either on

inter-divisional transfer or by direct recruitment, some are transferred

on mutual basis. But for the arbitrary delay in relieving them at the

levei of the respondents the applicants could have joined the

Trivandrum Division prior to 8.4.1999 in which case they would have

‘ranked senior to the resnondents. Therefore, the arbitrary fixation of

their seniority by the respondents in the light of Annexure A<3 order
is denial of right of the applicants due to negligence and deliberate
inaction of the respondents. The following are the reliefs sought in

the O.A.

(a) Call for the records leading to the issue of Annexure A-10

series and duasn tnem

(b) Declare that the applicants are entitied to be piaced above
the respondents 5 to 29 in Annexure A8 with all consequential
benefits emanating therefrom and direct the respondents to

place the applicants above the respondents 5 to 28 and direct
further to grant all the consequential benefits.
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©  Award costs of and incidental to this Application.

(d) Pass such other orders or direction as deenﬁed juét_, fit -

and necessary in the facts and circumstances of the case.

12 Separate reply has been filed by the respondents 1- 4 and by |
the 12" respondent on behalf of_respohdents 81to 15, & 17 to 23 as

authorised by them. They havé produced ¢dpies of the office orders

at Annexure R-12 series in which the respondents were absorbed

as Diesel Assistants ’.énd_' submitted that posting of these respondents . .

was challenged by few Diesel Assistants inciuding the 5" applioéht in

O.A. 1046/98 and the Tribuna‘l had refused to interfere with the issUe,'

~

13 The official respo-nden‘cs hé\re contended that the séniority 6‘:‘ k
the employees who came on mter~dwt$lonai transfer has striodv been e
ass;gned in terms of Para 312 of the IREM Vol [ and in terms of t‘we'

letter dated 19.9.95. - The applicants have not oroduoed anv rules or
orders for disputmg the statement in the impugned orders rejecting -

their representations.- They have also not impleaded several of their

seniors fang be‘cween the semor‘v 1; ts and Lhey have no loous

sLand to ma}’e averments in the case of mutual transfers of the

respondents 21, 24, 25 & 27. The applicants have not produced any '

documents to substantiate their contentions. They have also not . |

challenged the deia:y'in relieving the applicants at that time nor
impleaded the -authorities in the Madras Division. The respondents

have also relied on the judgment of this Tribunal in O.A.691/99 and

the judgment of the Apex Court in Swapan Kumar Pa! and Crs Vs.
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g:,‘gaj]j‘i_thﬁ{m}jj}gj;gﬂ@"r(.i'abor’t\/ and Ors ( 2(’301). 2 SCC 581) The Railway
Board Circular No. 164/ 95 has heen upheld in the above judgment
W‘mem u has been clarified that the seniority of an employee on
request. transfer to another seniority unit should be assigned from
}the‘\date_ _lc;f‘joi'nmg the néw unit. _The'a‘pp%ic’tants have no case and

the O.As are liable to be dismissed.

14 VVe have heard S%';.r‘iv T.C. Govinda Swémy"che learned counsel
for the applicants in O A. Nos. 84/2004 & 23/2004, and Shii T.A.
Rajan for the applicants in O.A. 225/2004. The learned counsel for
the applicants submitted that the normal rule of seniority cannot be
made applicable in these cases when the Tribunal itself in its order
dated 13.7.1992 had drawn up 2 mutually agreed scheme a_ccordihg
to which certain priorities were drawn up f-.:)r’tra.nsfer and absorption
of Diesel Assistants and the applicants in O.A. 64/2004 had been
transfefred as per the directions Qf this Tribunal in O.A. 1413/96. It
was aiso aliegeé that while inter-divisional transfers are implemented
some administrative delay had occurred in relief of the employvees
from the division by which undue advantage has been conferred in
some cases

15

A,

The Senior Counsel Smt. Surnathi Dandapani appeared for the
respondents - Rallways in OA Nos. 225/2004 and 423/2004 and Smt.
P K. Nandini for respondent Railways in O.A. 64/2004 and Shri. P.

Ramakrishnan appeared for Respondents 8to 15 & 17 to 23 in O.A.
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| 423/2_004, Respondents 4'tQ 11, 13 to 20 and 22 & 23 ih_O.A.’

225/2004 and for Respondents 5 to12 and 14 to 23 in O.A.

164/2004. They have contended that there v«}as no indefeasible right |

for employees to get inter-divisional t"ransfersf and that the judgment |

relied on by the applicants have been rendered per incuriam and the
judgment in O.A. 691/99 and the deciéién therein has been
| conﬁrmed by the Hon'ble H:gn Cour‘t of Kerala by the judgments in

“OP NO. 1637912002, 16898/?002 and 17451 of 2002

16 The cuestions that arise T’Of c:onsideratﬁn in these OAs is what
B -iS ’che prmczp!e for determmation of senlonty of emp{oyees ‘who were
'. Lransferred on inter- dwuswnal bast; on requesa and Whether tﬁe rules
'presently in force in.the Razlways for' determination of such seniority
are equitable :and When t;hey: Ziconfér.éhy;undl.ie ‘a:.dvantagé' to 'a

section of employees vis-a-vis others.

17 \Ne shali ﬁrsL examine Lhe rule ooomon The ear{ier‘order's‘_

avaﬂabie on the subject «s Rafiway Board ‘euer No 16/86 dated .

21 1. 1986 ThlS supu!ates that the:

“Board desire to oomL out that in cases vvhere a Raﬂway
servant is transferred from one Railway to another at his own

reguest the transferred railway servant should be placed below

all_existing confirmed as well- as officiating and fsmporary

railway servants in the relevant grade m the promotion group In

the new establishment. irrespective of dm e of confi rmation
of length of o‘ﬂc.aung or iemporary service.’

18 The next Raiiwa‘y Board Circular No. 95/95 dated 19.9.1965
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which has been reiied on by the respondents in the reply statement

reads as follows:

“It has been reported that - different procedures are
adopted by divisions/worksnops in fixing up the seniority of staff
on Inter-Railway/Inter-Divisional transfer. ' |

The matter was referred to Railway Board. It has been
clarified by the Board that senjority on reguest transfer from
one seniority unit to ancther seniority unit should be assigned
with reference to the date the employee physically joins the
new unif.

Past cases done. in different manner are not to be dealt
with as per the clarification now made available. That is
henceforth uniformly the date of physically. joining only will
decide the seniority. In the past if in any case seniority has
been assigned notionally, it should be made uniformiy in all
cases and it is not to be reopenad on this ciarification
enforceable uniformly in all future cases.”

19 The Railway Roard's orders No. RB 16/86 dated 21.1.1986 has
been incorperated in para 312 of the Indian Rrailway Establishment
Manual Vol. I. Instructions in this para are being followed uniformiy
in all cases for determination of senjority in inter-divisional transfers.

20 The Railways have also prescribed the application format for

~inter raitwayfinter-divisional transfer, in which it has stipulated certain

terms and conditions and the ermpioyees are required to give their

willingness to these conditions. The conditions 3 and 8 thereof

prescribe a declaration that the applicants are willing to carry out the

transfer from one Railway unit to another on the terms and conditions
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stipulated by the Ra;lway

21 There has been also a 1 th hisiory df litigation. on ‘this issue in
various courts. According to the piléédings‘:s in these OAs, as far és
the Diesel Ass'istantsare conéémed,ithé;Iit§ca,‘cioh started with the
dieselisation of railway uaoks m Tnvandrum and Palighat duvus:ons
and thereby ’che staff workmg in the Steam Loco Tracks beoommgv
surplus. w’iany SuCh staff \n/ere zdenufted as Steam Sumlus and re-
deployed/appointed in other works, mose who were left behind
were sent for Diesel COF‘!VG;’SIO!’] trammg /~\t this juncture the earlier

staLf re- deployed moved thrs Tnbunal in C. A 631/81.  While matters

stood thus, the Railway went for direct repruitment in Palghat and
TrivandrUm Divisions. A merit list was prepared and divided into

two pane!sa for Trivandrum and Paloha‘r D:vasions Q A 1735/91 was

fited by d*ose Groups who were aganeved by the fact Lhat a Common
ment hst was not foHoweo Yea anomer th:rd ca‘cegory of apphcants
who were feguiar Dlese! Assmants of Palohat DIViSIOﬂ who

reouested ‘for transfer to T; zvandrum dV(StOﬂ were not cnven Dnontv

'oeoause of dsrea reoruument : approached this Tribunai in O.A.

461/91

O.A. 461/1991

22  The applicants herein were Diesel Assistants of Southern
Railway Erode seeking transfer to Trivandrum Division against the
existihg and future vacancies in preference to all other recruitment,

with benefit of seniority, Reliance was placed on a letter dated
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17.12.1985 of the Chief Personnel Of‘ﬁoer? Southern Rai}wa‘y that
those who appﬁed for inter-divisiona! transfer have preference over
direct recruitment. The applicants felt aggrieved by :.Empioyment
News notification Dy thé Railway Recruitment Board for filling the
vacancies by direct recruitment when their registration for transfer to

Trivandrum Division was pending from 1990. The applicants have

also relied on the earlier decisions of the Tribunal in Q.A. Nos,

142/91 and 633/91. The OA was disposed of direc:tmg that the

transfer of the applicants should be done pari passu with the direct
recruits and the direct recruits should be inducted to the Trivandrum

division only after the Diesel Assistants who had ibeen registéred on

“or before 3.3.1990,' have been exhausted.

23 The Railway authorities expressed their  difficulties  in

implementing the various orders of this Tribunal and filed several
review applications viz. RA 21/92 RA 48/92, etc. and in order to

resolve the difficuities expreéééd by the Railway author'ities,kthese

Applications and other similar O/i\».é‘ were disposed off by a common
order. A draft scheme was prepared by mutual agreement between
the learned counsel repr_esenting the rival part}'es and the Review
Applications and others were disposed of under general consensus
on the lines of the éforesaid scheme. As seen from the details of the
scheme  incorporated 'under tne above orders of the Tribunal,
priorities have been given to the differen.t. categories incfuding the

applicants.  The first priority was given to Steam Surplus staff of
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Palghat and Trivandrum Divisions and it was directed to send them

for Diesel Conversion training. The second‘priority was for Diesel
Assistants of | 'Paigaht"' Division registered and transferred to
Trivandrum Division upto 3‘3,"«9»90 to be absorbed in a p‘nased'
“manner after the first priority is exhavuvstedA »The third priority was fbr-
the direct recruits by the Raii-way.Reo'r;t,litment.B‘oard. Their_'
absorption would be considered as angj wheﬁ vacancies arise under
category-l & Il and they lhave to be absorbed in the strict order of
combined seniority list. The relevant portion of the order is extracted
undén

““cneme of Pnontnes of ab omtmn as Diesel Assastams in
Paighat and T rwaﬁﬁmm Dwssm%

b Steam surplus steif of Palghat Division and Tnvandrum
Division in whose favour final orders have been passed by this
Hon'ble Tribunal and . others team surplus staff whether
redeployed or otherwise and whose appiicaﬁbnc are pending
before this Hon'ble Tribunal and the remaining steam surplus
staff who satisfy the conditions prescribed by the Railway
Board in their circular letter dated 15.3,1990 and who have not
‘approached the Hon'ble Tribunal will be sent for diesel
conversion training course, in a phased manner from the next
course onwards in the order of their seniority for eventiul
absorption as Diesel Assistants in the order of their inter-se
seniotity. The steam surpius staff who have not approached
this Hon'ble Tribunal will have to express their option. for being
sent for such training within a period of four weeks from the
date of the Administration call for their option which will not be
later than 31.7.19382. Sub}eotf to the final orders already passed
by this Tribunal -so- “the- requirement of fulfiling the
conditions prescrto9d oy ’me Railway Board in their circular
letter dated 15.390 for purposes of being sent for diesel
conversion training is applicable to those steam surplus staff
who have not yet been sent for training or who have not
obtained any final crder from this Hon'ble tribunal. ’ ‘

' The Diesei -/~'ssistarjts of Paighat Division who have
registered for transfer to Triv anc:um division upto 3.3.80 will
be appointed in Trivandrum Div sion in:pursuance of the orders




D I A A el A A e Rt ¥ AR ALY

B Al e T Y T RS
" L
g@.,%; o TN ;
A

K

226-

of the Hon'ble Tribunal in O.A. 461/91as and when vacancies
aris_e in & phased manner after priority Iis exhausted.

I The candidates recommended by -the Railway
-Recruitment  Board, - Trivandrum in pursuance of the
- Employment Notice NO. 1/90 published on 3.3.90 will be sent

for training after training in priority 1 is exhausted in Palghat
Division and Priority | and II are exhausted in Trivandrum
Division strictly in' the order of their- merit position in the
combined list and their absorption as ‘Diesel Assistants will be
considered strictly in their merit order as and when vacancies
~arise after-exhausting the priorities and against vacancies in

- Trivandrum Division and Priority | in Palghat Division even _
though some of the candidates in the lower order of merit have
already completed training and awaiting apsorption. Those
directly recruited candidates who have already completed
training will be discharged and their cases will be considered in
their turn subject to availability of the vacancies. '

V. In view of the lesser number of vacancies as Diesel

Assistants being available due fo large number of steam

surplus staff in Palghat and Trivandrum divisions and without
treating it as forming a precedent, the candidates
recommended by the Railway Recruitment Board, Trivandrum,

in pursuance to Employment Notice No.1/90 will be considered

for training. and absorption against vacancies of
Diesel/Electrical Assistants in any other Division as the

Administration may deem fit as a onetime measure for filling

up the vacancies as on 1.7.52 in the strict order of the

combined merit list subject to the the candidate giving his

consent for such appointment in any other Division after

successful completion of the training. Those who are thus

appointed in any other Division will have no right to claim to go

to Trivandrum/Paighat Divisions except by following the normal

procedure for inter-divisional transfer.”

O.A. 1300/1987

24 The applicants were Assistant Station Masters from
Trichirappaily Division transferred on request to Trivandrum Division
in 1988. They were aggrieved by the seniority given to them below
the ,respbndents who were transferred from .Maduréi Division but

have joined earlier. The application was disrﬁissed by this Tribunal
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holding that inter divisional transfer thougﬁ permissibie do not cofer
- aright on the railway servant to enforce a legal right.

O.A @46:’ 98

25 The aopucation was fited for a declaration that they are entltled |

to be considered for appcintment by tr aﬁSl@i’ ’co Trlvandrum division

as Diesel ASsistantS/As$istant Drivers n p,reference to direct
: rec:rurtz—s/Open ’\/iarket candeda‘tes who were undetcomg tramma for

appointment. Tne Tﬁbuna} hesd as folzows

Ao moucﬁ mter divisional transfer is permitted and is to.‘-'-

be given preference on open market candidates the provision
in that regard does not cloth the employee with an indefeasible

right for transfer to a division of his choice which could been

forced through an application in that behalf. The paramount

. consideration is the exigency of service. if for any reason it is
not administratively feasible to accede to the request of an
employee working in the division for transfer to another division,
the Tribunal would not interfere and issue a direction ”

.........

0.A.681/1999

26  The applicants were Station Masters Grad_e—Hii who came on

inter-divisional transfer to Trivandrum Division from Trichirappally

| D%Vis’ionv, ‘Southern Railway. They relied on the earlier decisions of -

this Tribunal in O.A. 956/90 and 160/81 wherein the Tribuna!l directed
that the applicants should be transferred with benefit of seniority
granted to some priva’ie respondents in the OAs. . In these‘OAs it had

been held that if the request for transfer of a person has been

accepted on an earlier date than that of another, and for any

administrative reasons the former was not relieved but in the

meanwhile the latter was already relieved and joined there, then in

such cases the respective dates on which the transfers were allowed
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and accepted should govern the question of fixing of their inter-se

seniority. Relving on the Apex Court's judgment in Swapan Kumar

Pal and Ors Vs. S, Chakraborty and Ors., the Tribunal in O.A 691/99

came to the conclusion that it is difficult to hold that the respective
dates on which the transfers were allowed and accepted should

govern the ’question of fixing their inter-se seniority and therefore

declared that the judgment in the OA Nos. 956/90 and 160/91 is per

- incuriam and declared that the seniority .is to be governed by the.

orovisions of Para 312 of IREM Vol. 1 only. This order was taken in
Appeal before the Hon'ble High Court in OP Nos. 16379/2002,

16898/2002 and 17451/2002 The Hon'ble High Court considered

the observation of the Tribunal that the earlier orders were declared

to be pet incuriam but concluded that the challenge to the same
‘could not be accepted as the petitioners were not successful in

producing necessary records and for non-joinder of necessary

parties. Conseauently _ihe ‘H‘on‘bie High Court observed “that
necessarily the \fie\e‘Q taken by the Tribuﬁai Can'on!y be sustained.
Consequently this judgment shall S{and followed in other original
petitions as well”, These Writ Petitions wére dismissed. |

27 We have examined the prayers of ‘tﬁe applicants herein against
this baokgrbund of the rules and instructions and the history of
litigation as narrated above. The applicants in O.A. Nos. 64/2004

and 423/2004 are inter-divisiona!l transferees from Madras Division

and they challenge the higher seniority given to the respondents who
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are direct recruits in | the Trivandrum Division. Most of the
respondents are common in hoth the OAs but R-5, 6,7 and 28 in
O.A. 44u/04 are mter div: sional transfereés. The applicants in
O.A.225/2004 are inter-divisionai transferees from Palghat Division.

They chalienge the seniority of the respondents who were transferred

along with them on inter-divisional transfer basis from the same
division in addition to the respondents who have been commonly

.impleaded in the other OAs who are direct recruits.

28 Notwithstanding the different categories to which the

imp!eade’d res pondeﬁts belong in ali tﬁe three OAS the main

: quest:on to be deozded is what snoul"‘ be the prmc:nie to be Toﬂowed |
for determination of seniority 'of inter-divisional transferees vis-a-vis

“those who are in the transfered cadre irrespective of whether they

are direct recruits or mutual transferees or transferees from other

'divisions. A readlna of the ins tructro"zs/ruieo contained in the IREM

Vol.l would show tha‘c there is no ambiguity‘ in thevprinci'pievtb :be .

fpowed in all éuch cases as {ﬁe rules régardihg reguiated seniority
are contained in Chapter-lll of the IREM \/51‘ I which have been in
foroé. for quite some time and have ‘rlwot been subjeot‘ed to ‘fre‘quent
changes. Para 302 to 308 of thé IREM Vol. | deal \rvi’t'h"t_hel‘.éehiofi'ty

of direct recruits. Para 309 deals with seniority on promotion; Para

: o1O deals with semoraty on mutuai exchanqe para 311 with semorl
cm transfer in the interests of admm's(mtaa and para 312 dea!s with

‘seniority on transfer on request, Here we are concerned with
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provisions of Para 310 and 312 which are extracted below:

310: MUTUAL EXCHANGE:-= Railway servants transferred on
mutual exchange from one cadre of a division, office or railway
to the corresponding cadre in another division, office or railway
shall their seniority on the basis of the date of promotion to the
grade or take the seniocrity of the railway servanis with whom
they have exchanged, whichever of the two may be lower.

XX X X ox X .oxXxooX oXx X

"312:- TRANSFER ON REQUEST:- The seniority of
railway servanis transferred at their own request from one
railway to another should be allotted below that of the existing
confirmed, tempcrary and officiating railway servants in the
relevant grade in the promotion group in the new establishment
irrespective of the date of confirmation or length of officiating or
ternporary service of the transferred railway servants.

Note:- (i) This applies also to cases of transfer on recuest
from one cadrefdivision to another cadre/division on the same
railway (Rly. Bd. No. E(NG) 1-85 SR 6/140f21.1.1986)

(il The expression ‘relevant grade” applies 1o grade
where there is an element of direct recruitment. Transfers on
request from Railway employees working in such grades may
be accepted in such grades, No such transfers should be
allowed in the intermediates grades in which all the posts are
filed entirely by promotion of staff from the lower grade(s)and
there is no element of direct recruitment.(No. E{(NG)1-69 SR
6/15 dated 24.6.1869)ACS-14

29 A reading of these Rules will make it very clear that in the case
of mutual transfers the seniority would be fixed on the basis of the
date of promotion to the grade or the seniority of the railway servant

with whom the exchange has tzken place whichever is lower., Inthe

case of transfer on request the seniority will be allotted below that of

the existing confirmed temporary and cfficiating railway servanis in

the prorotion group in the new establishment irrespective of date of
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Voonﬂrmatlon or !ength of o‘frola‘cmg or temporary servrce of the B

.transferred ratlway servant can take semonty onty from the date of . |

|

joining the new estabhshment and he will be placed below all those j

l

Who at that point of time have Jomed and are servmg an that;v,:

establishment/unit. The source from WhICh they have come whether

they are temporary or ofﬂoiatmg or direct recrurt etc. "are trrele\/ant “

t

position has been conﬂrmed by the Raiiways again by oircuiar No. Lo
A96/95 wherein it has been specifically stated that- semonty on request o
Atransfer to another senronty umts shall be aSSIgned on the date When .

he physroally 10|n5the unit. There is thus no ambloulty m regard to

transferred employee. The rationale of this pohcy has evolv_e_d f_rom R

the provision in the Rule 226 of the IREM that _rai!Way_ e_rnp_toyees

have no right for a transfer. A considera’tion of the request for

transfer is only in the nature of a oonoession and vwhe_n suoh a

concession is sought the party concerned has also a correSponding'. o
ob!igation to observe certain conditions Whioh are attaohed to' such -
oonsideration and the main conditionality in suoh cases being loss of .

seniority. This is intended to protect the rights of the individuals who'

are already working in the said unit and for the same reasons it has
been further laid down that such conditional request transfers wouid

be allowed only against the quota for direct recruits and not against

prometional guota which will be adversely affecting the employees

who are serving in the unit and aspiring for promotion. It is on this

:transferred employee In other words thts would mean that the;' o R

- for determmatlon of the seniority of the transferred employee Thlsr."_‘;ﬁ‘f_":‘.‘ i
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salut‘aq;y principle that the request for transfers from one unit to
énother .is being oonsideréd not Ohly in the Railways but in all
adminiétfa’cive organisations. Hence as far as the rule position is
concerned the a.pplicants cannot have any gkieVance.
‘ awnd .

SQ From the point of view of legality also[the ratio of the decisions
in the earﬁer .OAS referred to above, the position is not different.
This Tribunal has been consistently holding the view that those who
come on inter-divisional transfer can have the seniority only from
the date of joining ‘the new unit and thaf such persons have no

indefeasible right for a transfer to a division of his choice which could

‘be enforced through legal procéss. We have already extracted the

de@:ision in O.A.1046/98 and we reiterate the same. In fact the
réspohden’ié in tha‘t‘ Q.A, éré included in the arréy of respondents
herein. The only differing judgment was that in O.A. 361/89. The
applicants refied on this.judgment‘ and that in O.A. 461./91 and
argued that a request}transferee sh'outd bé given. from the date of
regular appointmeht to ‘ché grade. In O.A. 461/91 the applicants

approached this Tribunal aggrieved by the issue of employment

notice which was issued by the Railways during the pendency of

registration of transfer to Trivandrum Division and this Tribunal
directed that a direct recruit should be inducted to the Trivandrum

Division only after the Diesel Assistants who had registered for

transfer to Trivandrum Division on or before 3.3.1990 are fully

" appointed. This was only a limited direction in the context of the
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: trénsfér immediately beiow the 14 persons WhO had- reQistered ‘cheir_

33.

&

‘employment notice issued and a!so» the asppiciants ére not falling"f_zl

within that cut off date for registration.

31 In the present case the applicants jhave never raised any
objection when direct recruitment was proposed to be made and

notice ‘was issued through Emoioyment NOuatcauon Tnev had filed

O. A 1413/96 for a direction to regzster tnen’ narme for inter-divisional

name by order of this Tr;bunal in the OA The aophcams got then‘

Zname r@gisterea Wef 3.2. *99/ No embargo Was issued by the "
" Tribunal on ororeedmo with the empioyment notlce pubhshed on'm"ﬂ

26.9.1996 and the direct recruits came to be appointed thereafter in

1998. By virtue of their regisfration enabling consideration:_of‘ their
request transfers the applicants, cahnot' e,hforce any figh‘;v to be; o

considered for transfer in supersession of all other modes of

recruitment and exigencies of service. As already stated this

concession has to be granted at the discretion of the administrative

au‘thérities keeoma pubhc interest in { viéw. | JThe: Rail.wav.
Administration COﬂSIderPO that the apphcants could not be reneved
on account of exigencies of service in the unit in whioh they were
vvorking. They cannot bel faulted for the samé.} The applicants'

submissions that had they jcined the Trivandrum Division on a date

~ sarlier to the date of joining of the direct recruits they WQutd have

become senior etc. are only imaginary. = The conditions of transfer

were known to them and provided in the instructions in force and
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with full knowledge of these rules the apolicants have registered their

names for transfer.

32 Yet another order of the Tribunal pointed out by the applicants

is that in RA 21/92 in O.A 1735/91and the applicants have

contended that there is a binding direction in the order of the Tribunal

to transfer the employees to Trivandrum Division which is actually

R R

incorrect. This Tribunal evolved a scheme for absorption of the

employees in the Trivandrum Division as a one time measure taking

D ey

note of the fact that.there are less vacancies in the Trivandrum

I e L o g e A AN oo S e Y

Division due to avai%ability of mdre Diesel Surplus Empioyees. The |
Tribunal directed the respondents to appoint the applicants in any ‘
other Divisions' subject to their consent. This Tribunal while 1
prescribing thé broad outlines of the scheme, specifically directed as |

| under:.

“IV In view of the lesser number of vacancies as Diesel
Assistants being available due to large number of steam
surplus staff in Palghat and Trivandrum Divisions and without
treating it as as forming a precedent, the candidates
recommended by the Railway Recruitment Board, Trivandrum,
inpursuance to employment NoticeNo.1/90 will be considered
for training and absorption against vacancies  of i
Diesel/Electrical Assistants in any other Divisions as the |
, Administration may deem fit as a onetime measure for filling up
£ the vacancies as on 1.7.1882 in the strict order of the
i combined merit list subject to the candidate giving his consent
for -such appointment in any other division gfter successful
completion of the training. These who are thus appointed in any
other Division will have no right to claim to go to - 4
Trivandrum/Palghat Divisions except by following the normal
procedure for inter-divisional transfer.”

AL

PR e s 1
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33  Therefore, the apphcants have to be considered only by
followmg the normal procedure for inter- dxvrszonai transfer and it was

made very clear in the beginning itself that they do not have any

such right or preferential claim.

34  As far as the directions s in O.A. 160/91 are concerned, it has

already been stated above that these directions were held to be per

incuriam in the decision in O.A. 631/99 which was confirmed by the

R R ol L YT

¥

Hon'ble High Court of Kerala. Though these orders were in respect

of the category of Assistant Station Masters, the principle of seniorityv_.

is applicable to all ca’tegdr%es. Hence the orders of the Tribunal in

O.A. 691/99 attained finality and the decision in the said OA being

that “when the question of seniority is gdverhed by provisions of

Para 312 of IREM Vo. | the seniority is to be fixed in terms of Para

decision. Applying this principle to the applicants case in O.A.

64/2004 the applicants have joined the Trivandrum Division on

342 of IREM Vol 1" We are in ful agreement with the above

25.6.99, 28.6.99, 1.7.99, 11.2.99, 16.6.99, 18.6.99, 24.6.99 and

7.7.1999 respective!y and they were granted seniority from the date .

of joining as per Para 312 of IREM Vol.i. it is legally correct. The

respondents 5 to 19 were appointed against quota meant for

SCIST/OBC to the posts of Diesel Assistants w.e.f. 8.12.1998 after =

completion of the prescribed training course and their seniority has

~ been fixed from the date of declaration of results. The respondent

No. 20 failed in the first attempt and he was sent for training again

A o e e S
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and was absorbed on 16.11.1999.  The applicants therefore cannot
get seﬁiorﬁy above the-ée respondents. As reg.a.rds respondents 21
to 23 they have joined Trivandrum Division on mutual transfer and
their seniority is governed by the provisions of Paf’a 310 of the IREM
Vol.| according to which théy will take the seniority of the z;aiiway
servants ‘Mth whom they have exchanged or on the basis of their
date of promotion Whichevér |s lower. The apﬁ;‘lican’ts cannot have a

grievance over these respondents.

35  In respect of the applicants in O.A. 423/04 the same principle
will apply to them as far as determination of seniority from the date of

joining. In this O.A the respondeﬁts 21,24, 25 & 27 are those who

“have come on mutual transfer and the remaining are direct recruits

and the same contentions as in the earlier OA has been taken in this

case also based on the same precedents in arriving at the decision.

~The provisions of Para 310 governs seniority in respect of mutual

transfers. It is difficult to hold that respective dates on which the

transfers were allowed should govern the seniority of the employees

on mutual transfers.

36 As regards OA 2252004 in addition to impleading the direct

recruits the applicants have aiso impleaded some of the transferees

wno were transferred along with them from the Palghat Division in

ine same order dated 1.6.1998 in Annexure A-1,  For sxample

respondent No. 21 and some who have been transferred

oy O e SR S RS
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éubsequentiy from Madras Division by ordér dated 9.2.1999. ’The
applicants have contended thah the delay in relieving the aophcants
was due to administrative reasons and that the case of the applicants
was not properly cohsidefed for deterrninihg the seniority as their
z;epresenizafions weré rejectéd summariiy. ~ According to them the
senio%ity of the applicants has to be determined on the basis'of the.
order indicated in Anhexure A—1I. To buttress this argument they
“have prodﬁced an order of this Tribunal in O.A. 899/2004 wherein the
vquestio_n of inter-se seniority of persons ‘cra!nsferredffrom the same
division was considered and iiv\fvas held that the practice being
followed was that the s-ehibrity of the transferred di‘\/i‘fsivo'h‘ in such
cva;ses Was baséd on the sen?éri'ty positiovn' in the previéué division
notwi’ﬁhstanding the date of relief. .T"ne O.A. .Was‘aﬂd\/ved on the
| grou_nd. that 't‘he practice being fo“dwed in various DiviSiohs protecting
rv‘:vhe relative seniofi’ty in the Parent Division would prévaii when there |
is no rule. It was theréfo:ré deciéredﬁthat the seniority accorded “io'tt'.\.e
applicant in thét OA was not in cvonform‘i{y with the ’pracvticé.' V\/e‘c‘an
agree Wlth this decision to the extent that it can be fo!lowed in cases
where transfers are e‘fected ;romihfr; division to anoLher by Lhe'
same order, but the personq are re!ieved on d;.férent daues,and not
t.n accordance with the senior ;ty indicated in the order Frém the

facts in the »wvxx O.A. 223/04 it can be seen that the apoucants are

placed at Sl Nos 55 fo 8 69 10 72, 74 10 78. The resoondent No.
21 is placed at SI. No. 81, Even if it is considered that the',priﬁcipie

enunciated in the above OA 899/04 s to be followed, it is only the

U b g b s o] e
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~applicants No. 2, 7 and 10 who would be in seniority above the =
~respondent No. 21. . As regards inter se seniority Qf.’cfatwsfereesv- |

from other Divisions to Trivandrum Division even if they had been

inciuded in the Conjmoh order, it is difficult to accept this principle as

._.vadmméstrati\'/e exigencies in each division vﬁi% be different for relieving
the ,empioyee.s on-diﬁerent dates acoording to the needs of the
vrespsdive division: - We cannot égree »?When the emp{éyees are
tféhsférred' on req'{iest ba'sis,'their sehior}{’y in the parent - daVlSlOﬂS
dedv, be maiﬂtaihéd in the transferred di;fis%on irrespectivé of the

dates of reilef. T‘nis principle can‘be apmicabie for determination.of

~

‘che‘.‘in er-se semorrty of a Groqo of emwioyee rah»s'sfer:redv f,r'c.)r*n‘thve
'vsarf‘wé‘ division. | v\/hen parsons are tranoferred from cufferent
divisions partiéulariy When divisiona! 5' transfers “have been.-
decerﬁ:raiisedi e date of jOng as aireddy heid in terms of Para L
81/ of Lhe iRct\’i dener nes the semon’cy ThlS wouicx be aiao ;n_.'.
alignment wi't'n the ‘princip.ie ofse_niori"i:' appiicabie 1o diregt'reé;rUits _  11“'
enshrined in Paras 302-305 of the IREM. iSen'zority of a direct re'cru'st
is »'de‘termined by ‘the date of ,join%ng m the post subject to
maintenance of ihter—se séhédrity in the order of-merit \!\/hen a'
~candidate is not able tlolljo’in» duty within a responsib%é time, according :

to Para 305 he can be ptaced below ali the candidates in the same

order of appointmem or es/erw below ogxndidates seiec‘ted at

subse@uem examinations. 7"19;::’50 & ihe principle of dmcrmmatlon oy

cﬂate_ of joini ng on transfer on \@C*uos%‘«* IS qwe zustmcrd and ecuﬁable

W e Y
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37 ih the'iight of the abbyevdiscussions) settled Ivegai”positio'n, and
foi!oWing our decisions in O.A. 681/99, O;As 64/2004 and 423/2004
are dismissed, O.A. 225i2004 iS disposed of with the direotion‘.:to’
the respondents for ob‘servihg the intef»se.seniori‘ty among ~the
empioyees of the same dfvision transferred by a common order. The
‘r‘espondents shall examine w'hether ‘t'nere_ lS ény change required in
the seniority applying the above principle ahd if so they shall revise
the 'seniori‘cy to that extent after following due ;o%_oc»eduré of gi»ving
not%ce; etc. to the affected parties. No costs. |

Dated 1004020079

GEORGE PARACKEN - SATRTNAIR

JUDICIAL MEMBER = VICE CHAIRMAN
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