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o ' DATE OF DECISION__S1+7-1990 |
B Kasthuri Bai Amma ___ Applicant G) /////////’/
M/s MR Rajendran Mair & - Advocate for the Applicant (s) |
Rajagopal TR
S Versus
5 Respondent (s)
Min. of Commns., New Delhi & 3 others
Mr.TPM Ibrahim Khan(for R1-3) .
MEPR Ramakrlshnan(W}-—_Advoca‘te 1;or the Respondent (s)
CORAM: - e,
The Hon'ble Mr. S ,P.Muker ji ;, Vice Chairman
_ and
The Hon’ble Mr. ~ A,V¥,Haridasan = - = Judicial Member ' y
1. Whether Reporters of local papers may be allowed to see the Jﬁdgement? 74
2. To be referred to the Reporter or not? 2 : -
3. Whether their Lordships wish to see the fair copy of the Judgement?y‘7 ‘
4. To be circulated to all Benches of the Tribunal ? 7 ‘ .
]
JUDGEMENT
*(Hr.A.U.HariQasan, Judicial Member)
In this application Piled under section 19 of the
Administrative Tribunals Act, the applicant who has been
working as E.D.5.P.M on a provisional basis has prayéd
that the termination of her services w.e.f. 20.1.90 may be
declared as null and void, that the sslection of the 4th
respondent to the post of EDSPM, Kunthirickal may be declared
as illegal, that the Rule 6 of the E.D.Agent(Conduct and
'Sé:vice) Rules is unconstitutional and that it may be
declared that she is entitled to the‘preferepca undser
- for appointment in a post
Section 25 H of the Indnzziigl/Disputes'Acgé!%Tha facts
of the case as averred in the application can be briafly
stated as follous:
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2. The applicant was provisionally appointasd as Extra
Departmental Sub Post Master (EDSPM), Kunthirickal w.e.f.
11.12.,1987 for a period of 90 days by.thé 6rder dated
18.1.1988., Thereafter by various orders the pro;isional
appointment was extended qf andon and the last order was
dated 2,2.1989 appointing her as EDSPM from 3.9,1988 to
30.11.1988 and from 1.,12.1988 to 27.2.1989. Thersafter
without any furthér orders the applicant continued to
~ work as EDSPM, Kunthirickal, While the applicant was
continuously working as EDSPM, Kunthirickal the depart-
ment took steps to fill up the vacancy regularly and an
intervieu was héld qu that purpose on 14.3.1988, The
applicadt‘uas not consiqared for regular appoinﬁment;in
that vacancy, Eﬁough.the'4th respondent who uas.not'a resident
within the dslivery jurisdiction of the branch post office
and was otheruise employed in Melaparambil Agencies, Kodiyadi

was selacted for appointment., The selection was challenged

by Smt.E.5.Ra jalakshmi before this Tribunal in an application.
Thereafter, the respondents 2 and 3 initiated fresh process
for regular recruitment., The applicant alsc submitted an
application for the post of EDSPM on 25.1.f990 mentioning
her previous experience as EDSPM, Kunthirickal from 10.10.1987
to 20.1.1990. The applicant was not considergzﬁgiving

. A
weightage to her past experience as per rules and the 4th
resﬁondant stand selected, eventhough he is not a resident

within the delivery ared of the post Office. While

the process of selection was in pProgresSieececcccecesd/=
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the services of the applicant were terminated without any
order and she was made td§ hand over charge on 20.1.1990.
The serviqes of the applicant who had besn coﬁtinuously
working fqr more than 2 yearg, without giving her notice
and compensation as-required.under Section 25 F of the
Industrial Disputes Act is illegal and void, Aggrieved
by the termination of her services and also by her non=-

selection, the applicant has filed this application. . .

3. The sacond respondent has filed a reply statement
on beshalf of the respondenté 1 to 3 and the 4th faspondent'
has filéd separate reply statement. That  the applicant

has been provisionally working as EDSPM, Kunthirickal from

11.12.1987 till she was discharged on 20.1.1990 is admitted.
It is contended that the department of Post is not an,indqstry,
that the ED Agenta are covered by Rules spécifically framsd
in that regard, thét the Industrial Disputes Act is not
applicabla and tﬁat, therefore, the applicant #s not enti-
tled to seek protection under Chapter 5-A of the Industrial
Disputes Att, It is thus contended that as ths terminati&n

: ' ‘ in order
of her serviges which was only a provisional one mas.QUite[52’~’
the applicant is not sntitled tb any relief as claimed.,
Thé salection of the 4th respbndent has been sought to be
justified on the ground tha£ he was the best among&fhe candi-
dates interviewed on 9.3.1990 anﬁ that he had satisfied
all the eligibility criteria including the residential

qualification. The claim of the applicant for preference

vesd/-
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on the ground of her provisional service has beasn disputed.

4, We have heard the arguments of the learned counsel
on either side and have alsa ps:used the documents produced.
The‘respondents have admitted that the applicant has been

continuously working on a provisional basis as EDSPM from

11.2.1987 to 20.1.1990 on which date her services were termi-
nated uithout-nntiggézfitggggg.her any. compensation. _In a
number of cases this Tribunal has besn consistently lholaing
that ED Agents of the Postal department. are entitled to the
benaefit of Chapter 5-A of the Industrial Disputes Act. In
the dacision in OA 42/89 to'uhiﬁh one of us (Hon'ble S.P.
Muker ji, Uiée Chairman) is a party and in OA 483 and 485/89
‘this Bench had already held that ED Agents are entitled to
the benefit ofVSBction 25-F ;;gg{gsgggction of Chapter 5-A
of the Industrial ﬁisputes Act, and that the términation

of her services without cgmﬁiyingzﬁtﬁtme requirement of
Section 25~F is null and voide This principle was accepted
by this Besnch in OA 49/90 and we have held that the termi-
ﬁation of the servicesvo? EOéPN uho.had been in service

for more than 240 days without @mmlying with the provisions
of Section 25=-F of the Industrial Dispgtes Act was illegal
and unjustified and we had directed the department to re-
instats ﬁhe applicant in that casé‘uith full backuwagas.

The facts of the case here are also similar. As pointed

that
out sarlier/the applicant has been in continuous service

(17//
for more than 2 years i.e. from 11,2,1987 to 20.1.1990 is

not in dispute. The avarment that the applicant was not

A%////// ceeS/=
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giVeq any notice of termination and that no compensation

wvas éiven to her has also not disputed. Hence as the
termination of the services of the applicant in this casé

on 20.1.1990 is violative of Section 25-F of the Industtial
Disputes Act, it has to be held illegal and void.

S. : The applicant has challenged the selection of the
4th ;aspondent'as EDSPM, Kunthirickal, Though it is alleged
,that%the applicant was not considered in the interﬁieu held
on 9.3.1990 for the post in accordance with the rule, giving
due weightage tp her past service, it has not been allegad
that:the applicaﬁt was not interviewed. The respondents
haVe?in'their reply statement contended that the applicant
was not entitled to be given any such uweightage for her

. provisional serviéé and that the 4th respondent was selected.
&inc; he was the most ﬁeritorioua among the cand;dates
interﬁieuad and since he satisfied the aligibiliﬁy criteria
including the residential qualification. It is specifically
admitted that the applicant was not interviswed on 14,3.1988
.as she was not included in the list sent by the Employment
Excﬁange. So it appears that the applicant was also intef-
viéqed on 9.3.1990 and that the 4th respondent was selected
beiﬁg the most meritorious candidate. The applicant has not
alleged thatshe was not intsrviewed on 9.3.1990. Apart from
stating that the 4th respondent did not satisfy the requisite
residential qualification, it has not been stated in the appli-
cation that the applicant is more qualified than the 4th

respondent or that she has got more marks in the 8SLC

veeB/=
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examiﬁation than the 4th respondent, uwhich is the most
important Pactor to be considered in making the selection.
The respondents have declared in unequivocal térms that the
4th respondent satisfied the residaﬁtial qualification also.
Therefors, we are of the viéw that the applicant has not
been succassful in'préving that the selection of the 4th

respondent is irregular or illegal.

Be The question whether the Rule 6 of the ED Service
Rules is legal or not does not really afise for;conéideratiqn
in this case as the service of the applicant was not termi-

nated under this Rule. So we do not go into that question.

7. In the result, the applicaﬁion is alloued in part.
The termination of the services of the applicéﬁt WeBoPo
20.1.1990 is declared to be illegal and void, and the res-
pondents are directed to reinstate thé applicant in service
as EDSPM, Kunthirickal forthuith and to pay her the arrears
of allowances and all the éttendzft bgnefits, from the date
of illegal terminatiqn of her services. The prayer'of the

applibaht to cancel the selection of the 4th respondent as

EDSPM, Kunﬁhirickal is not granted."The respondents will
be fres ngu to termiﬁate the services of the applicant if
such termination is deemed necesséry to appoint the 4th

reépondent. But it should bs done only in accordénca with

law in compliance with the legal requirements of Section 25=F

/e
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of the Industrial Disputes Act and the applicant will be
entitled to the protection of the various provisions of
Chapter-V-A of the Industrial Disputss Act. Thsre is

no order as to costs.,

_ ' =)

(A.V,HARIDASAN) , (5.P.MUKERII)
JUDICIAL MEMBER VICE CHAIRMAN

31.7. 1990



