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and 2 others

‘Mr. Sasidharan Chempazhathixdhcate for the Applicant (s).

Versus
UNION OF INDIA and 2 OrsSe

Respondent (s)

Shrl- VeV. Sidgharthan, ACGSCAdvocate for the Respondent (s)

3

The Hon'ble Mr. SeFe Mukerji, Vice Chairmman (Administrative)

The Hon'ble Mr. N. Dharmadan, Member{Judicial)

S wnNn =

Whether Reporters of local papers may be allowed to see the Judgement ?y‘"
To be referred to the Reporter or not ? Y

Whether their Lordships wish to see the fair copy of the Judgement7u
To be circulated to all Benches of the Tribunal ? A»

JUDGEMENT

N. Dharmadan, M{(J)

The applicants are eligible to ibe promoted
. P | |
to the éad:e of Junior Telecom Officer(JTO for short)
against 10% quota of Qacancies prb#ided‘they pass in
‘the qualifying ' Departmeéntal examination notiified as
per Annexure-II. Though they applied for the exami-
nation which was scheduled to be held on 27th and 28th
of December 1990 for filling up of the vacancies in

the year 1990 it was cancelled so far as the Kerala

Circle alone as per the proceedings at Axe~V, of the



Chief General Manager, Telecommunications, Kerala

' Cir’cle; Trivandrume

2 In this appli;cation the apﬁlicant’s are

challenging the said order, Axe~V datgd 16~8-20 and
prays for a direction to.thev ,respéndents to conduct
the gualifying examination for promotion tothe post

]

of JT0 as per Annexure~II notificaticne.

3. Brief facts:- The £ irst applicant is a
Phone ,Inspeci:or and Zné' and 3rd applicants are Transmission
Assistants- They have rendered mére 'than 10 years

<;f service in this cadres and aged 40, 45 and 41
réspectively; The Transmiésicn Ass?sﬁants(TAé?/Phone
In spectors (Pis ) /;xuto‘ Exchange Assistants (AEAs) /Wirel ess
éperatoré(;aoé) aré in the feeder caﬁegory for promotion
to the cadre of JIO in the pay scale of Rs«1640-2900
under the Recruitment Rules, Axe-I. _Under these Rules
20% of ‘l;he posts is reserved for TAs, PIs, AEAS.WOS

out of which 10% is fi;led on the basis of competitive
examinatic;n and the balance on the basis of qualifyi'r;g‘-v-
examination. 'AZEII notification was issued on 11-7-90

intimating that the departmental qualifying examination

for promotion from AEAs, PIs, TAs and WOS to0 the cadre -

/

ook



of JIOs against'lo% quota against the vacancies of

1990 would be held in December 1990. ‘The respondents.
inVited_aépliCatiohs. The applicants submitteé their
apélications. In the meantime seconé respondent intro-
duced a ﬁew scheme for restructuring all the cadres by
which 20%\of departmentél guota prescribed in Axe-A-I
for TAs/AEAsS/WOs waé reduced . ’ 'However, they have issued
A-III lettéf clarifying that‘ two departmental exami-
lnations, one iﬁ 1990 and secoﬁd‘in 1991 wogld be condu-
cte§ fér the:promotion of the emploYees to'thg[cadre'

of JT0s so as to enable-th;éep;rtm;ntal candidates to
sit for examination. .A-III 1ettér of the Diirector

No. DOT/17-4-87-TE~-II dated 16~10-90 was issued as a
general.érder.ithis was follQWed by'A—IV c0mmunic%ti§n
sent to Chief Gegerai Ménager, Kefala Circle, Trivandrum

which reads as follows:

%,.....The restructuring scheme has provided
you to be placed in the scale of Rs<1640-

£ your cadré ahd also "~ 2900 on completion of 26 years in/Rs-2000-
10% will be placed in - 3200 andyour cadre officials can also compete
- the scale of . ' for the cadres of JIOs as per existing rules

f?r two years i.e. 1990 and 1991eveso®

But before A:IIiand iv, tﬁe qualifying éxamihation for
'vpromotion to the cadre of JTQ, ﬁrbposedvas per A=II
notification against 10% gquota of vacancies for 1990
was cancelled by impugned order at A~V dated 16-8-9C

‘&»/, ‘ on the grcund that no vacancies are available for the

vee/
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Year 1990.
4. " The applicants are chellenging the cancellation

order on the ground that the statement that there is

no vacanéy for cond.uctingnthe examinaf,ion is not a —
genuiné' reason. On acco'untA éf the re-structurin.g‘of

‘the cadres as indicated in.A-III and IV 20% of thé
departmental quota preécfibed in Axe~I ;:as taken

.away. " Neverthless in A~III and A-IV, the D‘_i‘rectorv_,
'General'ﬁas c.learly stated that 2 depa_rtmenf.a‘l
qualifﬁzitag. examinatiqns for promotion to the post

of JTO would be conducted undgr the existing rules.

This is treated as an assurance by the appliéants.

.Sime there is no mention that the conduct of the
examination will depend upon the exisﬁence of the
vacancies they are vb‘ovunc'vi to condﬁct the examination
irrespective of the vacam;fr,-po"s_ition' in the years.

1990 and 1991. Henhce éccording to the applicants
non-avail:ability of éacancies cannot dprive the chance

of them to sit for the examination. | If the cancellation
‘ordér is. nc;t quashed theywill be @prived of the chance
of sitting fo_:ﬁwé examinations whicﬁ_ is an accrued right.

Hence Annexure-V is illegal and void.

o
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5. The respondents have filed their reply
statement in which they have admitted that departmental
promotion examination for £illing up the post of JIO
are being conduéted éevery year for f£illing up the
departmant' quota and AxXe-Il notificatiori was issued
in respect of 1990 vacancies- Since there is mass -
reduction of vacancies consequently on restructuring
of the.cadres it was found unnecessary to conduct

: | \ ‘ |
the examination during 1990. This is a policy decision
‘which cannot be set aside on the grounds ralsed by the

| tion —

| applicants. There is no merit in the applicg/ . and

it is only to be rejected.

6.1 | Having heard the argument, of the learned
counsel appPearing both sides, we are of the view that
" the applicants have made out a sﬁrong cése and they are
entitled to succeé& on the baéis of the pplicy dgciSion
of DG regarding the departmental ’gualifyi;ng examination
for promotion.to thex ‘c‘adreA of JIO as contained in Axe-III
and IV. ' ir; fé.ct the department has notified vacancies
to be filled up by promotion to the cadre of J'.{‘O.against
of ,‘9/
10% quota‘/_posts & on December 1990 from the eligible
g . .

candidates working in the feeder c ategory. Pursuant

.y
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to the notificaﬁion the applicants submitted their
application’s. The -respbndehts accepted the smme. When
the applicants were waitingA for their chance to sit
for the e’xamination, the reSponder_zts on 16~-8-90 issued
the impugned order intimating the cancellation of the
saié examination which stated that the proposed exami-
‘nation 'w be héld in December 1990 could not be held

for want of vacancies for the: year 1990.

7. | ~ The decision to: cancel the examination

though taken prior to December 1990, appears to be

against the policy decision of thé Diz;eqtdr General

as contained in A-III pmcéé;!ings dated 16-1.0-90 ;16

A-IV letter dated 18th .Déceaber 1959. In both

’AXe-III and Axe;-IV there is cleér indication thét

two departmental examinations fcr;:promﬁion to JIO

for 1990 and 1991 would be conducted under the existing

Recruitmenjt Rulese. Thére is no indication either in

Axe-III or . Axe-IV that the conduct; of the examination

will éepénd upon the. existence of vacancies nor that

the notification already issued would be withheld or
was

cancelled for want of vacanciese. When the decision/taken

to hold: two qualifying examinations against that

.../



8 7,8
16% quota of JTOs for 1990 and 91 based on the vacancies
the canceilation merely on the basis oﬁ the Qa(:anéy
position for the year 1990 above appears to be 'nét in
order. The respondents have no case that there is no
vacancy of JIO for the yeér 1991. Another impe;:tant
 aspect bmught to our notice by‘the learned ®unsel

for the applicant is thatthﬁl examination,scheduledin
Keralé Circle alone was cancelled where-as the similar

examinations proposed in the neighbouring States

giving two chances to the employees both in 1990 and 91. are
' . ‘ , : vacancy 4%—
being duly held without any objection regarding /positione

8s, From the averments and the statements in
the pleadings and from the argumenté; of the learned
céunsel for the' applicant it is vclear that the
_respOndénts adopted a discriminatory treatment in
thé matter of COnduct.of qualifying examination for
- the JTO cadre so far as Kerala and other States are
concernede | By the cancellation of the‘ examination
in the Kerala Circle alone, two chances for siti-:ing
| S are
in the qualifying examination' £ .;‘}:eniedv to the employees

in the Kerala while the s ame benefit is available to

the similar category of officexn in the neighbouring

V . States .

..'./



9. The learned counsel for the respondents

submitted that the practice followed in this Deptte

is to conduct departmental examination for promotjion

fo thé JTO post onlylafter 3é€§r£aining the existing
o ‘ ¢

vacané%'fo#the PosSte Notiﬁicatioan-II was issued

& .

after verification of the vac;ncy positiohvfor the

Yyear 1990. But after restructuring of the cadre

since it was found that there is no vacancy after

the notificatiop of Axe-II they hézf_decided t§

cancel the qualifying examination. Therefore, in
terms of , practice followed by the department the

o .
respondent s have decided to Qancel the gxamination.
Hence, the decision is legal and vélidt‘ The
appiicants on the other hand, stated #n.the application
that the vacancy position has nctging todo With the
é§nduct of qgalifying examinagtion for promotion to
the cadre of JIO. | So'the'néneavailability of wvacanCy
of JTO posts caAnot be a ground for cancelling the
examinatiQﬁ which has already beexgotified fixing
the schedule for examination an@ ;nvitédgapplications

from the eligible candidates. Accordingly, the

applicants and others duly submitted their apPlications.

cees/



At the time of notification of Axe-II there were
. . weve :
existing vacancies and there w&s prospects for
_ b s _

increasing the vacancies.

10. Even if the respondents fbund after the

notification that there is no existing vacancCy as

: _ : - have
on the date of examination they need not ,canCeB&)the
. . . - ;’
have “2—

examination on this ground alqne},f or they <éo,ulgé.\conducted
. the exazhiriationvas per originai 'schedule and prepared@la/_
list of candidatesv'who'v'ene successful in the ‘examinai on
fixing a time limit f-or the validity of the list and
make appointment and po‘siv:ings_as gnd when vacancies

ariéeé in future. Such a practice is also in vogue
. ) ‘ ‘ B

in the deptt. In fact, accordix;g to the:applicantg,

in conducting the gqualifying exam-inatj_gn, the existence
of vacanc;ie$ is riot a .cohdition precedent at all.
Irrespective oOf .~ the existence of vacancies qualifying
examination is being condqcted i, every year and the
resgondents uSeJtto prepare list of qualified candj.dates
fér appointment in the'vaCancies afiging during the
relevant years. k Such a practice is being adopted in
the neighbouring States inqiuding_'l‘axhil Nadu Circles

According to the applicants thié practice is‘/__fbllowed

cees/



$ 10' s
not qnly in other States, but also in thig State as
well for tvhef last several yearse  They also cited an
example aﬁd submitted that in the case of the qualifying

examination to TES Group-B this practice is being

' followed J4f every Yeéar in spite of noneavailability

of vacancies in Group-Be. Hence according to the

applicants, the cancellation of present examination

- by the 3rd respondent as per Axe-V is arbjtrary and

contrary to the procedure and practice followed by

‘the department in the matter of conduct of examination-

11. When the respondents are following a practice

of conducting the qualifying exXaminationg without

reference to the’vacancy position thére is no justifi-\ |

cation in adopting a different practice in the matter

posting \
of promotion and ;xxx/ of officers in the cadre of.

- JI0 particularly when they had already issued Axe-II

notification fixing a schedule for the conduct of

examinatione. Under these Circumstances we are not in

a position to appreciate the arguments advanced by the

' respondents on the ground of practice and procedures

12. When the DG has already taken the policy decision

ceer/



s 11 3
to conduct two examinétions during 1990 and’91 providing‘
thé'departmental'emplOyees two separate chances for
competing in the qualifying_examination'for promotion
to the post of JT?,A#eAV c;nnot be gustained. The
stétements in Age-III and IV can be treated as a
promise by the Director General t0 the employees who
are working in the feeéer categorye. The applicants are
entitléd to the benefit of this promise particularly
when they submitted applications pursuant to the noti-
fication with bonafide belief that they will be getting

a chance to participate inthe examination in December 1990.

13. ) Under these circumsﬁanceS'the cancellation
of the examination which was notified as per AxXeall
simply on the ground of mn-availability of vacéncY
for theyear 1990 alonme is totally arbitrary ané
cannot be upheld. It is to be remembered in this -
c@nnecﬁiod that the  applidants who have put in long
service‘in-the feedér category and are awaiting ...
earlier promotion cannot be deprived of +the chances
for competing in tﬁe qualifying examination 1if such
promotions are depending upon solely on the pass in

the qualifying examination. If such chancesare not

ces/



s .12 3
given there will be stagnation and disappointment
among the employees now wﬁrking in the feeder Category
and hence it is fair.and proper to conduct the exami-
nation for thg postvof JIO0 as proposed as per thg
policy statement céntained in A-III proceedings of

DG dated 16-10-90 and Axe-IV letter dated 18=12-90.

14. Ig the result we qguash Annexure-V letter.
and direct thé respondents to implement the poliey
decision iﬁ AxewIIIl and cogauct two qualifying
departmehta} examinations for promotion to the cadre
of JI0s for the years 1990- and 1991, in accordance

with the statement in Axe-III and IV as per the existing

'~ ZYules and instructions in this regard.

15« - The Original Application is thus allowed.

16. ’ There shall be no order as to CostSe

Mool o
(9l 20.029/( -

{Ne Dharmadan) (S.P. Mukerji)
M{J) ' \ vCc{a)

ganga.?
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R.A. No‘géi{qz; ,,

CENTRAL ADMINISTRATIVE TRIBUNAL
' ERNAKULAM BENCH

Placed below is a Revieu Petition filed by Al Zeeula.,
o _ ol S {
Aflsmkhbu~euald£w 4 2 £hs, _(Applicant/

Respondents in GA/ZA No. 4513.f2€215§f ) seeking a review of

- the order dated 2 &-12.4Q) passed by this Tribunal in the

above noted case.

As per Rule 17(ii) and (iii), a revieu petition shall
crdinarily be heard by the same Bench uhichvpassed the Order
and unless ordered otherwise by the Berch concermed, a revieu
petition sﬁall be disposed of by circulation where the Bench
may either dismiss the petition or direct notice to the issued

to the opposite party.

orders

| < U e
of the Bench consisting of ,%ﬁhugg' , Efeickia(l
| Hgn‘,é& Sl N, D/LMM,WAA I

The RevieU petition is therefore, submitted  f
. Sp.

which pronounced the Order sought to be reviewed. A
K ‘ ) » J .
o N MW@”( ' ié "
PS to Hon'ble t’/fyc)vxé"* - ,,P:’iko» ’6& W
. %JJV\ X Q %(M ! ﬁ,i)w g&v’e

w Kewn {ild
malc dday ot ,@1:;,."634.4% b now
Ar MP ‘t”"'wdﬂﬂ LK Viad Fﬁ&ﬂi‘"‘/ AP?’W %M/ » pea A
<6% 1< ne&asc o 5&i‘§“fpﬂlx¢if%f
b fli; g S pesgesh \
W%w%vﬁ plear - —=)



R.A.89/92
in OA 22/91 ‘

77692 Mr.vVv sidharthan-aCGsc - .

' Mre.Sasidharan Chempazhanthil

. M.P,905/92 in R.£.89/92 has been filed for
condonation oOf Gelaye. According to the applicant, the
respondents have filed the R.A. and the R.A. Ha$ Been
filed with & delay of .83 days and it is to condone
the delay the M.P. h&s been filed, We have gone

through the reasons mentiongd in the M.P. Ve &are
not satisfied that the R&View Applicants‘have eX~
plained each and every day.of the delay to our satis=
faction. Accordingly we are not incljined to condone
the delay. Accerdingly M.P. is dismissed.

Since MP. is dismissed, the Review Applicat=
ion is also dismissed.

Muede — il

(N.Dharmadan) (SP Mukerji)
Member (Judicial) o Vice gGHegidmas /

7e7.92
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, CCP 61/92
. . =2a :
. PSHm & ND .

(2&) Mr Sasidharan
Mr VV Sidharthan, ACGSC

It is brought teo our notice that the respondents
have Fxld ‘Review Application. Accord;n%%y post
thls'QP alengwith the Revisw Appllcatloqﬁon 7 7 92

&
- before the other Bench. , .
ijL? . ND PSHM
' 17492 )
7.7.92 Mr.Shsidharan CHEmpazhanthil
' Mr,VV Sidharthan
v o _Hﬁard the learned counsel for Original rese
pondents, who seeks Some time to file a reply to the
‘ CCP. He may do so within two weeks with a copy te
- : the learned coungél for the applicant. R.a, filed
e : by the learned counsel for respondents is disposed of,
4;/[9/ T &Of’ ‘;‘c QAW 1](.,y W aﬂjve_o}s‘awgi;w 21'?—]‘;‘7_.
e ) : NOD 7.7.92 SPM
rd 21.7.92. Mr. Ashok Cherian rep. Sasidharan
: Mr.VVsidharthan
At the reqguest of the learned counsel for
- the petitioner, list for further directions on CCP
X on 4-8.920 y g_%r‘Q‘
- ’ ka‘/ ‘ N SPM
' 21.7.92
SPM & ND
(18) Mr Sasidharan Champazhanthlyll
Mr VV Sidharthan, ACGSC
, »
CEP 61(92 4
We have heard the learned counselJof both the
parties. : :
2 - Learried counsel for the respondents undertakes

///,,—/”’—~e’f to implement the final judgment of this Tribunal in

BA 22/91 within a period of three months from to-day.

_ On that baSlS’*ij‘;j e the CLP and discharge notice.

(N Oharmadan) (SP Mukerji)
Judicial Member _ Vice Chairman

4=-8-~1992




