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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

‘Date of decision : 30.10.1989

PRESENT
HON'BLE SHRI S.P MUKERJI,VICE CHAIRMAN

&
HON'BLE SHRI N,DHARMADAN,JUDICIAL MEMBER

ORIGINAL APPLICATION NO.221 OF 1987

N.Krishna Iyer .o Applicant
Ve

1« The Union of India represented by the

Secretary to Government, Ministry of Information &
, Broadcasting, Shastri Bhavan, New Dalhi-110 0o01.
2. The Dirsctor General, .

All India Radio,

Akashvani Bhawan,

parliament Strest,

New Delhi-110 001,
3, The Statioen Dirsctor, :

All India Radio, ' ,

Bhaktivilas,:

Vazhuthacaud,

Trivandrum=695 014,
4, shri K.S Chacko . ee Respondsnts
M/s. K.S Rajamony and K.K. ‘
Goplnathan Nair o - oo Counsel for the

v ’ applicant
Mr P.V.Madhavan Nambiar,SCGSC | oo Cednsel for
. : Respondents
Mr.G.P Mohamachandaran: AT L | oo Counsel for R4,
ORDER

shri S.P Mukerji,Vice-Chairman

In this applicatien dated 5,3,87 the ;pplicant
vhe has been wﬁrking as Stenographer(Grade III) in the
office oF.the All India Radio, Trivénarum has prayed
that he may be daciared to be senior te respondent 4
in the catégory of Stenographer (Grade I11) and that the
respondents be directed to Promate him to the Salaction
Grade of Stenographersuith effect from 1;7.1974 on which

date the 4th respondent was promoted, with all back wages
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and othaer consequential bénefits. He has alseo requested

that his revsrsion from Selection Grade to Grade III of
stenographers Qith effect from February, 1986 should be
declared as illegal and the order at Ext P-17 dated 3rd
February, 1986 about his reversion should be set aside.

The chronelegical facts of the case, uhich are noﬁ in dispute

are recounted as follows,

2. The applicant was recruited as d Stenographer in
the All India Radio, Kozhikode in Kerala.zon. oen 6.,12,56
for a peried of thrae @onths against a reserved vacancy.
To avoid retrenchment he was trénsferred in the same capacity
to Indore en 22.5.57 and then to Bangalere on 9,12.57 and
finally posted under AIR, Trivandrum Qn 11.6,58, He was
ﬁonfirmed in that post with sffect from 1.4,60 by the order
at.Ext pP=2, His service was also regularised with effect

: m Kovnaloka 3en
from 6,12,56., He was transferred to Gulbarg%\uhere he
took over on 5,1.67 and remained'thete for 16 ;;;rs.
He represented in Februafy; 1973 for retransfer to Trivandrum
but the same was rejected in April, 1973 (Ext P-3) with the
assurance that his cass uill,be considered for transfer to
Trivandrum when the Commercial Broadcasting Station starts
thers, 0On 16,8,73 his name was included in the seniority
list of Junior Stenographeré for the State of Karnataka
and on 2.11.73(Ext P-4) he protested against the inclusion
of his name stating that " I hold lien in the post of
Junior Stenographer at AIR, Trivandrum, where I was
werking prior to my transfer to Gulbarga in Décember,1966".
He requested that he may be transferred back tq Trivandrum
and his name should also be inéluded in the sehiority list
of Junior Stenegraphers of Kerala state for consideration
of_qrqmotion in that state, Despite hié representations,

two developments took place. On 28,9.73 the DPC of Kerala

zone met and considered all eligible persons for premotion
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to the post‘ef Selection Grade Stenographer and Smt.Chellamma
who was seniaf to the petitioner in Kerala zone was
premoted to the Selection Grade. The petitioner was not
even considered as admitted by the Departmental respondents
on the ground that he was not physically working in'the
State of Kerala, On retirement of Smt, Chellamma the
applicantis immediate jumnior Shri chacko was promoted
to the Selection Grade with effect from 1.7.74., 0On the
other hand, in the Karnataka State the DPC met and on
the basis of their recommendation the applicant was granted
Selection Grade with effect from 1.2.81. 0n 27.2.82
the Station Enginesr, Gﬁlbarga asked fhe applicant (Ext P-5)
the reasons for his seeking tiansfar to Trivandrum and
whether he was ready te ferege ssniority as alse TA/DA
and joining time in the event of.ﬁis transfer te Trivandrum,
He was also informed that an undertaking te that effect was
required, To this the applicant replied(Ext P-6) on 1.3.82
indicating the various domestic reasons for sesking transfer
-te Kerala by referring to his aged mother residing ét
Trivandrum, his wife's illness, the illness of his twe
sons including the second son who was suffering from Polio,
He indicated that " I am ready to forego TA/DA etc." and
alse that " in view of compelling circumstances, I am
prepared to forego my seniority alse®, 0On 16,7,82 (Ext P=7)
the applicant was transferred to Trivandrum without TA/DA
or joining time n as_the transfer iS'Qn his eswn request®,
The order also indicated that "Shri Iyer will get seniority
in the new zone of his pesting from the date he joins his
duty at the nesw Station®, The applicant joined duty at
Trivandrum on 4.9,1982, According te him it was only
after he joined at Triuandru;tEF came to kpou that his
jumnior Shri Chacke was promoted to the Selsction Grade
with effect from 1¢7.74, Immediately thereafter on
19.10.,82 he represented repudiating his undertaking that
he will forego his seniority on his transfer to Kérala

and claimed that his seniority of Kerala zone should be
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reétared. His feprésentation was rejected on 27,11,1982
(Ext P=9)., He represented again on 4,8,83(Ext P=10) for
resteration of his seniority, but to that a reﬁly was réceived
dated 31.10.1983 (Ext P-11) stating that his representation
was under consideration. Shertly thereafter an order was
issued dated 9th October, 1985 (Ext P-12) promoting him to

had
the Selection Grade with effect frem 4,.,9.82, when he joined

at TriVanerm. This promotien was made against a sec:ﬁd post

of Selection Grade by reverting one Stenographer Shri T.M.George.
The applicant was not satisfied and he reprééanted on 14,10.85
claiming that he should be promoted to the selection Crada |
with effect from 1.7.74 when his immediate sénimr'Smt.chellamma
retired, This representation was rejected on 20.1.86(Ext 9414);
The applicant again represented on 20,2,86 claiming thatl o

he ghould have been prometed to the Selection Grade with

éffeﬁt from 1.7;74 Qhen his immediate junior Shri Chacko

was promoted, This represeatatidn was also rejegted on

28,4.86 (Ext p=-16) and he was informed that no further

representation would be entertained,

e It was at this stage that suddenlyvthe applicant
was informed by the All Indié’Radie, Trivandrum?'s lestter
dated 3rd February, 1986 (Ext P=-17)that even the belated
bremetien to the Selection Grade with effebt from 4,9,82
is uithheid, No reason was given in that communicatien,
The applicant represented against this order omn 17.2.86.
He also referrred in his representation to DG‘s memo dated
20.1.86 stéting that tha.épplicant should not have besn promoted
to the Sglection Grade on 4.9.82 as the questieon ef continuance
of the Selection Grade bmst beyond 1.8.82 ®ig still under
consideration®, Since no reply was received to his repressnt- .

ation , the applicant approached the Tribunal,

4, We have heard the arguments of the learned counsel
for both'the parties and gone through the decuments carefully,
The point at issue in this case is simple and straight forward.

The applicant claims that since he had been confirmed in the
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pest of Stenographer at Trivandrum ahd maintained his lien
there, he is entitled to proforma or actual promotion to the
w Kovelo 2one
Selection Gradsﬂig accordance with his original seniority
in the grade of Junier Stenegrapher from the date his next
junier Shri chacke was premoted to that Grade, Thé
respondents- Departmont‘hauevar stateg that on his transfer
to Gulbarga in 1967 in Karnataka zone, where he étayed for
16 long years and wvhere he was premoted to the Selection
Grade of Stenographers with effect from 1.,2.81, his
connection with the Kerala State had been severed and
therefpre, he could not be considered for'premotien»ta,'
Selaction Grade of Kerala during 1973-74 when he ués
phygically not present there. They have alseo relied upen
the fact that the applicant was transferred to Kerala in
19682 on his giving a clear undertaking that he has no
objection to loss of seniority on his transfer to Trivandrum,
This is so far as the applicant's claim for promotion to
the selection Grade with effect from 1.7.74.on £he basis of
-his'ariginal seniority in Kéralﬁ‘is concerned, But the
mattsr does not end thers. The respondents = Department
even after his transfer to Kerala with bottom senierity
did prémate him to the Selectiqn Grade by the order dated
9,10,85 with retrospective effect frdm 4,9,82 by reverting
one Sﬁri_T.N.Gemrge,‘uho could be senior te him if the
applicant was to be maintained at bottom seniority eon hiS
transfer to Kerala, The applicant has taken advantage of
his premotion with effect from 4,9,82 by stating that
the respondents-Department have themselves partially restered
his original seniority and withdrawn the bottom sehiority
by giving him promotion to the Selection Grade in prefereﬁbo
to shri George, Therefore, he claims that accerding to the

Departments' ouwn perception of his seniority, he should be
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promoted to the Selection Grade with effect from 1,7,74

on the basis of his original seniority in Kerala, The
respondents, however, instsad of giving him the partial
relief of prometion with effect from 4,9.82 when he
rejoined Kerala and perhaps for repairing the damagg?ig?adA
their original stand of bottom seniority, unilaterally
withdrew the preometion of ths apblicant even from 4,9,82

on the sp@cious plea that the continuance of Selection
Grade posts beyond 1,8.82 had been under consideration

when the erder of promotion with retrespective effect was

erroneously passed on 9,10,85,

S. Let us start from the beginning. The applicant
was confirmed with effect from 1,4.60 at All India Radis,
Trivandrum vide the order dated 30th October, 1962 (Ext P=2).

This order reads as follous:=

" Shri N.Krishna Iyer, Q.P. Stenographer , All
India Radie, Trivandrum, is appointed as Stenographer
in a substantive capacity with effect from 1.4.1960
at All India Radie, Trivandrum,
His confirmation is subject to the condition

that he will be liable to transfer at any time

to serve under a Public Corperation if formed
rahd that on such transfer he will be liable teo

the conditions of service to be laid down for

the employees of that cerporation ",

Two tbings are clear from this order, Firstlx,the
applicant was confirmed as Stenographer not in the cadre
of Stenographers fér the Kerala State or any other State,
but "at All India Radio, Trivandrum". Secendly his
confirmation was subject to hié liability to fransfer only

s

®under a Public Corperation® and not te any other State,

6, The above will show that unless his lien is

: ' wean {5~
transferred to a Public Corporation, it aﬁg@d be maintained
at the All India Radie, Trivandrum, The respondents have
not been able to produce any eorder or instructions which
would indicate that on his transfer to Gulbarga in Karnataka

his lien had been transferred to that stata or te that zonse.

When the applicant protested against the inclusion of his

N
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name in the seniority list of Junior Stenographers of
Karnataka ZDﬁe on 2,11.73(eExt P=4), no reply was given to
him ever thereafter. In that representation he had clearly
maintained that his lien lies in Trivandrum. No rule

has been shoun to indicate that protracted pesting outside
one's cadre would automaticallQ'rQSUIt in transfer of lien.
Transfer or termination 6? lien is a Serious.matter aﬁd
before any action is taken, the person concérned has to

be intimated and given notice. Considering that the
applicant has been representing for his reversien te

Kerala State from 1973 onwads, i.e; within six years of

his transfer to Gulbarga and censidering also that he was
assured on 2,4,73(Ext P=3) that he will be cdnsidered for
reversioh to Kerala when the Commercial Broadcasting Station
is opened thers, the réspondents canﬁot take the plea that
merely because he stayed at Gulbafga for 16 years , his

lien at Trivandrum stood términated.

7. The learnad'counsel for the respondenﬁs indicaﬁedv
. that the applicant was promoted te the Selectien Grade

of Karnataka zone on 1,2,81 and thersfore ha should be'
deemed te have accepted transfer of his lien from Kerala
to Karnataka, This also is nét acceptable., When ene is
working outside the cadre he enjbys the actual bensfit

of pay and promotion in the cadre in which he is working
as also the notional promotion and seniority in his parent
cadré. This is an elemsntary and equitable principle of
éervica Jurisprudence'applicable to employees who ars sent
out of the parent cadre in public interesf. Since the
applicant was not éent to Gulbarga at his own request

he cannot be denied the neotional prometion and seniority
which he would have enjoyed in his parent cadre had he

- not been sent out of his cadre. }Alsgpso long as he was

working in the Karnataka zone , his promotion to Selection



>

..8..

Grade &3e could not be denisd., The fact that he was
promatesvte the Selection Grade in 1981 cannot therefore

be a sufficient reason to presume that he had accepted
transfer of his 1ien from Kerala to Karnataka zone,

As a matter of fact and in fairness to him, when his

junior in the parent cadre Shri Chacke was prawoted to

the Salection‘srade on 1.7.74, he should have been given

the benafit ofcnextvbslow-rule’and'promated to the Selection
Grade in Karnataka zone, The applicant states that he

came to know about the promotion of Shri Chacko to sgléctien

grade only in 1982 when he reverted to Kerala.

8. The only point going against the applicant is that
he had given an undertaking that he would accept the

bottom senierity on his transfer to Keralg._ It has been
held by the Sdpreme Court in CQntrai Ihland Water Transport
Corporation Ltd. v. Brojo Nath Ganguly and another, AIR 1986
sC 1571, that Courts will not enforce an unfair and

. unreasonable contract er clause in a contract betwsen

parties who are not equal in bargaining power. 1In the
instant case the applicant was under acute domestic pressurs
fer going back to Kerala, where his aged mother stayed and
he had to rshabilitate @is two sons, one of whom had eys
trouble and the other had polie attack on his leg, His

wife was alse a chronic patient., The respondents themselves
by premoting him with effect from 4,9,82 and reverting

shri George who was senior to the appliéant if the applicant
had to be given a bottem seniority, reneged from their

original stand of giving the applicant bottem seniority.

9, - Even if there was some justification in denying
the applicant promotion from 1,7.74 there was no justifie=
cation whatsoever in withdrawing his preomotion to the

selection Grade by an order dated 3.2,86 to take sffect

' frem the very date of premotion given te him from 4.9.82,

1t is an established law that even statutery rule much less

administrative instructions cannot be given retrospective
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effect to withdraw vested interests, 1In the instant
case before us no notice to the applicaﬁt was given
before the promotion was withdrawn. There was also no
error in thé order of promotion anc the stand takén by
the respondents that the order of promotion was erroneous
because the céntinuance of the Selection Grade paost after
1.8.82 was under consideratien carries no convictien. The

Selection. Grade post had not actually been withdpawn even

till 3.2,86 when the impugned order was passed. The

proposal was even then under censideration,

10, In the consepectus of facts and circumstances
we allow the application to the extsnt of directing that
the applicant should be deemsd to have been promoted to

the Selection Grade notiocnally uwith effect from 1.7.74 with

all consequéential benefits of seniority, increments but

the arrears of pay uill be admissible to him from 4.9,82.

His pay z&g&kselection Grade will be redeterminsd by

coutiting the peried from 1,7.74 for the purpose of incre=
ments, The applicant will also maintain his original
seniority in the cadre of Stenographer (Grade III) éf

Kerala Zone on the basis of his service, lien and‘con-
firmation in Kerala Stats and.his service in Karnataka will
be deemed to be on deputation. ﬂc#ian on the above lines

should be completed within four months from the date of

communication of this order, The:e will be no order as

to..costs, ' . “ |
%54;\J/@wjxw | 5%!2;1”973;;
%01\0{ gl? B3R
(N. DHARMADAN) (S.P. MUKERJI)
JUDICIAL MEMBER _ VICE CHAIRMAN

30,10,1989



