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moved before the High Court of Kerala and transferred to the ‘e

v .

Tribunal under Section 29 of the Administrative Tribuﬁéls
Act the applicant who has been working as aanpper -
Division Clerk(U.D.C) in the office of the Collector,

Central Excise,Cochin, has prayed that he should e

declafed to be qualified to be appointed as Inspector

of Central Excise on a regular basis, ‘that the order

dated 31.1.85(Ext P-8) rejecting the combined represent-

“ation of the applicant and seven other U,D,Cs dated P

6.4.84 should ke set asiéea that the order dated
22.12.84(Ext P-13) promoting on a regular rasis twelve
U.D.Cs as Inspector who had been earlier‘officiating

as Inspector on an adhoc basis as also the order d ated
22.12.84 (Ext P-19) promoting ten‘U.D;Cs and Stenographers
as Inspector on an adhoc basis shoﬁld e set aside,

He has also challenged the proceedings of the Departmental

}

 promotion Comnittee in their meetings convened on 4.12.84 and

21.12.84 and T ayed that the respondents be directed to
convene DPC meetings Se novo' in accordance with law and
to revert respondents 6 to 27 who had been promoted or

regularised to their status before 4.12.,84. His final

préyer is that the respondents be directed to appoint

him as an Inspector of Central Excise, The brief

facts of the case are as follows.

2. The posts of UDCs are f i1led up 50% by direct

their
recruitment and 50% by promotion of L.D.Cs iafter/having
i \

completed five years of service. ?he applicant was



.3.
appointed as an U.D,C as a direct recruit on413;3.80

and confirmed aé sach on 18,3.82, It appears that direct

.recruitment ‘had been halted for some period, as a

result of which there was dearth of UDCs, 1In order to

3

make up the dearth, the respondents had issued orders

on 25th September 1978(Ext P-1) that the qualifying

service of.f;§e yeéfs for promotion of LDCs as UDC

is to be relaxed to three yeérsffor £illing up the
vacancies of UDCs in the promotion'quota.arising‘upto
31.12,?8. This relaxatién was necessitated because of
léck of aéeqﬁate numbér of éualified LDCs wifh five
years of éxperienceAfo; filling up the promotion quota

vacancies, Since there were deficiencies in the direct

recruitment quota also because the Staff Selection

Commission had not been sending regularly panels for

- direct recruitment, the respondents taking recourse to’

the aforesaid relaxation order promoted respondents No,
13, 21, 25, 26 and 27 under the relaxation provision

against the direct recruitment quota vacancies. They

were later adjusted against the promotion quota vacancies
as and when.such vacancies arose and their seniority was.

fixed with reference to the availability of promotion

L S :
quota vacancies_and not with reference to the d ates in

ettt i b |~

U AUy

.1979 when theyfwere given actuai promotion. Accordingly,

L p— e sna

they in the seniority list of UDCs, even though they had

1

t

longer service than the'applicégt who was recruited as
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U.D.C on 18.3.80, . were placed below the applicant. @

-

This created an anomalous situation as explained below.

3. The UQD.Cs along with the Stenographers and Women

Searchers with five years of service in these grades are

———— e R = e T e

S - N

eligible to be considered for promotion as Inspector.,
Central Excise against the 25% promotion quota. Since

again, there gas dearth of qualified candidates for

N

promotion as Inspectors,'the respondents in relaxation
of the statutory hecruitment Rules, specified that U.D.Cs

with four years of experience will be eligible for

e T e e SRR

adhoc promotion as Inspector. As a resultsthose U.D.Cs

who had been promoted under the relaxation provision,

N

but wereijunior to the applicant in the UDC‘s grade

were con51dered for adhoc promotlon as Inspector in

though senior to them
1982, but the applicantiwas notc:alled for test for

6

such promotion as he had only two years of service

e —— e+ RN A ey e RS S [ — .

at that time, The applicant along with another

direct recruit similarly placed moved the High Court

of Ke®la in Original Petition No0.8619 of 1982 praying

that on the basis of their seniority, they should also
be considered for adhoc promotion as Inspector even

though they had not completed four years of service,

They took recourse to certain orders issued by the
respondents dated 31.5.1982 in which the Minist:y of
Finance had directed that for promotion to the grade of

Superintendent,Central Excise "if a junior with requisite

length of service is considered for promotion, all his



seniors will be considered for promotion even if they

have not put in the prescribed length of service The

: directing tae concerned respondents
Court passed an interim order/to consider the petitioner's
' ' &

name also if he was eligible. He was, however, not
considered for adhoc promotion as he had not completed
four years of service. Some of the respondents junior
to the applicant were promoted as Inspector on an adhoc

e e e ———

basis in November, 1982, When the applicant learnt that

e s e memm £ e T A

selection for regular appointment as Inspector was

scheduled to be conducted in December, 1384 he approached

the High Court, who directed that the apolicant and the

other petitionef in O.A 8619/82 should also-be interviewed.

—im et et

He was interviewed on 21.12.84 but those Junlor UDCs mho

—— L it

had been appointed as adhoc Inspectors had already been

T " recommended for being
considered by the D.P,C on 4.12.34 and fregularised. The
B . . - EE AR &” e

applicant was considered for promotion as Inspector along

with other UDCs, but was not found fit for promotion.

-

The Writ Petition No.8619/32 which had been transferred -
to the Tribunal as T.A.K 173 of 87 was disposed of ana closed

by the order dated 21.7.88 on the basis of the statement
made by the counsel on behalf of the Government that =

the Government had modified the Recruitment Rules for
to the effect

promotion as Inspectors byfthe notification dated 30.11.84/

&

that if a junior person is'considered for promotion as

}

e

Ingpector, all the seniors w111 also be considered even
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though they may not have rendered the prescribed period "

of qualifying service.as had beon already prescribed for
Superintendent of Central Excise, It was indicated that with
this amendment and the assurance that the applicant also
will be considered, the grievance of the épplicant stood
redressed, - However, the fact remains thot the applicant

was never considered for adhoc promotion as Inspector w.e.f

e T e

1982 when his juniors were considered. The sscond
limb of the applicant's grievance arose out of the claim
of the other category of promoted UDCs who had been
promoted aé U.U,C against the direct recruitment quota
and had put in longer service as L.D.C than the applicant.
These promoted UDCs were regularised not from 1979_i.e.

from the date of their actual promotion, but from 27 8 80

or later when the vacancies arose, When tlhe question of
filling up the vacancies of Inspector arose io 1984, they
claimed that for the purposes of qualifying Service their
entire service as U;D.C\prior to their regularisation

in 1980 should also be taken into account . They filed
a Writ Petition No.4449 of 1984vbefore'the High Court of
Kerala and got an interim order from the Court that they

as eligible
should also be consideredeor promotiona s Inspector.

&
The applicant before us along with three other directly
recruited U.D,Cs got themselves impleaded in that case
opposing the :eckoning of pre-regularigap}ogrservice

of the promoted UDCs as qualifying. The High Court,

however, in an interim order directed that the service

-
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of the promoted UDCs from 31.3.79 should also be included
as qualifying service and the D.P.C should consider the r

, . month .
cases within one/from 26.10.84., The applicant before us

, N 3
and some other direct recruits also moved an Original
Petition No.10189 of 1984 seeking a direction from the

Court to the Department to dispose of their representation

dated 6.4, 84(Ext P-7) opposing the consideration of the

promoted U.D.Cs as eligible for promotion as Iﬁspector.

This Writ Petition was disposed of with the direction

to dispose of their representation in accordance with law.
That.representation was rejected by the impugned order
dated 31;1;85 at Ext P-3. The matter as it stood in the

beginning of December, 1984 was as follows.

N

4, There were 21 vacancies in the promotion quota

o e e T g T

in the grade of Inspectors of Central Excise. These had
to be filled up by the process of selection with U.Cs
amongst others with five years of quaiifying service.

’

The applicant having been directly recruited on 28.2.1980

was not eligible for being considered for promotion as
he had not completed five years of service. Some UDCs
who were junior to the applicant in the UDC's grade and

had been promoted as Inspector on an adhoc basis in 1982

by relaxation of the qualifying service of five years

to four years

Ga// : R 5k , -

being considered for regular promotibn as Inspectors.

PR S X s
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On 30.11.84 the Ministry of Finance had issued a .

notification entitling the seniors to be considered fo:

promotion as Inspector even though they had not the quallfying

‘service when their juniors with qualifying service are’ so

considered. Accordingly the applicant had the€ right
to be considered for promotion as Inspector because his

’Juniors who were offlciatlng as Inspector on an adhoc

s —

basis were being considered for regular promotion,
The High Court had also given a direction in O.P No.
8619 of 82 to consider the applicant. There were

other promotee UDCs also who claimed that they should

also e considered for promotion as Inspectorvby counting
their service as U.D.C before their regularisation as

qualifying service. Under the direction of the High Court

in 0.P No.4449/84 they were als0O to be considered for

promotion as Inspector. &
. I A met on 4th and 21st’Dec.1984
'5. The Departmental Promotion Committee which/was '
[

under the Recruitment Rules to be chaired by the Collector

but
of Central Excise{ was chaired by the Addltlonal Collector

8/ RIS PSS, e

of Central Excise and three more members. They met in
three instalments. Firstly,they met at 9.30 a.m on 4.12,.84
and considered only the cases ofv12 Inspectors who have

been officiating as such. These twelve InSpectors are

. Ltt}e C
respondents 6 to 17 before us. andélncluded all of them

.
in the panel for regularisation. On the basis of thelr
i - ,
i
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recommendations all the twelve werevpromoted on regular

basis by the impugned order dateéd 22.12.84 at Ext P-18.

e e s e = St s semee-, -

The same D.P.C met in the afternoon of 4.12.84 for filling

remaining
up‘theﬁnine out of the twenty one vacancies, twelve being
already . : covéred by régularisation of the adhoc f
y . , .
‘Inspectors. The DPC. considered apart from those UDCs

& e
who had five years of regular service, other UDCs also

who had been regulariseé from 1980. Even though they

had not completed five years of regular service, they -
were also consicdered under the direction of the Higﬁ
Cout of xerala in O.P No.4449 of 84, The applicant
was not considefed as he did not have five years of

total service. The DPC considered twenty three candidates

-

and prepared a panel of seven candidates. The D.P.C

met again on 21.12.84 under.the interim direction of the

w

High Court in 0.P No0.8619/82 to consider the cases of

senior direct recruits without five years of service
whose juniors had been consicdered. The L,P,C considered

, ' tae applicant before us
sixteen such direct recruits amongst whom Shri Davis/
o . . - s s s . R/

was at the top in the seniority list. The L.P.C

S e ol PR

assigned marks to the sixteen candidates but instead of

preparing a panel out of them, compared the marks obtained

s LTS o~

by the sixteen candidates with thé marks obtaineé by ﬁhe
'sev;n candidates in the péééi prepared in the~afternooﬁ
Ofw4;lé‘34 anéprepared a combined pénei of eleven
candidates . The highesﬁ mark of 80 was:obtained by

respondent No.18 and the lowest mark. of 65 was obtained
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by respondent No.27. The applicant was not included

in the panel as he was given only 50 marks. Based on

[

this panel, ten UDCs ,i.e, respondent Nos. 18 to 27 were

———

promoted'as Inspector on an adhoc basis vide the impugned
order at Ext P-19 dated 22.12.84, The applicant was
not c onsidered at all by the D.P.C in their meeting held

. PR

at 9.30 a.m on 4.12.84 when the question of regularisation
of ;AAAC Ingpectors w;st:aken up. This is in spite of the -
fact that t he direction of the High Court in Writ Petition
No.8619/82 filed by the applicant and another directly
récruited-U.D.C against the proposed adhoc p;anotion

of their juniors as Inspector was to close the petition

on the éssurance given by the Government Advocate that

the applicantsf case also will be considered for promotion

notwithstanding that they may not have rendered the

prescribed qualifying period of service,

6. After the aforesaid meetings of the D.P.C were held

anc the orders of promotion issued on &SSO FKoOEIE
B 4 F .

ne ‘
22.12.84/8t Ext P-18 regularicing all the twelve adhoc

(Vg , ) _
inspectors, i.e, respondents 6 to 17 and the other at
ten _
Ext P-19 promoting the/UDCs, i.e, respondents 18 to 27
‘ 6

as Inspector, two developments took piace. One of tﬂe
direct‘recruits Shri K.C.George who along with the
appiicant‘before;us haé filed the Writ Petition No{861§.
filed another Wr?t Petitiog No.866/35 before the High.COurt

of. Kerala against the promotion of respondents 18 to 27
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vide the impugned order at Ext P-19 on the ground that
some of them were junior to him and in accordance with the

notification of 30.11.84 ‘he - should also have been

“ Ihe other develoupment was as £ollows,

considered for promotion.é The Writ Petition No,4449/84 a-

&
filed by the promoted UDCs for being considered for

promotion as Inspector on the basis of their pre-regulari-

sation service and the Writ Petition No.866/85 which were

transferred to the Tribunal as Transferred Application Nos,

398 and 1007 of 1986 were decided by the Madras Bench
of the Tribunal in the judgment dated 18th February, 1987
with the following directionss-

"Evidently the order of promotion dated
'22.12.1984 is only an adhoc arrangement, as is

. clear from the order and also from the circum-
stances under which the Departmental Promotion
Committee was constituted, as well as the proce-
dure that was followed by the Committee. What
has to be done to fill up the vacancies in the
cadre of Inspector(Ordinary Grade) that existed
in December 1984 is to prepare a panel of the
eligible officers in accordance with the rules
and relevant orders and then to make the select-
jon. In doing so the applicants in TA 398/86
shall not be excluded on the ground that at that
time they had not rendered the prescribed
qualifying service of five years. We direct
the first respondent in TA 398/86 to do so
as expeditiously as possible. We quash the
order dated 22.12.1984(Ext .P-7 in TA 1007/1986)
by which ad hoc promotion has been given to
the respondents 4 to 13 in TA 1007/1986".

In impleméntation of the aforesaid cirections, the

respondent-Department did not touch the regularisation
twelve

of cadhoc Inspectors effected by the order at Ext P-18

S

even though the direction of the Tribunal was to prepare

_ a panel of the eligible officers in or@er”to £fill up the

vacancies in the cadre of inspector(OrQinéry Grade) that

- _ 1
existed in December, 1984". The respondents interpreted

the direction of the Tribunal to mean that only the order
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at”Ext p_19 by'which_adhoc promotions of UDCs were made‘ . A

having been quashed, a fresh panel has to be . orepared .

remalnlng C
for filling up theéhlne vacancies only. In'the supplementary

"affidayit dated 19:h?0etober; 1989 filed by respondents -

1 to 5 on this file;vthey indicated that a;review D.P.CV
meeting was.he;d under the'direction~dfxthe Tribunal on
.20.&.88 te £i1l ug the*fiQe vacancies of 1984, six vacancies .
of 1985, fivelvacaneies of'1986'ani si*'VacanCies of 1987,
¢helapplican; was.cdasideredvfor'ﬁrometion against ﬁhe |
fivé Vacancies of 1984 and was promoted as-inapector{

N

Central Excise ano he took over as such on 3 8. 88. it is not
clear how taey: assessed the numbeér of vacancxes of 1984 as

Eive instegd of %y the order of the ‘Madras Bench of ‘the

“Tribunal the impﬁgned order at Ext P-19 in this case promoting

requndehtse18 to 27,haslbeen set'aside, the relief soaght
ey tﬁe appiieahf before‘us against theee fequndente by the .
quashing oijxt.;719.has already been given. ‘We have, -
Athe;efore, to consider the other relief that aheAimpugned
order daped 22.12.é4 at ExtvP.ls,regularisiné tke twelve
adﬁoc Ihspectors sﬁbuld be quashed and tﬁat the status quo

ante as on 4.12.84 should be restored..

8. o We have heard the arguments of the learned counsel
for boﬁh the parties and gone £hrough the docuﬁentéciafe-'
fuily. ‘The 1earned eounsel for ghe'respondents.was good

- enough to ppoddceftbe proceedingé;of the D.P.C_meetings

held on 4.12.84 -and 21.12.84. AS has been indicated above ,
!

the D.P.C was given; to understand. that there were twenty

E

~ one vacancies as ini December, 1984 in the cadre of
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Inspector(Ordinary Grade), of which twelve vacancies:

had been filled up on an adhoc basis since 1982,

" Accordingly for reasons best known to them the D.P.C

held two separate meetings one in the morning of 4.12.84
ano tre other in the afternoon of 4.12.84 and under the
directions of the High Coort heldia further meeting!on
21.12.84. In the morning meeting of-4.12.84 the D.P.C
interviewed and assessed only tWelvevInspectorsvwho

had been given adhoc promotion as Inspector in 1982,
Théy did not consicder anybody else from the feeder cadre
of UDCs including the applicant who was senior to some

of them. The applicant was not only senior to some of

T T T T e e e - - i

them, but had been made eligible'by the nogiéios;;oo of
30;11.198471nd;cating that whore.juniors are oonsidsred
fof promotion as InSpectors, the seniors also should»be
‘consiaered even though they may not' have the required
length of service. The D.P.C seleotsd sll the.twelﬁe
adhoc Inspectors but reshuffled them on the basis ofv
marks obtainedlby them. Shri TMkraleedharan who obﬁained
80 marks wss'placed at the top of the panel and Smt.
Mary Jacob who got 50 marks was placed at the bottop
‘of the panels The applicant who was occupying the 86th
position in the seniority list of UDCs having been
appfinted as U.D.Cvon 238.3.80, was not considsred>by

the D.P.C whereas the last achoc Inspector who was

v



considered and regularised Qas-Mr.P.Unnikrishﬁan . who
was occupying 130th position in thé seniority list of .
U.D.C. There may be a number of other.U;D;CSSSenior 7
to Shri P.Unnikrishnanwith whom these twelve adhoc
Inspectors did not have to compete for regulérisation.
These twelve adhoc'Inspectors competed amoﬁgst themselves
for régularisation. This by any standard is é §ery

) :

unusual method of selection.

9. . As a matter of fact when there were twenty one
vacancies in the cadre of Inspectors to be filled up-

by promotlon by selection of eliglble U.D.Cs , it was
concerned
wrong on the part of tbeé:espondents to have earmarked
- excluslvely
twelve vacancieséfor-regularlsing twelve adhoc Inspectors
to have 2
andéconfined the selection for fllling up these twelve

“

" vacancies to onlyth@se twelve adhOC‘InspeC§ors, This
is not only égainst the RecruitmentARules-but also
unfair'tovother eligible UDCs who for one reason or
the other could not e appointed as'adhoc Inspectors
éarlier. It is established law thaﬁ an adhoc employee
is at the lowest rung'of empioyment(S.K Verma v. State
of Punjab, 1979 SLJ 477) and a person appointed on an
adhoc basis has no right to the post(S.P Vasﬁdev v.
State of Haryana, AIR 1975 SC 2292). 1In N.K.ghauhgn

"~ v. State of Gujarat, AIR 1977 SC 251, it was held that

"if exigencies of administration demand quick posting

[
ot
~

in the vacancy and one sourcelhere, direct recruitment)
. !

}

|

has gone dry , for a while, then the proper course is to

wait fOr‘a direqt recruit and give him notional déte of
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entry as the quota vacancyvand manage to keep the wheels

of Government moving through improvised promotions
. of

~expressly stripping such adhocists/all rights flowing

1\ A :
from temporary occupancy™. In the instant case before

us , the respondents 6 to 17 were glven adhoc promotions
as Inspectors by relaxing the sﬁatutory qualifying
service of'fivé years to four yéarslas there were not
enough numbers of eligiblé UDCs with five years of
service. The applicant was a direct recruit as U.D.C

and was given seniority above some of the aforesaid

' respondents even though he had only two years of service

in 1982 while the reséondents had four yea;é of service,
By t he principlé_oflsenior becoming eiigible.éutomaticéily
if the junior is eligible, a principle which had already
been acceptéd'by the réspondents for filliné up the

post of Superintendents,Central Exciée and accepted

by them for even Inspectors, though by a later date
notification of 30.11;84, the applicant also should

have beeh considered fo; adhoc promotién as Inspector

in 1982 itself, Instead of repairing this damage in
1984 by throwing open all the twenty one vacancies of
Inspectors to all-eligible U.D.Cs and others, the

respondent-Department perpetrated the injustice by
as it were :

reservingéthe twelve vacancies exclusively £Or the twelve
< |

adhoc Inspectors to the exclusion of other eligible U.D.Cs.

o v e rp———————
'
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This is violative of Articles 14 and 15 of the Consti- >
tution.

an S
16, ' It is alsosestablished prescribed procedure

¢

- 3

sanctified by judicial pronOuncemehts £hat in the matter

of promotioﬁé, vacanci?s in the promotion quota héve>

to be filled up on a Year to year basis and bunching

of VaCancies‘of a number of yearé‘in‘one year and

preparing one consolidated list is illegal. 1In Basaya

Sindgivele v. Union of India,ATR 1987(2) CAT, 275,

it was helé that bunching of vac;ncies of a number

of.years in violation of Ministry of Home Affairs O.M

of 24.12.80 (1aying down yéa;wise seqiority list to‘be

prepa;ed) is illegal. BY bunchingﬂof vacanciesv

candidates Qﬁxy&eﬁa not eligible Wheﬁ the vacancies ,
(= ‘candidates %

arose in an earlier year, are also clubbed wigﬁ;eligibleé

earlier vacancies
to compete even for: those vacancies,if the/ are bunched
- | < 4 | &
with the later vacancies. Nothing has been shown by

o

the respondent~-Department to indiqate that the twenty

one vacanies which existed in the seginning of December

had arisen in one year of 1984, Most probably they

have been carried forward from earlier years. Even if

it is presumed for the sake of argument that all the

twenty one vacancies arose in 1984, there Was no reason

to prepare three panels, one exclusively cénfined to

adhoc Inspectors and two prepared on 4.12.54 and 21.12,84 out

of other UDCs etc. Respondents 6 to 18 were subjected to
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a favourable and unequal competition for the twelve

vacancies as compared to those who were considered

by the D.P.C for the remaining nine vacancies.

17. Further ,action taken by the respondent-Department

)

in complance of the Judgment of this Tribunal dated

18th February, 1987 is also erroneous . The Tribunal

the
had directed "to £ill up/vacancies in the cadre <&

5, -
Inspector(Crdinary Grade) that existed in December, 1984" °

and "to prepare a panel of eligible officers in accorgdéance

v 4 orders
with the rules and relevantZand then to make the selection®.

&
The respondents maintained the'panel of twelve adhoc

Inspectors and got a review D.P.C meeting arranged

to fill up the remaining nine vacancies. The violation

of the established. rules and procedure for £illing up-

the twenty one vacancies persisted in spite of the

fact that the Madras ‘Bench of the Tribunal had quashed

u Te

the selections made in Decenber, 1984 for £illing un

all the twenty one vacancies.

18. In the facts andé circumstances we allow

the apolication and set aside the impugned.order,dated ,
22.12.84 at Ext P-18 noting that the 1mpugned order

of the same date.at Ext P-19 already stands quashed
in‘ehe judgment of the Madras Bench of the Tribunal
dated 18th February, 1987 in T.A.K 1007 of 1986,

The result is that all the twenty oae vacancies will

have to be f£illed up by review D.P.C. We direct further
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that the respondents 1 to 5 should convene review L.p.C .~

for preparation of year-wise panel to fill up the twenty one
' ‘ L %4

-vacancies arising>in each year by considering only

o+

those officials who were eligible in that year.
For phe'purposes of eligibility in each year, the

principlé enunciated in the notification dated 30.11.84
also ‘ . '
should/be followed. The adhoc Inspectors will have to
. b '

. compete.on the basis of their seniority, suitability

and merit with other eligible candidates., Action
on the above lines should be completed within a

period of 3 months from the aate’of'communication

" of this order. The application is allowed to the-

extent of aforesaid directions with no order as .

costs.

sell—
(A.V HARIDASAN)
JUDICIAL MEM3ER

ST
(s.P MUKJ%JI) ‘

VICE CHAIRMAN
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ORIGINAL APPLICATION NO,219/89

K.C George ’ ' s Applicant
V. ‘
1. Unioh of India represented by the Secretary,
Ministry of Finance, North Blodk, New Delhi,
2. The Collector, Central Excise, Cochin.
3, The Deputy Collector(P&E), Central Excise,
O0ffice of the Collector, Central Excise, Cochin.

4, The Departmental Promotion Committes,
represented by the 2nd respondent.

5. P.Sreekumaran Nair ’

6., P.P,Raveendran '

7. M,Balan

8, M.Antony

9., K.J.Davis

10,M,Girija

11.G.Harikrishnan

12.C.Abdul Majeed | ,

13.K.V Jose

14K .Padmajadevi

15.Ravivarma Raja

16.Mary P,.S.

17.5.Aleykutty

18,T.V Sasidharan

19.,Jossy Bridgit Joseph

20K M Satheeshchandran

21,C.G Ramachandraq

22,C.K Paul ' A ;

23.M.M Jacob '

24,5herine Mathew ’.

25.M,Sathish |
- 26,M,K.Jayarajan N ee Respondents
Shri R.Rajasekharan Pillai : .. Counsel for th,
applicant
Mr.P.Santhalingam, ACGSC eo Counsel for
R1 to R4,

M/s. M.P Govindan Nair & .
George Poonthottam : .o Co?nsel.For
: R-10
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AN

m/s. 0.V Radhakrishnan &
Raju K.Matheus S Counssl for R21, 22 & 23.

M/s. Krishnan, Unni & Ajith Counsel for R24 & 25

0 RDER

Shri 5.P Mukerji,Vice=-Chairman

'In this application dated 6.4.89 the applicant uho
- has been working as Deputy Office Superintendent in the

" Collectorate dFACenFral Excise at Cochin has prayed fhat

the imegned prder dated 1.8,88 at Annexufe-H promﬁting as
Inspectorsd?_Cantral_éxcise on a regulr basis certain officiels
who have beén holding the post of Inspectér, Centfal Excise

aﬁa Technical Assistant on én adhéc basis should be éet aside
and that the appliéant should be declared to be entitled to

be considered for promotion for the years 1982 to 1986 and
that the respondents 1 to 4 directed to include his name in
the panelvaf/least fof'tse ;ears 1982 or 1983, The brief
facts of the case as recounted by the applicént are as

. .

follouws,

2. The appllcant joined thé Excise Department as an
U.D.C by direct recruitment on 6, 3 1980 with fifteen ysars
oF service 1n the Indian Army, He~uas conf1rmed as U.0.C
on 19.4,82, Some L.D.Cs who had been promated as U.D.Cs
| earlier,again§t the dlyect recruitment quota, but later
ragulériSed'against the promotion qudta as ana when they
arose, had praviously been shown senior te the direct recruits
but in the seniority list of 1 1486 they were placed below
_ the later dates of
the dlrect recru1%s on the basis oﬁﬁthelr regular promotion
against the promotion quota posts. In 1982 when soms vacanc1es
in the post of Ihspeétor of Central Excise(Ordinary Grads)
arose the U.D.Cs junior,to'the applicant were considered for
bromotion as they had longer period of qualifyidg seryica
than the éanior direct recruits, The applic ant moved the

High Court of Kerala in urit Patitlon No.8619 of 82 for

direction to the Department to consider the seniors for
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promotiob when their juniors afe considered for promotion
as Inspector, Ultimately the_Dapartmant themselves on
30th NoVemba:,\1984 notified an amendment to the Recr&itment
Rules to tbe effect that_@hen a junior person is cons idered
for promotion, his seniar shﬁuld‘alsnAbe coﬁsideréd
prévided_he has successfully completed his probation
‘.and put in tuwo yearS{oF.cdntinuous service. The
applicént‘s Writ Petition was transferred to the Tribunal
~as T.A.K 173/87 which was disposed of by the Tribunal
by its judgment dated 21.7.{988‘closing the Writ Petition
_ on the ground that appropriate amendment (dated 30.11.84)
had been brought about by the Deprtment., Since the
amendment had not beén give retrospective affect, the
applicant did not get necessary relief and he filed a
Revieu Petition No,51/88 uhich/\i: pending consideration
of the Téfggngiz sig?geggggef%S?agiegugssgégeopaﬁfﬁ9&Q/',
meetings uéra ég;ductéd,'uhich acccrding to the applicant
vere illegal, By one proceediE;Ziggoc Inspéctors uﬁc
vere juniof to the applicant uerg/gonsidarad for regul ar
promotion as Inspector, _ﬁhile in the other proceedirgs
the D.P;Cvconsidéred certain eligible parson%vigngi?ntgg
ﬁorms prescribed by the Government of India, The.applicmit
challenged these pfoééedings invD;P 866/85 which was
transferred to the Tribunal as T.A 1007/86. The Tribunal

' , ' (Annex:B)
disposed of this pgtition by its judgment dated 18.2.87/ o
setting aside the order of promotion of certain U.D.Cs. -
- ‘ ¢ by another directly recruited U.D.C
Still another petition was filed(0.P 3448/85)thid1
uaé transferred to the Tribunal as T.A.K 480/g$:/and:&
hés since been disposed of by this Tribunal by its
 judgment dated 22,12.89 setting aside thé regularisation
| of adhoc Inspectors also, It may be noted that the latter
judgment dated 22,12.89 was deli vered by the Tribunal,

"to which both of us were party, during the pendancy of

L]
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this application befﬁre.ds. In the Original Application
before us ﬁﬁ'ﬁﬁiﬁﬁhﬁpe applicant stated that fhe Transferred
Application Ny.480/87 was pending before the Tribunal,

The applicant's contention is that contrary to the direction
of the Tribunal in the judément dated iQ;?;IE&ﬂ, the
respondent-Department held another meeting of the D.P.C

in 1987 and gave promotion to adhoc'Inspéctﬁms/T.As vide

the impqgaed ordei dateﬁu1.8.88(Annxure-H).\On applicant's
representation a Fur?her D.P.C mesting was con&ened for
‘appointment to the post of Inspectors for the years 1984,
1985, 1986 and 1987 . Housver, eVahéfzgngpplicant had
already been promoted as Députy Officg/Superintendent(Level I1)
in ﬁecember, 1985 , he was also called for interview by the
D.P.C which %g;gg;%g;)to,the applicant was an abrormal
procedure, The applicant ués not selected, The applicant's
contention is that the selection by interview was conducted
by tbe respondents just to eliminate him from the seslection
becauses he has been Filing petitions after qetitions against

before the Tribunal

the Dep artment and two petitions were pendidgéyzig he was
interviewsd, He has indicated that the D.P.C was headed

by the same officer uhd ﬁéd\made therselections prejudicial

to the petitioner,earlier. He has challenged the D.P.C

proceedings as violative of the instructions issued by the

 Government in the 0.M of 24.12.80 at Annexure~K., He has |
challenged the proceedings alse on the ground that regqularie=
sation of twelve adhoc Inspectors was under challenge

in T.A 1007/87., He has also indiéated that thg vacancies
of 1982 and 1983 to which adhoc Inspectors uafe promoted
and whose promotions were under challenge, should also

have besn considered By the D.P,C . He has also arqued

that by not-reékanfng the number of vacanciss in each

year properly, distorted zones of consideration have been
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taken into account by the D.P.C. The respondents have
stated that direct rscruit U, D C like the appllcant who

had not been considared by the D.P.C because thsy did not '
. have the required qualifying serv1ce for promotlon to

the post of Inspeotor were 1ater called by the D.P.C

on 21,12,84 and ten officers from the select panel were

promoted. Howover, when the Tribunal by 1ts Judgment dated
aforesaid
18»2&§Z set aside the/order dated: 2%bﬁ2.84 and directed
fresh selsctions to be%;ode and the Review Application filed
by the Departmant»uas rejected, the Department decided to
hold fresh D.P.C for the vacancies that existed in December, -
1984, Since'ahy‘ohange in the panel prepared in 1984 uas
bound to affect the pansl and promotions made in the later
years, it was decided'to'cooduct yea:Uise D.P.Cs for the
years 1984, 1985, 1986 and 1987, ng D.P.C was held on
'20,7.88 and yearwise paoels were prepared for f984, 1985,
1986 and 1987‘and'twenty tuo officers wers_promoted by the
impogoedromder dated 1,8.88, The applicant was considerad
by the D. P C for promotlon agalnst vacancies in 1984 and
1985, but he was not selected. He was not consxdered.ﬁor
1986 vacancies.onwards as he was promoted as Deputy 0Office
Superlntendent(Level II) in 1985 and went out of the feeder
.vcategory for promotlon as Inspector. The respondeats have
stated that against 5 vacancies of.1984, fif teen officers
were considered., For the 6th vacancy of 1985, eightsen officers
were considered and so on, In all 38 candidates were called
for inteovieu and none of them was outside thé'fiold of
consideration.-vThey have argued that the applicant cannot
' be considered for the yaaro 1982 and‘1983 as he had only
two to three years qualifying service as U,D.C having
been promoted on 6.9,80., His contention that his juniors
were considered for promotion as Inspector has bsen met
by the raspondento by stating that the jumiors had the
reqoisite length of qualifying service as U,D.C and they

were shown as junior to the applicant because they rendered
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service as\U.D.C partly in promotion gquota post and partly
in direct recruitment post vacancigs. In the years i982
and 1983 there was no provisioh to consider seniors when
juniors are considered as such an amendment was made in
Group C Recruitment Rules by the notification dated |
30.]1.1984. They have argued that if the applicant wanted
to.bé considered for p;omation as Inspector he should not
have accepted his promotion as Deputy.DFfice Superintaﬁdent
(Level II) in 1985 and the allegation of any vindictiveness
is not true., They have produced the notification dated ‘
19th May, 1984 (Annexure R-1) amending the Recruitment Rules
for the post of Inspector to tﬁe effect that the %eligible
offlcars shall be requirad to pass through an intervieuw
beFore promotion", They have denied the allegation of ‘
the applicant ‘that 1nellglble officers have been selected,
They havs asserted that the procedure laid down by the
. Government in 0.M of 24,9,80 have been folloed by the‘
D.P.C in the proceedimgs on 20;7.88. In his rejoinder
the applicant has stated that on 4,12,1984 there wvas
eleven vacanciss.' He has also referred to the case of

him had besn
11th person at Annexurs-H wholike/ promoted as DOS in
1985, b3§}$§§ gégsidered for promgzlon. On the other
hand, the ;tglicant had accepted hls.pramotibn as DOS II
under protest vide his letter dated 3.9. 85 at Anme xure=L
wherein he 1ndlcated his acceptancz7%u1thout prejudice
to the outcome of the said U.P"(l.e. U.P No.B866/85).,
. He "has also argued fhat the tuelve vacancies which~ﬁare
filled up by promoting tuwelve adhoc Inspectors who were
interviewed on 3,12 1984 had not been touched by the
~ Review D.P.,C and theif names have not been taken into
account, This:cléarly vitiates the entire proceedings.
According to him, if these vacancies are also taken |

into account, there would have been twenty three vacancies

in 1984 and not eleven. He has controverted the arguments
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of fhs respondents abouf the applicant not haﬁing
qualifying service in 1982 and 1983 by stating that the
judgment of the Tribunal dated 18th February 1987( |
Annexure-B) entitles him to such consideration. He has
also argued thaf in abcordaﬁce with the respondsnts‘aum
showing in 0,A 424 of 1988 the D.P.C interviews the
eligible candidates only to categorise them as fit and
not fit for promatién and thereafter examines the service
records, Thué the interview is not the sole governing

factor,

3. We have heard the arguments of the learned counsel
for both the parties and gone through the documents cérefully.
As has been stéted earlier, this application was filed on
7.4,1989  after which this very Bench of the Tribunal, to
- which bdfh of us were a party, delivered judgmant on
22.12;1989 in Transferred Application No,480/87 which

had been tfahsfsrred from the High Court where Shri

K.J Davis had filed that Writ Petition No.0.P 3448/85,

In that application the main challenge was againé;the
order dated 22,12,84 by which the Department had regularised
. promotion of twelve U.D.Cs who had been earlier promoted
as Inspector on an adhoc basis as also the order dated
22.12.,84 by which ten U.D.Cs and Stenographers, some of
vhom were junior, had been bromoted a; Ingspector on an
adhoc basis, In that Transferred Application we found
that the second order dated 22,12.84 promoting ten

U.D.,Cs and Stenocgraphers as Inspectqr had alreade%E;
aside by another Banch of this Tribunal in T.A.K 1007/86,
by the order dated 18th'February,_1987.v S0 far as the
first order dated 22.12.B4 regularising tuwelve adhoc
Inspectors are concerned, we found that arde? to be

irregular and set that order also aside. - The concluding
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two paras of our judgment would be illuminating and are

as followste

"17. Further, action taken by the respondent-
Department in compliance of the judgment of this
Tribunal dated 18th February, 1987 is also erroneous.
The Tribunal had directsd Mo fill up the vacancies
in the cadre of Inspector(Ordinary Grade) that
existed in December, 1984%,and "to prepare a panel

of eligible officers in accordance with the rules
and relevant orders and then to make the selection®,
The respondents maintained the panel of twelve adhoc
Inspectors and got a feview D.P.C meeting arranged
to fill up the remaining nine vacancies., The
violation of the established rules and procedure

for filling up the tuenty one vacancies persisted

in spite of the fact that the Madras Bench of the
Tribunal had quashed the selections made in December,
1984 for filling up all the twenty one vacancies.

18, In the facts and circumstances we allow

the application and set aside the impugned crder
dated 22.12,84 at Ext P=18 noting that the impugned
order of the sams date at Ext P-19 already stands
quashed in the judgment of the Madras Bench of the
Tribunal dated 18th February, 1987 in T.A.K 1007

~of 1986, The result is that all the twenty ons
vacancies will have to be filled up by review D.P.C.
We direct further that the respondents 1 to S should
convene review D.P.C for preparation of yearuise
panel to fill up the twenty one vacancies arising

in sach year by considering only those officials

who were sligible in that year, For the purposes

of eligibility in each year, the principle enunciated
in the notification dated 30.11,84 should also bs
followed, The adha Inspectors will have to compete
on the. basis of their seniority, suitability and merit
with other eligible candidates. Action on the above
line should be completed within a period & 3 months
from the date of communication of this order. The
application is allowed to the extsnt of aforesaid
dirsctions with no order as to costs?®,

It may be recalled that the applicant Shri K.J.Davis

who was the petitioner in the aforesaid case and the applicant
jointly '

before us Shri K.C George had/moved Writ Petition No,8619/82
3% : ‘ .

challenging the adhoc promotion of Inspectors mde in 1982,

the ‘reqularisation of whom in 1984 had been challenged . by

Shri K.J Davis in the aforesaid Transferred Application

decided by us on 22,12,1989, S/Shri Bavis and George had

challenged the adhoc promotion of their juniors as Inspectors

(s/shri Davis and George)
stating that since theyLwere senior to them, they should also
a-
be considered for such promotion, In C.M.P 31970/84 moved

by the aforesaid two petitioners before the High Court
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in that Writ pPetition the High Court directed that the
petitioners should be considered for adhoc promotion as
Inspector on the ground of their seniority., But this uwas

not done, On the other hand, on 21.7.88 the Tribunal closed

the cass with the following observations :=

"4, When this matter was taken up for hearing
Advocate Mr.K.Prabhakaran, ACGSC appearing on behalf
of the respondents has produced bsfore us a gtopy of
the notification dated 30,11,84 by which the Central
Excise and Land Customs Department Group C Post
Recruitment Rules, 1979 have been amended by adding

a note that if a junior person is considered for
promotion on the basis of his completing the prescri=-
bed qualifying period of service in that grade, all
persons senior to him in thes grade shall also be
considered for promotion, notwi thstanding that they
may not have rendered the prescribed qualifying period
of service in that grade, but have completed succsss~
fully the prescribed period of probation,

5. In view of the aforesaid amendment, the grievancs
of the applicants is redressed and hence no relief
is called for as prayed.

6. We clos this application.,®

t

'From the abovwe observations it is clear that the Tribunal

was given the impression that the grievanca of the two
petitioners inciuding the applicant before us which arose
in 1982 becauée of adhoc prcmofion of their juniors as
Inspéctor stood redressed by the amendment of 30,11.1984
by which when a junior is considered for promotion as
Inspector, the seniors even though they %&E'not have the
requisite qualifying service will also be conéidered. Thus
evident \
it is.zgagg that the Department was committed to consider
the applicant before us for adhoc promotion as Inspedtor in
1982, Since he was not so considered and if he had been
considered his position would have been very much different

in December, 1984 uwhen the Department regularised the

twelve adhoc Inspectors, the regularisation of these adhoc

- Inspectors by the order dated 22,12,84was vitiated. In any

case since all the promotions and regularisation as Inspectors

made on the basis of the three meetings of theD.P.C held on
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the forenoon of 4,12,84, afterncon of 4.12.84 and on
22.12.84 had been set aside by this Tribunal in the tuo
judgments dated 18th February 1987 in T.A.K 1007/86
and our judgment dated 22,12.89 in T.A.K 480/87
and tha Dep artment was directed té get the twenty one
vacancies fllled up by a review D.P.,C by preparing
' yearulse panels,the action already taken by the Department
in convening the meetings of the D.P.C on 20.7.88 and
getting the five vacancies of 1984, six vacancies of 1§85
and six vacanciés of 1987 Filled.up would be erronsous,
Since the eligible candidates of 1985, 1986 and 1987
and zone of consideration would Ee dif ferent, if the
tuenty. one vacancies of 1984 had been corrsctly filled
up as directed by this Tripunal, we have no other
alternative but to set aside the entire proceedings of
the D;P.C.held'on;20.7.1988 and consequent action taken
by the Department., UWe do so accordingly:and direct ths
raspondenté ﬁo convene a review D.P.C for filling up the
twenty one vacancies which arose upto December, 1984,
strictly in accordance wi th our_judgmeqt dated 22,12.89
in T.A.K 480/87 and only thersafter get the vacancies of
1985, 1986 and 1987 filled up in accordance with law,
We close this application on the‘abpve lines with ne

" order as to costs,

(A.V HARIDASAN) . (S.P MUKE
JUDICIAL MEMBER VICE CHAIRMAN
n. L]



