"A.Abdul Nazer o : Applicant

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

(1) 0.A. 215/90, (2) 0.A.188/90, (3) O.A. 191/90 , (4) O.A. 209/90
(5) O.A. 214/90! (6) O.A. 222/90, (7) O.A. 246/90, (8) 0.A. 253/90
(9) 0.A. 310/90, (10) O.A 317/90, (11) O.A. 386/90, (12) O.A. 402/90

- (13) O.A. 444/90, (14) O.A. 463/90, (15) O.A. 477/90, (16) O.A.

664/90, (17) O.A. 685/90, (18). O.A. 908/90, (19) O.A. 910/90 &
0.A. 915/90. ' '

DATE OF. DECISION ' ¢ 10.1.1992

(1) In 0.A 215/90 |
Laly Joseph o : Applicant
VS,

The Union of India through the General Manéger,
S.Rly, Madras-3 and 3 others. . : Respondents

(2) In_O.A. 188/90

M.K.Abdul Rehiman ‘ : Applicant
VS, ’ ‘ '

Union of India represented by the ‘
General Manager,S.Rly,Madras-3 and 3 others.: Respondents

(3) In O.A. 191/90

C.Muraleedharan = ' ¢ Applicant

. VS,

Union of India _fhrough the
General Manager,S.Railway, :
Madras-3 and 3 others. C Respondents

(4) In_O.A. 209/90

C.Muraleedharan : Applicant
Union of India represented by

the General Manager, S.Rly, : _
Madras-3 and 3 others. , : Respondents

(5) In O.A. 214/90

vs.
Uriion» of India represented by the

General Manager,Southern Railway, . R
Madras-3 and 3 others : Respondents
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(6) 0.A.222/90
C.I.Antq
Vs,

The Union of India through the
General Manager, S.Rly,
Madras-3 and 3 others.

(7) OA 246/90

E.P.K.Surﬁl Kumar

vs..

The Union of India through the

General Manager, S.Rly,
Madras-3 and 3 others

(8) O.A. 253/90

K.A.Yesudas

Vs,

The Union of India through the
_General Manager, S.Railway,
Madras -3 and 3 others

(9) _0.A 310/90
B.Radhakrishnan

VS,

The Union of India représented
by the General Manager, S. Rallway, :
Madras-3 and 3 others.

(10) _0.A. 317/90

" M:Thirupathi.-
VS.

The Union of India represented
by the General Manager,

Southern Railway, Madras-3 and 3 others.

(ll) O.A. 386/90
K.N.Radhakrishnan

Vs,

‘The Union of India through

the General Manager,S.Railway,
Madras-3 and 3 others.

(12) Q.A. 402/90

- M.K.Subramanian

VS.

Union of India & 3 others.

Applicant

Respondents

Applicant

Réspondents

Applicant

Respondents

Applicant
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Appl'icant'
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Applicant
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" Applicant

Respondents



13. 0.A. 444/90

U.N.Ravivarma
VS.
The Union of India through

the General Manager, S.Railway,
Madras-3 and 3 others,

(14) 0.A.463/90

Mutham Perumal Pillai

VS,

Union of India represented

- by the General Manager,
Sout_;hern Railway,Madras-3 and 3 others.
(15) O.A 477/90
B.Chandramanohar

Vs,

The Union of India throughthe
General Manager, S.Rly,

Madras and 3 others.

(16) O.A 664/90

Jomy Paul

VS, |

The Union of India through

the General Manager, S.Railway,
Madras-3 and 3 others.

(17) O.A 685/90

‘Laly Joseph

VS.

The Union of India through
the General Manager,

Southern Railway,Madras-3 and 3 others.

(18) _0.A 908/90
C.K.Babu

vs.

Union of India through the

General Manager,S.Rly,
Madras-3 and 3 others.

Applicant

Respondents

Applicant

Respondents

Applicant

Respondents

" Applicant

Respondents

~Applicant

Respondents

Applicant

Respondents.



19. O.A_910/90
C.K.Rajendrakumar

VS,

The Union of India through

the General Manager,
S.Railway,Madras -3 and 3 others.

20 _0.A 915/90
C.K.Babu

VS,

Union of India through

the General Manager,
Southern Raily ,Madras-3 and 2 others.

M/s.P.Sivan Pillai &
R.Sreekumar

Mr.T.R.G.Warrier
M/s.M.C.Cherian & T.A.Rajan.
~ Mrs.Sumathi Dandapani

CORAM

Applicant

r

Responderits

Applicant

Respondents,

Advocates for all the
Applicants.

Advocates for the -
Respondents.

THE HON'BLE MR.S.P.MUKER]I, VICE CHAIRMAN

- THE HON'BLE MR.A.V.HARIDASAN, JUDICIAL MEBER

| Whether Reporters of local papers may be allowed to see
the judgment?'\/-u, .

2, To ‘be referred to the Reporter or not? ‘7(;)

3. Whether their Lordships wish to see the fair copy of the

judgment ?

4, To be circulated to all Benches of the Tribunal? |
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JUDGMENT

(Hon'ble Shri S.P.Mukerji,Vice Chairman)

Since common quéstions of law, facts and reliefs have bseﬁ
raised in these twenty . applications and since they have been ;argued
together by the rival parties, we dispose them of by a common judgment
as follows. For the -purpose of detailed examimr‘iation, ‘we have taken up
by the consent of the counsel for both the parties O.A 215/90 as a
représehtative case.. Accordingly we proceed to examine 0.A.215/90 in

detail and thereafter other applications separately as follows.

2. In this application (O.A 215/90) dated 19th March, 1990, the
applicant who has ' been working as Diesel Assistant, Southern Railway
has éhallenged the order of the Railway Board dated 3.4.1981(Annexure

A-6) in which inter alia certain- hours of work have been excluded for

‘reckoning the limit of 10 hour of duty. for the running staff anci it has

also been ofdained "that the running staff will not claim relief within
10 hours of their duty at é stnfeitch while :r'unning through their head-
quarters nor will‘ they resort to stabling _of trains short of destination
on completion qf 10 hours duty at a stretch". He has also challenged
the impugned order of punishment dated 13.6.8§(A°nq¢xure A9) withholding

his increment due to him on 1.7.89, for a period of three months without

the effect of postponing future increments. He has challenged the appellate

order also dated 17.11.89(Annexure A-11) rejecting his appeal and confirm-

ing the punishment. The brief facts of the case are as follows.

3. The applic_arit joined as Diesel Assistant in 1986 when he was".

23 years old. He belongs to the category of running staff. While resting

at Jolarbett_ai he was called to work on the gqods train, Palghat Jumbo

loaded with rice and scheduled to leave in the early hours of 6.4.89,

-Thé applicant ]:oined duty and 'signed on' duty at exalct‘ midnight, i.e,
00,00 hours on. 6.4.89. ‘:I‘he goods train actually started admiftedly . at
2,50 hours. According to - the applicant after a strenuous run without any
rest, relaxation or break during the whole night and without answe;ring

the call of nature and the minimum human needs, he continued on running

o2
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duty till 12 noon on 6.4.89 and claimed rest when the train reached
Sankarid.urg station (at 9.55 a.m.) and 'signed off' from duty at .112.20
hours after completing 12. hours 20 minutes of duty at a stretch from
'signing on' to 'signing off' . On 7.4.89 he was served with a chargesheet

(Annexure A7), the Statement of Allegation against’ him reads as follows:-

"Statement of allegation

While the aforesaid was functioning as DSL. Asstt of train
* No.PGT/JB on 6.4.89 ex JTJ-ED, claimed rest at SGE at 12.00
hours, short of desﬁnation and refused to work further upto

ED, resulting in étébling of train enroute."”
The memoraﬁdum indicated that it was proposed "to take action against
him under Rule ‘ll‘ of the Railway Servénts (Discipline and Appeal) Rules,
1968. A statement of imputation of misconduct or misbehaviour on which
actions is proposed to be taken, as mentioned above, it is given overleaf".
He represented on 17.4.89 at Annexure A8 arguing that in accofdance
with the "RLT award of 1969 accepted by ‘the Railway Administration
after 1977 the total maximum hours of duty at a stretch from signing
'ON' to signing 'OFF' shall not exceed 12 hours". Since he had claimed
rest after this limit there is no violation of the condition of his employ-
ment. He also indicated .that "the charges are vague' and cryptic. He
explained that when claiming of rest itself was lawful, " claiming of rest
at short of’ destination or otherwise,- was also lawful. The ‘disciplinary
aufhority, howevgr, without considering his explanation imposed the penalty
by thé impugned order at Annexure ‘A9, The appeal was also rejected
by the impugned order at Annexure Al0 by a non-speaking order. The
applicaﬁt has surveyed the history of the fixation of hours of_ work of
Railway servants starting from 1946 when the Government of India in
the Labour Department appointed * Mr. Justice Rajadhyaksha to adjudicate
upon the héurs of work of Railway“ servants, who submitted his report |
~on 15.5.1947. In para 276 of his Award Mr.Justice Rajadhyaksha observed

as follows.,



"Nevertheless humanitarian considerations as well as public
safety and confidence demand that there should be a maxi-
mum limit to the hours of duty at a stretch".

The Adjudicator fu;'ther pointed out that the witnesses who appeared
before him were unanifnous in view that continuous duty can be performed
upto 12 hours and the witnesses of the Administration accepted the plea
that fatigue will set in after completion of that period. The Adjudicator
recommended that hours of running duty at a stretch should not ordinarily‘
exceed 10 hdurs and such Staff should be entitled to claim relief after
a running duty of 12 hours provided two hours notice is givén to the
Administration in advance. The Gow)ernment having accepted the
recommendations, the Railw'ay Board issued Subsidiary Instructions regard-
ing the Loco and Traffic running staff as in Part C thereof contained
in the Handbock on Hours of Employment Regulations, as at Annexure
‘A-1. According to t_his annexure, hours of work of the running staff
- should be calculated from 'signing on' to 'signing off' and that the "overall
duty at a stretch of running staff from the time of 'signing on' should
not exceed 14 hours and they should be entitled to claim relief after
14 hours provided they have given two hours notice for relief to the
Controller". It was alsc provided that "their running duty at a stretch
should not ordinarily exceed 10 hours and they should be entitled to claim
relief after 12 hours provided they have given two hours notice for relief
to the Controller". For the pﬁrposes of computing running duty at a stretch
the time should be calculated from the actual departure of the train.
According to the applicant if the crew is detained at the starting station
itself, that period will count for the 14 hours limit of overall duty at
a stretch and that the running duty from the time of departure of the
train cannot exceed ordinarily’ 10 hours and in any case it cannot exceed
12 hours on prior notiée by staff. With changing circumstances when it
became difficult to foliow the prescribed maximum limits, the Government
in 1969 appointed Hon'ble Mr. Justice Miabhoy to adjudicate upon again
on service conditions including the question of duty at a stretch of running
staff, He submitted his report in‘ 1972 which was accepted by the Govern-

ment in toto vide para 412 of the Indian Railway Administration and
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Finance Code, The applicant has referred to the observations made in
the report in which the need of prescribing = the limit of running duty
hours at a stretch and the lacuna in the Hours of Employment Regulations
(HER) which ‘prescribe only weekly and monthly limits of work and rest,
were highlighted. Having regard to the aforesaid consxderatlons the

Miabhoy Tribunal recommended as follows:-

"Runmng duty at a stretch of running staff should not

ordinarily exceed 12 hours. But such duty may extend
to a maximum period of 12 hours provided the concerned

Administration gives at least two hours notice before
the expiration of 10 hours to the staff that it will be
required to perform running duty for two hours more
provided further that the total maximum hours of duty
from signing on to signing off does not exceed 14 hours
provided further that the total maximum hours will be

progressively reduced to by half an hour every two years
from - the date of this report till the target of 12 hours

is_reached i.e., at the end of 8 years from the date

of this report the total maximum hours of 'duty at a stretch

from signing on to signing off shall not exceed 12 hours."

(6.1.1989)
The applicant has argued that at the material time Awhen the cause of
’ L

his grievance arose >eight years had expired from the date of submission
of the report and accordingly the maximum limit of 14 hours of duty
' from' signing on to signing off had come down front 14 hours to 10 hours
which is the Sartle as the limit of running duty at a stretch, Thus the
difference between the- running duty at a stretch and overall duty between
signing on and s1gmng off for the running staff had come to an end.
The Administration could extract 12 hours of running duty at a stretch
provided as recommended by the Tribunal the Administration gives at
least two hours advance notice as _soon}és 10 hours of running duty is
completed. The applicant recalls that in 1973 there was a nation wide
strike by'Loco runrting staff demandiné a limit of the duty at a stretch
of running staff to 10 hours from signing on to signing off irrespective
of the duration of running duty involved. The strike was called off on
an Agreement signed by the then Labour Minister on behalf of the Govern-

ment on 13.8.73 which was placed before - . Parliament on 14.8.73



by the then Railway Minister. Point No.8 in the Agreement reads as
follows:-

"Members of the Loco Running Staff will not be requiréd

to work for more than 10 hours as a stretch from signing

on to signing off".(emphasis added)

Copies of the Agreement and the Statement made by the .then Minister
of Railways before Parliament have been appended at Annexures A2

and A3. The following extracts from the Statement would be relevant:-

"Members of the Loco Running Staff will not be required
to work for more than ten hours -a stretch from signing
on to signing off.

Details and mode and manner of the implementation
of ten hours of work will be discussed and finalised by
the committee to be appointed and held between the
representatives of the loco running staff and the Govern-
ment within six - weeks from the withdrawal of this

agitation™.
In reply to a Lok Sabha Question the then Minister of Railways stated
on 29.11.,77 inter alia) that the agreement that ‘'loco running staff - will

not be required to work for 'more than ten hours at a stretch from

’

'signing on ' to 'signing off' had been implemented for "all‘Mail, Express
and Passenger trains" and that "coverage in respect of Goods trains is
about Bg. Steps are in hand to complete the rema'inirig portion also"(Annex.
A4). In acéordance with the Agreement a Committee was formed comprising
the representatives of ﬁhe Government and the Locomen., After protracted
discussions, study and tests , the Railway Administration finally issued
the order dated 31.8.1978 at Annexures A-5 , the relevant portion of

which readé as follows:-

" In August, 1973, the Ministry of Railways decided that
the runnir;é staff would not be required to work for more
than 10 hours at a stretch from the time of 'signing on'
till the time of . 'signing off' and this decision would be
implemented in a phased manner, Accordingly, Railway
Administrations were advised to take necessary measures
in this respect. Necessary additional staff for the purpose
“of implementing the decision was cleared . for sanction
by competent authority by the Minister of Railways'
in December 1977-January 1978. Accordingly, in supersession
of the provisions of Para 17 (iii) of the subsidiary instru-
ctions and the decision communicated in Board's letter
No.E(LMA)68/HER/56 dated 15.7.1968, referred to above,

Al
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the Ministry of Railways have decided that the Railway

Administrations should take measures to restrict the

hours of employment at a stretch of the running staff

from the time of 'signing on' to the time of 'signing off'

to 10 hours and provide them with relief thereafter, save

in exceptional circumstances of unavoidable operational

exigencies or of accidents, floods, emergencies etc.
This will come into effect from 1.10.1978"(emphasis added)

The grievénce of the applicant is that having issued the 'aforesaid‘ decision
on the basis of report of the Railway Labour Tribunal, discussiohs with
the staff and making commitment to Parliament to restrict the hours
of employment of the running staff to 10 hours not for running duty
alone but from the time of 'signing on' to the time of 'signing off', the
Railway Administration unilaterally issued a furthe'r order dated 3.4.81
at Annexure A-6 dn the pretext of implementing the 10 hour rule of
Annexure A-5 but totally modifying ;én_éi' repealing in effect the 10 hour
rule and excluding the following periods from duty under the 10 hour rule
as applicable to the running staff:-

"(a) The time involved in bringing the engine from the

shed (Baher line is the exit line of the shed) to the station

“after signing on and vice versa before signing off.
(b) Pre-departure detentions this include time involved

for shunting operations if any.

(¢) Time involved in taking the engine to a different
station from where the train is to be moved.

(d) Time involved in travelling on duty either to work
a train after 'signing on' or to return to headquarters
after working a train to sign off. '

(e) Waiting on duty".(emphasis added)

The applicant is also aggrieved by the following direction in para 4(i)

of the order at Annexure AG:-

"The Ministry of Railways also desire to clarify that the
rupning . staff will not claim relief within .10 hours of

‘their duty at a stretch while running through their head-

quarters nor will they resort to stabling of trains short

of destination on completion of 10 hours duty at a stretch".
(emphasis added) '
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According to the applicant the aforesaid provisions excluding after signing
on_ say pre-departure detention , prohibiting claiming relief within 10 hours
of duty at a stretch while running through the headquarters and prohibiting
stabling of trains short of destination, when in respect of goods train
destination may involve journey exceeding 24 hour§ at a streich, comp-
letely take away the meaning and significance of the 10 hour rule ‘and
subject: the ruiining staff to inhuman and intolerab.ly e)iaéting R/f duties.
According to the appiiéant,the Annexuré A6 ordei\has adversely modified
the conditions of service and put the clock back to the position as it
existed prior to the Adjudicator's (Mr.Justice Rajadhyaksha's) award of
1947 . He has argued that the rights ofl the running staff to. claim rest -
) ara rhvih,
on completion of 12 hours running duty or 14 hours overall dutyh;:iovided
by the RLT award of 1969 and the requirement of notice to be given
by the Administration for exceeding the permissible limits and limiting
the duty at a stretch to 10 hours from signing on to signing off have
been obliterated by the Annexure A6 order in one stroke. The conditions
of service as to the hours of work which \'ﬂ;eré in existence for a period
of 34 yearsi were altered to the disadvantage of  the running staff by
the Railway authorities wifhout assigning any reason "at the whim
axid caprice of an employer". The impugneci order at Annexure A-9 impos-
ing the penaltyv stated that the applicant violated the provisions of
the Railway Board's leter dated 3.4.81 at Annexure A6 when that ‘letter'
is vciid, inoperative and unconstitutional and liable to be quashed by the
Tribunal on the above grounds. It has also been argued by the applicant
that the hours of employmént of the Railway servants areé governed by
" the provisions of the Indian Railways Act and the power to make rule
has been delegated in the Ministry of Labour. The conditions of service
also cannot be altered to the prejudice of the employees by administrative
instructions. Accordingly Annexure A6 is ultra vires and beyond the

competence of ‘the Railway Board. The applicant has stated that the daily

duty hours of all workers classified as continuous in the Indian Railways,

~ —mnmams P
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is limited to 8 hours and in no case it exceeds 10 hours and the limit
is exceeded only in circumstances(accident, urgency, unforeseen emergency
etc.) mentioned in Section 71?4) of the Indian Railways Act. Even in the
classification of 'continuous' work with ‘split' shifts with two breaks or
one break of not less than 30 minutes, the maximum spread — over is
limited to 16 hours and if rest between 10 ‘pem. and 6 a.tﬁ. is broken,
the spread over is limited to 14 hours and in the first case quarters must
invariably be provided to ‘take rest during the break and the total duty
hours in split shifts is the same as for other continuous workers. He
.has referred to para 6.187 of the Miabhoy report(quoted earlier) in which
running duty has been stated to demand continued attention, alertness
and exertion énd it was observed that 'over exaction from running staff
of duties "has important and far reaching repercussions on safety of
public, person and property. Such staff has to work under conditions
which may set in fatigue earlier than it may occur in case of staff working
indoors or at stations or depots". The applicant has thus stated that Annex- .
ure A-6 order in so far as it extends the‘limit of hours of 'work/employ-
ment beyond 10 hours from 'ﬁigning on' to 'signing off' even in circum-
stances other than those mentioned in Section 71 C(4), is vdiscriminatory.
. The applicant has also referred to Article 2 of Convéntion No.l adopted
by the International Labour Organisation in its General Conference held
at Washington on 29th of October, 1919 stipulating that the working
hours of persons employed in private and public industrial ‘undertakings,
which include . railways, shall not exceed 8 in a day or 48 in the week
. and in no cése more than 9 in a day. He has also referred to the provisions
in the Indian Factories Act 1948 prescribing 9 hours of work as the daily
maximum, a compulsory rest interval of half an hour after every 5 hours
of work and the daily spread of 10.5 hours. Even in exempted factories,
the maximum limit of spread of daily hours of work is 12. Even with
over time allowances there is prohibition td allow a worker to work for
more than the prescribed hours, The Mines Act of 1952 provides a maximum

of 8 hours of daily work for the under-ground workers with a total spread
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of 12 hours. The Plantation Labour Act, 1951 prescribes a total spread
of duty hours to 12 with compulsory rest interval of half an hour after
every 5 hours of work. The National Labour Commission recommended
that the hours of work of plantation labour should be reduced to 8 per
day. The Motor Transport Workers Act, 1961 prescribe 8 hours as .the
daily maximum with a compulsory'rest interval of half an hour after every
5 hours, The Shops and Establishment Acts of various States prescribe:
a pattern of daily maximum hours of 8 or 9 with a compulsory rest
interval of one or half an hour after certain intervals wit‘h‘a total spread
over ranging from 10,5 to 12 hours. He has also referred to Art.39(C)
of Constitution of India laying down that the health and strength of the
workers should not be abused and also to Art.43 which mandates that
the State shall endeavour to secure by suitable legislat'ion or economic
organisation or in any other way to all workers conditions of work ensuring
a decent standard of life and full enjbyment of leisure etc. The appli-
can‘t has argued that the principle of providing a reasonable limit in the
.exaction of duty at 'a stretch which is applicable to all classes of workers
cannot be excluded from certain categories of Railwaymen. The Annex.A5
order which provide a reasonable limit on hours of duty at a stretch
of running staff was in conformity with the aforesaid provisions of the
Constitution and the equality clause eﬁshrined-in Article 14 and 16 of
the Constitution. Its repeal by Annexure A-6 order makes the latter order
unconstitutional and discriminatory. Annexure A6 order deprives the appli-
cant of his personal liberty after he has crossed the limit of fatigue
and exhaustion and is thus violative of Article 21 of the Constitution
as also Article 23 of the Constitution since it amounts to forced labour
also. He has argued that the power to change limits of work is vested
with the Government in the Ministry of Labour, under Section 71-E of
the Railways Act and not with the Railway Board which is the employer.
No employer is allowed to change the hours of work to the disadvantage
of the employees becau;e no one can be a judge 6f his own case. He

has argued that overworking by the running staff has been resulting in



014.

major accidents and therefore, adherence to 10 hour rule is in public
interest and public good. The applicant states that immediately after
Annexure A-6 insvtructions, the Railway Board called for a Conference
of the General Managefs on the 29th and 30th of April, 1981 and one
of the directions(Annexure A12 ) given _by the Railway Board}was that
in order to achieve economy in working expenditure, the special posts
sanctioned for fulfilling the 10 hour rule should be abolished. This‘ means
that the running staff are to be put to overwork without any limié?s per
Annexure A-6 which would result in exploitation of labour, perpetual pay-
ment of overtime allowance and large scale reductidn in employment,
Annexure A-6 having been' passed without ‘hearing the affected persons
is also against the principle. of natural justice and therefore, void. The
applicant, therefore, states that failure to comply with para 4.i of Annexure
A-6 (quoted earlier about not stabling of trains short of destination) cannot
be a ground for imposing the penélty on the applicant, Right to claim
rest after completion})f duty ‘hours is a right exercisable on the bésis
of hours worked and not on .the basis of the place.Jf he has to claim
rest at destination, the question of claiming rest after 10 hours does
not arise since at the destination in abny case the workman breaks off
duty. Destination of train cannot be a deciding factor since majority
of trains require 40 to 48 hours involvin_g 2 to 3 days to reach its desti-
nations. Such a condition being impossible of performance and opposed
to public policy and public good, cannot be complied with. He has further
argued that to make disobedience a miscondu;:t, the order must be specific
and unambiguous intended to be implicitly obeyed at all events.' An
indication of an employer's wishes or desire is not an order unless it is
so conveyed that obedience is imposéd. Para 4.i of Annexure A-6 does
not impose any obligation.on the applicant for implicit compliance nor
a failure to comply can constitute a misconduct. The order of punishment
at Annexure A-9 and the appellate order at Annexure A-11 are thus

ultra vires the Discipline and Appeal Rules and void. It has also been
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stated that Annexures A3-and A4 , i.e, the Statement made by the then
Minister of Railways before Parliament and assurance given in reply to
an unstarred question constitufes a definite promise, a representation
and a declaration »by the respondents that the running staff will not be
required to perform duty at a stretch beyond 10 hours from signing on
to signing off. On such a representation the running staff withdrew their
agitation. The respondents, therefore, cannot- go back on Annexure A5

by issuing the unenforceable order at Annexure A-6.

4, In the counter-affidavit the respondents have stated that
the general order of the Railway Board at Annexure A6 which was issued
in and has been in force from 1981 cannot be challenged by the applicant
who joined the Railways five years later. He joined as an Apprentice
in the post of Diesel Assistant from 8.9.86 at the age of 23. He was
absorbed as a Diesel Assistant on 8.7.87. As a Diesel Assistant his duty
in a running train is to assist the Diesel Driver by closely watching the
signals etc. and conveying it to the driver, record in the register every
half an hour the readings of fuel oil pressure, lube oil pressure, booster
pressure, speed of ‘the train, throttle position etc. and obey the lawful
orders of the driver. Diesel Assistants are entitled to get running allowance
also in additioh to the salary and dearness 'alloWance' based on the total
distance covered in each month. He was working as a Diesel Assistant
in- goods trains with his headquarters at Erode . The loco staff are put
on duty on a specified séction after getting them familiarised with that
section. The applicant had been familiarised in the section between
Erode and Palghat extending to 155 kms and Erode-jolarpettai section
of 178 kms etc. The applicant with headquarters at Erode was to man
only the goods trains in these sections and‘ even if the goods trains
concerned are bound to destinations beyond Jolarpettai or beyond Palghat,
the I‘Erode based crew will not be utilised or permitted to work the train
beyond the said stations. According to the respondents on 6.4.89 the
applicant was booked to work in a_ goods train with a driver who was
44 years old. The previoﬁs day, i.e, on 5.4.89 also he was working with -
the same driver from Erode to Jolarpettai after availing of full rest on
4.4.1989 at his headquarters. It is after 10 hours rest at a place other

than his headquarters that they were called to work the train for which
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the applicant and the driver feported at 1200 hours on the midnight
between 5th and 6th of April 1989. The goods train was expected to
leave Jolarpettai at 1230 a.m. on that day. It was to go to Palghat duly
~changing the crew enroute at Erode. The respondents have stated that
though the destination of the goods train was Palghat from Jolarpettai
from where the train was to start, the crew, i.e., the.applicant and the
driver were to cofnplete the journey and take rest at Erode which is
their headquarters. The distance between Jolarpettai and Erode is about
178 k.ms and thus the crew was expected to covei' this distance which
normally.takes about 6 to 7 hours including detentions at intermediate
stations. Thus it was expected fhat the crew could be relieved at Erode
between 6.30 a.m. and 7.30 a.m. on 6.4.89 where there are facilities
for crew changing also. However quite unexpectedly the goods train was
detained at the starting station namely Jolarpettai upto 2.50 a.m, for
attending:vaccum and waiting for line clearance and passage. This was
une_xpectec;‘/ and unforeseen. There were similar detentions thereafter
also in the intermediate stations with the result the train could reach
Sankaridurg stativon which is 20 k.ms short of Erode at 9.55 a.m. The
running period from Jolarpettai to Sankaridurg normally is 5 hours and
having started from Jolarpettai at 2,50 a.m. the goods train took 7 hours
 to cover the distance of 158 k.ms because of 2 hours waiting at inter-
mediate statiqﬁs for line clearance, shunting and attaching dead loco
at an intermediate station. According to the respondents the actual running
duty was only 5 hours excluding the detention at the intermediate station.
During this period of 2 hours of shunting work, the Diesel Assistant had
p'ractically nothing to do as shunting is done by the shunters without the
assistance of any Diesel Assistant. Accordingly) the detention of 2 hours
at Sankaridurg was "practically a period of inaction" in so far as the appli-
cant is concerned. Even otherwise the total working time for the appli-
cant _after leaving Jolarpettai station was only 9 hours and 10 minutes
by 12 noon whgn the goods train in question was ready to start from

Sankaridurg to Erode station as follows:-
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Actual running time ~ 5 hours 4 minutes

Detention at intermediate
stations 2 hours 1 minute

Shunting works at
Sankaridurg . 2 hours 5 minutes

It may however be noted that the above period of 9 hours 10 minutes
does not include the pre-departure detention at Jolarpettai of 2 hours
90 minutes after the applicant had reported for duty at midnight till

the train started at 2.50 a.m.

5. The respondents have stated the initi‘al fixed | destination
‘of the crew was Erode which is only 20 k.ms away fr"om‘ Sankaridurg
and the crew were well aware of the facts and another set of crew
had -been alerted and kept ready at Erode station for working the goods
train further to Palgh?t station duly relieving the crew including the ‘
applicant at their headquarters at Erode which is a major crew changing
station. In spite of this when the goods train .was ready tvo start from
Sankaridurg station Von' getting line cléarance etc. by 12 ‘noon on .the
“6th of April, tﬁe applicant refused to work the train further to Erode
and claimed rest at Sankaridurg even though it was only 20 kms short
of the initially fixed destination of the .crew. They have stated that the
applicant had not given any hint about claiming rest short of destination
at any time previous} to claiming rest which was abrupt and sudden when
the destination of Erode vwas only. 20. knis away and the running time
forzthat distance would have been only 30 to 40 minutels. Even though
the Power Controller and the Section Controller tried to persuade ‘the
applicént to assist the driver in working the train upto Erode he refused
to do so and signed off at 12,20 p;m. He took rest in the mini rest-room
at Sankaridurg for the day and proceeded to Erode the following day
as a bassenger but the journey time was treated as duty for all purposes..
The ‘result. was that the goods train suffered further detention at Sankax:i-
durg blocking one runningl line though the driver had not claimed i'est
-unlike the applicant. He, however, could not work the | train upto the’

destination without the applicant. The relief crew started from Erode
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in a separate engine and the 'g.oods’ trainr left at 2,40 p.m from Sankaridurg
and reached' Erode at 3,20 p.m. on 6.4,1989, If the a;)plicant had not
claimed rest he could have reached the destination station and his residence
place by 12.40 p.m. The adamant ‘stand of the applicant resulted in huge
loss to the Railway administration, payment of overtime to driver and
guard of the train wifhcut any work etc. According to the respondents
even though * the applicant was technically on duty from 12 o'clock
midnight to 12'0 clock in 'the noon, the actual running time after leaving
Jolarpettai but including intermediate shunting work,sc was only 7 hours
5 minutes. Even if the shunting work at Sankaridurg is included the actual
period of work when the applicant claimed rest was 9 hours and 10
minutes. Thus out of the totél duty period of 12 hours, more than 6 hours
and 26 minutes (pre-departure detention period of 2 hou_rs 20 minutes
at Jolarpettai + intermediate detentions of 2 hours 1 minute + shuntiﬁg
time of 2 hcurs 5 minutesv at Sénkaridurg) was completely inactive
period. Thus the pretext of claiming rest was a deliberate action on
the ;;art ‘of the applicant to cause harassment, inconvenience and loss
to the Railway administration and the nation as a whole, In accordance
with the order at Annexure A-6 the épplicant was duty-bound to work
the train cpto the destination without stabling the tréin short of desti-
nation under the pretext of 10 hour ru>le especially - when he could have’
reached‘the de-stinatiori in another 30 to 40 minutes. The applicant has
tried to justify his misderﬁeamour by challenging the order of the Railway
Board and other authorities. - The respondents have argued that even if
the order of the Railway Board and other authorities are unjust or
unceésonable, an employee cannot of his own, disobey them and it is
the duty of the employee to obey the crders and. instructions of Railway
Boé{d and other authorities so long as they are in“ force, especially
when- Annexure A-6 had been in force from 1981, i.e. J;'or-:‘ 57 years prior

to the applicant's joining” the Railway service. It is in these circumstances
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that the minor penalty of withholding of increment for 3 months without

recurring effect was imposed which was confirmed by the appellate order.,

6. | The respondents have further /étated the provisions of
Hours of Employment Regulations(‘HER) are modified from time to time
by the orders-of the Railway Board and Annexure A-6 order is the latest
current order regarding the subject matter for the entire Indian Railways.
The applicant cannot invoke the facilities and concessions available
in 1946 and 1969 when steam locomotives were in operation for his benefit
when he was on duty on a far more cbmforfable diesel engine; The. working
condition of the crew in a steam locomotive are far more difficult than
in d_iesel locomotives -and the earlier awards and reports have to be viewed
in thét context. They have argued that a Diesel Assistant works under
conditions in a diesel engine not very different from that of the voffice
staff. The respondents have further argqed‘ that the Agreement reached
with the Action Committee of the loco running staff at Annexure A-
2 and the Statement made by the then Minister of Railways in Parliament
at Annexure A-3 and the réply to the Lok Sabhé question dated 29.11.77

at Annexure A-4 have no legal sanctity.

7. ~ The respondeﬁts, however, have stated that the earlier
order of the Railway Board dated 31.8.1978(Annexure A5) ha's to be read
along- with the impugned order dated 3.4,81 at Annexure A-6 andl that
"it{Annexure A-6) has not in any way diluted or taken away the 10 hours
rule as projected by'lthe applicant". The exclusion of pre-departure
detention from the operation of 19 hours rule cannot in any way be said
to be unjust. The impugned order at Annexure A-6 states that the
employee shall not claim rest in the middle of duty time or before
completing 10 hours duty simply because the train passes through his
headquarters and station of his residence. This is to avoid operational
inconveniences and difficulties which may occur if an employee claims
rest after 5 or 6 hours duﬁy, Similarly the other provision in the impugned

order prohibiting stabling of trains short of destination simply because
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of corhpletion of 10 hours of duty is also very essential. They have clarified
that the t‘erim'destination' is not meant as the destination of the train
but’ the destination upto which the concerned crew are to .work. In the
present case, therefore, the destination, so far as the applicant is concerned
was Erode. When the applicant was assigned duty at Jolarpettai it was
to work the train upto Erode which could have been completed normally
within 6 to 7 hours. The pre-depafture detentions at Jolarpettai and at
intermediate étations were .not at all contemplated when the duty was
assigned. They have stated that Annexure A-5 order also makes provisions
for such unforeseen contingencies "that there is no contradiction between
Annexure A5 and Annexure .A6 and none of the rights under Annexure
A-S have been taken away by Annexure A6 as stated and alleged by the
applicant"; They have stated that in case of goods train arrangements
~are made not to exceed .10 hours duty time and in the present case also
“in the normal course the épplicant would have been on overall duty
for about 6 to 7 hourls. Due to unforeseen circumstances the overall duty
time including pfe-departure detention exceeded the initial expectations
but such contingencies cannot be avoided in a large Organisati_on like
the R;\ilways.' In the f’algﬁat Division abéut 5000 goods trains are being
movéd every month and they have to be moved without causing detention
to the passenger. trains, In such scheduling unexpected engine troubles
and wagon ‘defects aré unavoidable and it is to avoid stabling of _the
trains in the mid-stations and causing furfher inconveniéncevto‘ the Railway
administratidn and public at la;‘ge, that sufficient safeguards were provided

in Annexure A-5 and A-6 orders.

8. | As regards the alleged overwork, the réspondents have
stated that during the fortnight perioa:s between 26.2.89 and 3.6.89 there
was no’ period .of overwork and the applicant as a matter of fact had
worked for lessér hours than the rostered hours of duty of 104 hours
per foftnight. Between 26.3.89 and 8.4.89 including the date of 6.4.89

in question also, the total period of. work including the period of inaction
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of the applicant was 89 hours and 15 minutes as against normal rostered

hours of duty of 104 hours in a fortnight.

9. The respondents have urged that Annexure A-6 order
is not in violation but in effective implementation of the 10 hour rule
and there is no injustice or violation of the principle of natural justice
in issuing the Annexure A-6 order. The order has been in force for
the last 9 years and the applicant entered the service with the said
rule as a service condition, He 'is estopped from challenging the caid
rule. As regards the vagtleness of the charge, the respondents have stated
that "it is not the perfection of the language which matteré in the
charge .memo like. the one issued to the applicant. The question ié whether
the applicant has understood the charge levelled against him". From his
reply to the charge memo at Annexure A-8 it is clear that he had
understood the. charge. They have further argued that for imposition of
a minor penalty "detailed speaking order is not at all necessary as claimed
by the applicant”". They have further stated that the punishment order
at Annexure. A-9 gives the reason for imposition of penalty and that
"it is not the descriptive language whicll matters" . The justification
of the applicant that he was claiming rest legitimately after completing
12 hours b20 minutes duty is contrary to the terms of Annexure A6 and
that" it is not for the applicant or the disciplinary authorities concerned
to analyse orders like Annexure A.6 and act ' contrary to il". The Railway
Board has got. full powers to issue orders of 'general application pertaining
to Railway servents and the Supreme Court has held in Subramaniam's
case, 1978 KLT 23, that such orders of the Railway Board has got
the statutory}force and effect. The respondents have further stated that
Annexure A-6 order cannot be challenged on tlle ground that it is ageinst
the earlier order of the Railway Board at Annexure A-5 because "it is
not in any way in conflict with Annexure A-5". Even if it is in conflict,
being a laterv order, it has to prevail. They have denied that there is

any unreasonableness, injustice, arbitrariness or discrimination in Annexure
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A-6 order és projected by the applicant. The applicant is unmindful of
the responsibilities and duties cast on him and he cannot invoke the
provisions of Factories Act, Plantation Labours Act, Motor Transport
Workers Act etc. for justifying his action. He is entitled to claim overtime
‘allowance for the inactive period of his duty hours but over and above
that he is vclaiming rest also on account of such inactive period. So long
as he opts for the Railway employment he will have to work as per
the rules applicable to him. Accidents cannot be avoided simply by allow-
ing the empioyees to while away their time without any work under
the guise of rest. ‘The 'applicant is trying to confuse the matter by project-
ing the word 'destination' in a manner which is impossible of performance,

when it is meant only in respect of the crew of the running staff.

10. In the rejoinder the applicant has referred to the punish-
ment order at Annexure A-9 in which it was clearly stated that the
imphgned order at Annexure A-6 was "communicated to all depots vide
letter No.J/Tp29/PrRg/10hr.rule, dated 6.3.89. He has also argued that
Annexure A-6 is not a general order, It applies only to the running staff
who form 2.5% of the Railwaymen. Since Annexure A;6 order is applicable
to all running staff including those on steam loco, diesel loco, electric
loco as also to goods drivers, passenger drivers, diesel assistants etc.,
it cannot be justified on the basis of the working conditions of the Diesel
Assistants alone. He has further argued that there is no basis in the
proposition of Annexure A-6 that a crew can take rest at headquarters
short of destination when Annexure A-6 specifically prohibits the same
and when accordihg to the respondents, crew changing can be done at
any station and at Sankaridurg s'tation itself mini rest room facility is
available. According to him attendingtivaccum, checking of brake power
of the train are not unforeseen and un;gpected detentions and they are
quite norxﬁal and these are well pre-planned and the movement is controlled
from a centralised place ~so that the authorities know when and where
the crew and train will be aiany subsequent time and thus relief can be

provided at any place at appropriate time. According to him by no stretch
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of imagination shunting operations and detentions for line clearance
.
can be interpreted as period of waiting and the limit of 10 hours of
duty at a stretch was arrived at after making due allowances for these
aspects also. If Diesel Assnstants are not requlred to do\any duty during
the shunting operations and detention periods, the respondents could have
asked them to take rest. The running staff are classified as continuous
category and their deily hours of work is fixed as 8 and weekly 48, If
the period of inaction is more than one hour but less than six hours
during the period of duty then the duty becomes continuous. Therefore
the classification of running staff as continuous allows and presumes
the period of inaction between one to six hours as normal and this has
been taken into account in fixing the daily and weekly periods of work.
The periods of inaction, therefore, cannot be the basis.of increasing their
%

duty hours by excluding‘ them from the computation’;ten hours of work/ .

employment .,

11, | The appiicant has challenged the averment of the respond-
ents that the }nitially fixed destination of the goods train wae Erode,
by stating that if it were so then the destination can be changed at the
sweet-will of the respondents, ihat Annexure A.6 refers to destination
of the train and not the headquarters of ‘the crew for rest. He has averred
that no crew was kept ready at Erode and if it were so the same could
bhave been sent to Sankaridurg which was only 20 k.ms .away. He has
stated that it is not true that the goods train was ready to start at
1200 o'clock from Sankaridurg. He has averred that he had given prior
intimation abeut the requirement of rest as Annexure A7 charge memo
does not allege that the applicant di;i not give prior intimation. For
goods train there is no time limit te cover certain distance. The applicant

was fully exhausted when he claimed rest. It was not his refusal but
his incapacity to work more without proper rest with sleepless night
and devoid of minimum human needs. The mini rest room at Sankari-

durg was provided for running staff and if rest could not be availed of L

20 k.ms short- of the crew headquarters there was no need to construct
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a rest room at Sankaridurg. The goods train left Sankaridurg at 2.40
p-m. but if respondents had sent the'relievinzg crew earlier there could
not Have vbeen any delay. If he had not claimed rest he would have been _
-forced to work till 3.40 p.m. when the train finally reached FErode
ahd his working hours would have exceeded 15 hours at a stretch, He
has argued that hours of employment is the period that elapses between
the‘ event of signing on and event at signing off. This period must
ngcessaril_y include the periods of inaction also. The respondents  were
aware that the applicant had already completed his duty hours and advance
information had been given by him, He had worked at a stretch of 12
hours 20 minutes with sleepless night and he could not remain on duty
any further. Hence he gave notice 'a'nd‘clair'ned rest. ‘Even sitting Jm
a chair in%&r-conditioned room for 12 hours continuously will leave
anybody exhausted. If the dirver did not claim rest then it is not under-
stood why hé was given relief by another driver. The shunting work
accordingly to him was not inactive period buf more active than through
running. He has produced a statement. at Annexure A.13 showing the
overworking of the crew to prove how regular and extreme the violation
and exploitation is. He denies that he was insubordinate but states that
he was incapacitated to work any more. According to him he é!aimed
rest only after continuous duty of 12 hours and 20 minutes . when a
'continuous" worker is on ‘an average given only 8 hours of daily work.
He has argued that the Railway Board ha;c. no power to regulate the
rules of hours of work. The power is vested with the Central Government,
Ministry of Labour and that in any case Annexure A.6 is not a rule.
Since Anhexure A.6 applies throughout the Indian Railways and makes
no dis-tinc;tion’ between steam/diesel/electrical tractions, it cannot be
justified on the | basis of the working conditions of diesel locomotives
alone.The pre-departure and post-departure period are considered to be
on duty and to say that the running staf.f is relaxing during the shunting

period is a travesty of truth. There was no indication given to him that

the destination of the goods train was at Erode when he was called to
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work the goods train from Jolarpettai. In accordance with Annexure A,5,
the 10 hour rules applies to the period from signing on to signiné off
and .° - public interest does not warrant running trains at the peril of
employees. The 10 hour rule in Annexure FA.S was issued after 5 years
(1973-78) of trial and it worked smoothly till 1981 when it was delibe-
rately altered by the Annexure A.6. The rostered weekly hours cannot
justify putting the running staff on duty at a stretch upto the weekly
limit. Anrvemployee inl that case can be put to work for 100 hours at
a stretch without exceeding the roster hours of 104 in the fortnight.
The universally adopted norms about the limit to which a human being
or an animal or a machine can be put at a stretch have beeq ignored
in the order at Annexure A.6. The Railways by that order has tried
to éxploit the labour. This element of exploitation is evident from Annexure
A.12  dated May, 1981 in which it was indicated that as a measure
of economy "the special posts for 10 hours should be abolished”. He has
further argued that the charge did not disclose the destination of the
train or the rule which had been violated for claiming rest or the limit
upto which the applicant was expected to work. Annexure A.6 according
to him is only an administrative instruction and not a rule and that if
as stated by the respondents Annexure A.6 is not in conflict wifh Annex.
A.5 then there ‘was no reason to ~Iissue Annexure A.6. Annexure A.5 was
issued in implementation of an agreement and promise made on the
floor of Parliament and it is mergeﬁ with the condition of service which
cannot be revoked by Annexure A.6 by the same authority, The limit
of 10 hours includes the period of inaction, He has further stated that
Annexure A.6 was not brought into force before the applicant entered
service and that if the applicant had taken the train upto Erode when
no crew was available and claimed rest there, then also he could have
been charged for' claiming rest short of destination. The applicant has
also produced the penr;\lty orders of various goods train drivers for claiming
rest in violation of Annexure A.6 order to show that not merely diesel

assistants but drivers also were claiming rest.
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12, In the addit.ional affidavit, the respondents have stated
that the impugned order at Annexure A.6 was issued and broqght into
force from 1981 onwards, thatv the order was of general application
and has the force of rules, They have clarified that the letter dated
6.3.89 referred to in the order of punishment at Annek. A.9, a éopy of
which is at Exbt.R.1(a) was only a reminder about the relevant provisions
of Annexure A.6 and cannot be construed to mean that Annexure/A.Gb
came into force from the. date of such reminder. Violation of Annexure
A. 6 amounts to misco‘nduct. They have stated that from the report
of Guard and driver at Exbt.R.3 it is.evident that the train reached
- at Sankaridurg at 9.55 a.m. and was detained in shunting operation
upto 12 noon and the applicant claimed rest only at 12 noon and not
before. They have referred to the charge memorandum at Annexure A.7
in which Erode was mentioned to qualify the destination of the applicant.
In his explanation to the charge-memo he had not doubted the destination
vbeing Erode nor did he raise the quesﬁion of his being a case of‘ fatigue.
They have explained the - justification of having a rest room facility at
Sankaridurg by stating that since there is a Cement factory at Sankari-
durg,t‘he room was provided for the benefit' of the shunters who have
to operate between the station and the factory. Théy have reiterated
that during the shunting period the Diesel Assistant does not have any
work in the real sense. They have stated that every effort is being made
to minimise the instances of running staff working for more than 10 hours
at a stretch as that would avoid payment of overtime wages also. The
instances of running staff working for more than 10 hours form only 5
per cent of the total. , |
13. In Ath.e additional counter affidavit the respondents have
stated that it is the duty of the Diesel Assistant to work the train upto
their designed déstination rather than leaving at a mid-station on the
mere completion of 10 hours of duty according to their own calculations.
Meticulous care is taken to provide the running staff ~at crew chénging

stations with comfortable sleeping arrangements, food at subsidised rates

etc.
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14, [ In the additional rejoinder the applicant has stated that
Annexure A.6 virtually repeals the fruits of the RLT (Railway Labour
Tribunal) Award as enunciated at Annexure A.5. In accordance with
the RLT award, notice is required to be given by the respondents before
running duty beyond 10 hours‘ can be asked for. Accofding to the applicant
immediately on arri?al at Sankaridurg he informed that he requires
rest. He worked for two more hours but when no relieving crew arrived
‘'he signed off. He has argued that the call book at Jolarpettai was not
produced by the respondents to prove that he was called to work the
train upto Erode. He concedes that though he did not xﬁention his fatigue
in reply to the cha\rgé-memorandum, hé ‘mentioned it in his appeal. He
has stated that no overtime is payable for exceeding 10 hours at a stretch.

 Overtime is payable when employee exceeds 104 hours in a two weekly

period only. -

15. In‘ the written argument, the learned counsel for the
respondents has given a historical survey of the various. provisions relating
to the hours of work of the Railway servants, They have alrgued that
havingvregard to the gigantic task of movement of passenger and goods
trains and complexities involved, it is virtually impossible to have a rule
that running staff can be assigned only prescribed duty hours . from 'signing
on to signing off'. This will mean that they will be entitled to stopping
the train running late where their duty hours come to an end and walk
off from the trains. To solve this problem the crew changing stations
have been established. keeping in view running time by Express trains
being approximately.4 hours between them and by goods train about 7
to 9 hours, The running sfaff know where the crew changing sfations are
and }relief will " be available. They have already been on running duty
for the prescribed‘minimum period. Disciplinary action was taken because
the staff claimed rest and refused to continue on duty within short
di_sfances of pre-determined station where they knew that relief had been

arranged. They have quoted Section 71-F of the Indian Railway Act which



reads as follows:

" Nothing in this Chapter or the Rules made thereunder
shall authorise a Railway Servant to leave his duty where
due provision has been made for his relief, until he has
been relieved",
They have referred to instructions 17(iii) prescribing running duty at a
stretch and not to exceed 10 hours and computing the duty from time
of actual departure of the train. The order dated 15.7.68 of the Railway
Board clarified that hour of duty at a stretch of running staff would
start from the time of 'signing on' should not exceed 14 hours and they
can claim relief after 14 hours provided they have given two hours notice
for relief to the Controller. They have conceded that the Miabhoy Award
(RLT Award 1969) was accepted in principle in which it was recommended
that maximum hours of duty from signing on to signing off was not to
exceed 14 hours for the running staff and the limit will be reduced to
12 hpurs at the end of 8 years from the date of report. After the nation-
wide strike in May, 1974 by the running staff, orders were issued on 31.8.78
(Annexure A.5) restricting the hours of employment of the running staff
at a stretch from signing on to signing fo to 10 hours and providing with
relief thereafter. The respondents have interpreted it to say that this
postulates employment from the actual departure of the train even though
para 17(iii) of the Subsidiary Instructions of the HER have been superseded.
They have argued that the Railway can insist on longer hours of duty
being warranted by exceptional circumstances and unavoidable operational
exigencies. ‘They have referred to Annexure R.7 dated 4.7.81 which states
that non-running duties will be excluded for the purpose of reckoning
duty at a stretéil. Annexure A.5 is only a di‘rective to the Railway admini-
stration to take measure to restrict the hours of employment at a stretch
to 10 hours and the periods spent on non-running duties are liable to
be excludéd under Annexure R.6. Under para 17(iii) the running duty at
a stretch could work upto 12 hours and even to 14 hours. "Annexure
A.6 gives certain guidelines regarding the manner in which the Annexure
A.5 should be implemented". Under these guidelines engine attendarce
time taken from starting station to the crew changing station intermediate
detentions will count for duty while period from bahar line to station
at the starting point, pre-departure detention and travelling pilof will

not count for the 10 hour duty. "The applicable orders therefore may
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be understood as Annexure A.5 read with Annex.R7 and also as modified

by Annexure A.6 dated 3.4.1981",

16, , The respondents have stated that Section 71-E of the
Railway' Act and Rule 157 of the Railway Establishment Code confer
power on _the Railway Board to frame rules on several matters including
cénditions of service. Rule 157 of the Railway Establishment Code confers
similar powers on the Railway Board.(AIR 1969 SC 118; AIR 1978 SC
234). They have also cited a number of rulings of the Supreme Court
to establish that executive orders can be issued on matters whére rules
are silent (AIR 1979 SC 1060). They ha\}e also cited the decision in 1973(1)
SLR 928 to support the view that administrative instructions can be
changed by subsequent adrﬁinistrative instructions, They have referred
to 1990(6) SLR 374 where enhancement of hours of work from 6 1/2
hours to 8 hours,by administrative orders was upheld. They have mentioned
that by the Railway Board's letter of 30.5.64 running duty at a stretch
was restricted to 14 -hours and where no notice was given, the running
duty could have been more, it was in 1968 that an additional limitation
of 14 hours from signing on to signing off was laidFown in Railway Board's
letter dated 15.7.68. Annexure A.5 superseded the previous letter 6f the
Board dated 15.7.68 because the duty period frorh signing on to signing
off was stated to be 10 hours. "When the clarifications at Exbt.R.7
and Annexure A.6 were issued the necessity of bringing back the 14
hours period between signing on and signing off may have 'g,one unnoticed",
" This may be a lacuna bﬁt it cannot be presurﬁed that the Railway admini-
stration Will abuse their power and insist on unreasonable hours of
work. The written argument of the respondents goes on to state as follows:-

" However, having regard to the apprehensions expressed

in the course of hearing and in deference to the view

expressed by the Hon'ble Tribunal, the matter has been

taken up with the Ministry of Railways and the Railway

Board. The expression of apprehension voiced by the

applicants that inhumane hours of work may be imposed

on the Loco Running staff on being communicated to

the Government, the instructions has been issued as per

E(LL)91/HER/1-11 dated 20.9.1991 limiting the total hours
of duty from signing on to signing off to 14 hours except
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in exceptional circumstances such as accidents, floods,
agitations, emergencies, failure of Railway _equipments
etc. This clarification has been issued to allay all such
apprehensions. This is Enclosure X4. It may Kkindly be
recalled that an undertaking was given in the course of
the hearing that the Central Government have no objection
in having such a submission being recorded by the Tribunal
and incorporated in the order".

17, _ The respondents' have stated that constitutional validity
of a provision cannot be challenged on the ground that it can be abused.
According to them, the limiting of total hours of duty from ‘signing
-on‘ to 'signing off' to 10 hours is totally impracticable and unrealistic.
This was. omitted to be taken note of when Annexure A.5 was issued.
When it was realised the clarification was issued at Anﬁexure R.7. If
the pre-departure delays are added to the running duty t‘he motivation
will also be to delay the departure. Annexure A.6 cannot be said to
be arbitrary because high placed officers will not allow Annexure A.6
to be abused to insist bn inhumane hours of work from the _running
staff. Discretionary powers is not necessarily discriminatory, They have
stated that the objective of limiting the duty hours from wheel movement
to wheel stop to 10 hours has been a‘chieved in Southern Raiiways in
more than 90 percent of the cases, Overtime allowances and bonus pay-
ment are made to compensate for additional hardship caused by overwork.
It is in exceptional cases the total duty hours are allowed to exceed
14 hours. Annexure A.5, Annex.R.7, Annexure A.6 have been issued by
the same authority and have been published in the same ménner. In the
shed order book the members of staff attached to the loco shed have
to sign in token of having seen the same. General rules 2.03 of the
- General Rules, 1986 .issued under Section 47 of the Indian Railways

Act reads as follows:-

"2.03: Every Railway servant shall be conversant
with the Rules relating to his duties whether supplied
or not with a copy of the rules relating to his duties
and the Railway Administration shall ensure that he dogs

so,"

‘Rule 2.06 provides thus:-

V , . "Obedience to Rules and orders --
Every Railway servant shall promptly observe all rules
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and special instructions and all lawful orders given by

his superiors",
The respondents have further argued as follows:-

" It has also to be pointed out that administrative orders
can never be categorised as nullities in the eye of law.
Please see para 23 of 1990(1) SCC 234 at 236-247. ALL
employees have to obey such instructions or guidelines
of general applications so long as they are in force,
No employee is entitled to take upon himself - the responsi-
bility of making up of his mind that a Rule or admini-
strative instruction is unconstitutional and decide to disobey
it. If such a right is recognised in employees, the admini-
strative machinery not only in Railway but in all depart-
. ments will necessarily break down."
18. The applicant has chosen to disobey the order at Annex-
ure A.6 resorting to stabling of trains and refusing to perform the duties
within short distance of crew changing station and deliberately refused
to work ignoring the mandate of Section 71-F of the Railways Act. They
have been let off with 'only minor penalties. Their refusal to work even
more than 12 hours on the basis of the 10 hour rule at Annexure A.5
is punishable. If Annex.,A.6 is void then Annexure A.5 also cannot be
upheld. Administrative instructions can be amended or modified by further
administrative instructions. It has been further argued that Section 9(A)
of the LD. Act about giving notice before changing condition of service
is not applicable since the employees governed by the Indian Railway

Establishment' Code are outside the purview of this provision of the LD.

Act,

19. In réply to the wf'itten arguments of the responden‘ts‘,‘
the counsel for the appliéant submitted written arguments as follows.
It has been argued that Annexure A.6 order has to be construed with
referenée to the language used thereon and not otherwise (vide AIR 1952
SC 16) . No ground except thét of econoxﬁy by the abolition of posts
V(Annexure A.12) created for implementing the 10 hour rule has been
brougﬁt out to justify the Annexure A.6 order. In thé Railway Board's

letter dated 13.6.74 based on the RLT Award of 1969 it is made clear
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that "the existing practice of treating the whole period from signing
on to signing off as period of duty for running staff 'will continue"
even though as continuous category staff, the running staff are entitled
to get daily duty hours limited to 8 hours. The applicants are merely
opposing the daily duty hours beyond 10 hours at a stretch or the daily
duty hours at a stretch without limitation. The observations of the Railway
Labour Tribunal (RLT) Report 1969 in para' 6.187 “have.'be.en referred
to in which it was stated that the running duty demands continued attention
alertness and exertion in its performance and any exaction M far
reaching repercussions of safety of public, person and property. Stabling
of rollintlb7 stock is a regular phenomena in Railway working and the stabling
of goods trains ‘enroute is inevitable.. Operational ‘necessity fnay not be
the direct result of crew claiming rest but a direct inevitable result
of not arranging relief to the crew who have completed their working
hours. Reference has been made to the observations made in the counter
affidavit by the respondents “that where two crew changing stations
lie within a short distance relief 'can be arranged at' an intermittent
station if the train cannot reach the next crew changing station  lying
further ahead -instead vof changing the crew within the short period of
time between\the fwo closely adjoining crew changing stations. Thus there
can be no difficulty in arranging crew change at any station enroute
when the crew completes the duty hours and claims rest. Whenever
a train leaves th_e_stgtion ‘the correct time .at which the crew signed .
on is phoned to the Station Controller when a definite path is also worked
out for the journey. The Controller therefore, can estimate the time
and 'place where the crew will complete the duty hours and arrange
relief crew even by crew movement jeeps provided by at all depots.
Annexure A.5 specifically mention 10 hours between signing on and signing
off and in exceptional circumstances in which this limit can be exceeded.
The exceptions - indicated in Annexure A.5 are relevant only to the pro-
vision of relief i.e. when reliefs cannot be made available due to the

accident etc. and not for any other reason. For stationary staff the period
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of duty is only 8 hours and duty at a stretch beyond 10 hours in except-
ional qircumstances is not permitted. The pre-departure detention for
running staff commences only after the crew takes over fhe engine and
attaches the engine to the formation. After its vacuum is created and
brake power certificate issued, the crew has to attend to the engine
for 45 minutes before the departure from thé engine shed is allowed
and the éngine is driven from the shed to the formation. These periods
are active periods and not an inacti;'e’ period or for relaxation. If a Station
Master or other travelling staff remains inactivefor some period that is
not taken into account forv extending their daily limit of duty hours.
Section 71(C) (4) of the Railway Act does not say that 54 hours a week
can be restricted in one stretch. If that were so, there was no purpose
in prescribing rest of 30 hours including night in bed. No worker is expected
to work all the 24 hours. The concept of 54 hours in a week on an average
of month is now supplemented by the award of RLT 1969. It is now
8 hours a day or 48 hours a week. Annexure A.6 is capable of putting
workmen to unreasonable working hours as a normal feature without
' any reaso'n, According to Annexure A.6 crew change stations are not the
terminee because according to the respondents themselves relief need
not be arranged at the crew changing stations only, The measure of rest
and crew changing is always the time and not the distance. Reference
has been made to O.A. 908/90 in which the applicant therein signed on
at 1 p.m. at Quilor_a. He was ordered to pass through Kottéyam, the next
crew changing station and directed to proceed to Palghat Without crew
changing at Ernakulam which was his headquarters. He signed on at 1
- p.m, aﬁd claimed rest at 1050 pm. Relief was not provided at Trichur,
According to the applicant Section 71-F has no application to a case
where no provision has been made for relief. Section 71-F applies where
relief is arranged in advance and not otherwise. The decision that running
staff would not be required to work for more than 10 hours at a stretch

from signing on to signing off came into effect by Annexure A.5 from
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1.10.78. The Railways can insist on longer hours if they cannot provide
relief due to unavoidable operational exigencies like floods etc. and not
for lack of staff. The item of non-running duties indicated in R.7 like
travelling spare on duty, waiting at station for returning to HQ being
not connected with movement of tfain ~are excluded. There was no need
to issue Annexure A.6 after R.7 but para 2 of Annexure A.6 excludes
running duties also. When the engine is taken from Bahar line to the
formétion and the staff remain on the engine the duties are directly
indicated with the movement of train and cannot be excluded. Annexure
A.6 was issued to economise on staff by increasing working hours beyond
the 10 hour rule, This is evident from Annexure A.12. With Annexure
A._5 the concept of wheel movement and running duty has vanished and
‘ running duty cannot be 'interpreted to -mean the duty from the time
the wheel moves, It has been stated that in aqcordance with the definition
Rule 2 of the Railway Service (Hours of Employmént) Rules, 1961
Government means the Central, Government in the Ministry of Labour
and Employment and not the Railway Board. Under the Railway Board's
~ Act 1905 the Central Government may by notification vest Railway Board
with all or any other powers of the Centrall Government under the Indian
Railways Act 1890, Under the Railway Act, the Central Government
has no rule making powers in respect of the conditions of the service
of Railway servants. An earlier order conferring vested rights cannot be
altered to the disadvantage by subsequent order except for undoing an
injustiée or correct a mistake, Anhexure A.5 merged in the rule and
- became a part of the conditions of service. The provisions of Indian
Railways Act andzﬁll?R were silent about the daily duty hours at a stretch
and therefore Annéxure A.5 ﬁUprrfeato fill up the gap. Annexure A.S
having merged into service conditions, it cannot be altered -except by
statute or statutory rules (AIR 1967 SC 1889). Annexure A5/ :iétzﬁutéi,y
- rule whereas Annexure A.6 is administrative instructioﬁs. The limit |
of. 10 hour of overall duty has been indirectly taken away by Annexure

A.6 by excluding certain period of duty. Having done that there was
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no need to limit the hours to 14 hours. Already drivers and diesel
assistants are subjected to 10 hours of running duty as against 'the 8
hours for others. Qver and above that they can be os)er burdened by two
hours without any additional benefit, Putting the workers to longer inhuman
w_orking houfs and at times paying them high overtime allowances and
then feducing the number of posts and thus employment oppoftunities
' el 15 e .
for others )cannot beh gx public interest. Annexure A.6 is not a clarificatory
order to Annexure A.5. It specifically excludes the period which are
" included in Annexure A.5 . The theory that highly placed persons

will act responsibily and not arbitrarily or capriciously
oo R :
has not been accepted by the Supreme Court in Delhi Transport Corporation
vs. Workmen (AIR 1991 SC 101), Accordingly Annexure A.6 can be abused
and workers exploited. The Adjudicator's award of 1947, the 1968 order
and the RLT award of 1969 and Annexure A.,5 consistently put a lvimit.
to daily duty hours at. a stretch for the running staff. The‘ outcome
of all thesé has been taken away‘ at a stroke by Annexure A.6 order
without any limit to duty hours. Before the RLT Award of 1969 the
Railway's main contention 'was that on dieselisation they will be able to
reduce the working hours and give a fair treatment to the running staff.
It is on ;his ‘submission. that RLT award of 1969 _provided for 1/2 hour
reduction every year and reaching the 12 hour limit of overall daily
duty at the end of 8 years i.e., by 1980. No employer can dictate what
is the reasonable hours of duty. Annexure A.6 of 1981 was notified
to the staff concerned only on 27.3.88, therefore, the applicants are not

bound by the same. Rules are binding only when they are published (AIR

1951 SC 467; AIR 1960 SC 430 and AIR 1960 SC 395).

20. We have heard the arguments of the learned counsel
for both the parties and gone through the documents carefully. ‘The main
question in this application is the validity of the impﬁgned order ‘at
Annexure A.6 issued by the Railway Board dated 3.4,1981 and of ‘the
validity of the punishment order at Annexure A.9 in which the punishment
was imposed for violation of the order at Annexure A6 The punishment

order and the 'appellate order at Annexure A.9 have been challenged

RSN
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on other grounds also. We take up the validity of the Railway Board order

dated 3.4.81 at Annexure A.6 first.

21, In order to examine the validity of the impugned order
at Annexure A.G' it will be necessary to recapitulate the historical
and administrative backdrop against which the order was issued. The
. main issue involved is the question of hours of work and employment
of the loco staff of the Railways. It is admitted that loco staff is a
sub category of the category of running staff who are -classified "a!s
working on a 'continuous' basis. The hours of work of the Railway
staff are statutorily 'prescribed by categorising them as "Continuous

workers", "Intensive workers", "Essentially intermittent" or "Excluded"
% houvs 9 work.

workers. For veach category, different limltsA ?:’e provided fbr in what
is known as "the Hours of Employment Regulations"(hereinafter referred
to as HER). In accordance with the preamble to the HER, Chapter VI-
A of _the Indian Railways Act, 1890(as amended in the Indian Railways
(Amendment) Act, 1956), the rules made thereunder as well as the
Subsidiary Instructions issued by the Railway Board are referred to as
the Hours of Employment Regulations, The Indian Railways Act of 1890
and the rules framed under Section 71-E of the Act and known as the
‘Railway Servants (Hours of Employment) Rules,1961 have statutory force.
After the country attained independence the question of balancing the
hours of work of the running staff and the optimum utilisation of the
available facilities and providing the essential service of Railway transpori
to its citizens have been matters of concern to the _powers that be.
Chapter VI-A was incorporated in the Indian Railways Act in 1956
providing for categorisation of the Railway staff as "Cbntinuous", "Essenti-
“ally intermitfent", "Intensive" and "Excluded" and specifying the upper
limits of hours of work for each category as also duantifying the grant
of periodical rest. It also gave the Central Government. powers to make
rules on such matters, While Section 71-F of that Chapter prohibited
the Railway servants from leaving his duty "wherg due provision has
been made for his relief until he has been relieved", Section 71-H of
the same Chapter penalised any person under whose authority any Rail-

way servant is employed in contravention of any of the provisions of

that Chapter.

Ao,
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22, v The HER were introduced in 1931 keeping in view the
relevant provisions of the International Labour Organisation Convention
No.1 of !919 relating to hours of work and Convention No.3 of 1921
_relating to periodical rest of industrial workers. The runni.ng staff, however,
were not brought within the scope of these regulations, In 1946 the
HER were referred for adjudication by the Ministry of Labour to
* Mr.Justice Rajadhyaksha and based on the Award given by Mr.Justice
Rajadhyaksha in May 1947, the HER were revised in April, 1951 when
for the first time the running staff including the loco staff_ were brought

within the purview of the revised HER.

23. In regard to the duty hours the Rajadhyaksha Award

[]
recommended as follows:- -

"Their running duty at a stretch should not ordinarily
exceed 10 hours and they should be entitled to claim
relief after 12 hours, provided they have given 2 hours'
notice for relief to the Controller. For the purpose of
computing duty at a stretch, tinﬁe should be calculated
from the actual departure of the train".

t

24, Based on the above and other recommendations and the
Railway Board's letter dated 15th July 1968, paras 17(iii) and (iv) of Special

"Instructions in the HER regarding loco and traffic staff read as follows:-

(iii) Their running lduty at_a stretch should not ordinarily

exceed ten hours and they should be entitled to claim

relief after twelve hours, provided they have given two
hours' notice for relief to the Controller. For the purpose
of computing duty at a stretch the time should be
calculated from the actual departure of the train,

(iv) The allowance for engine and train attendance will®

be as under -

(a) Engine attendance- Forty-five minutes before the
departure from the engine shed and fifteen .minutes
after arrival in the engine shed except for garret
and other special type engines for which the Railway
Administrations themselves may legislate.

iy B

*
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In addition to these provisions, the overall duty at

a_stretch of running staff from the time of 'signing

- off'should not exceed 14 hours and they should

be entitled to claim relief after 14 hours, provided
they have given two hours notice for relief to the
Controller".(emphasis added) '

From the above it is clear that for the loco staff a clear distinction

was Being made right from 1947 between the 'running duty at a stretch’

and 'overall duty at a stretch‘» and two separate upper limits were
prescribed. The running‘ dui:y at a stretch was limitéd to 10 hours extend-
able to 12 hours after two hours' notice by the staff. The overall duty
of the running staff at a stretch from the time of 'signing on'” to thé
time "'of | 'signing off' was limited to 14 hours after which they- could claim
rc\eliéf after givihg two' hours notice. Running duty at a stretch for loco
and tlraffic running staff was laid down in para 6 of general instructions
ih Section VI OPAMHER by the Board's confidemia,l letter of 2 /30th May
1964 as follows:-

"in the case of Loco and Traffic Running staff, running

duty at a stretch should not ordinarily exceed 10 hours

and they should be entitled to claim relief after 12 hours

provided they have given two hours notice for relief
to the Controller. For the purpose of computing "Running

duty" at a stretch, time shall be calculated from the

actual departure of the train from the starting  station.

At any rate the maximum running duty at a stretch
for Drivers should not exceed 14 hours except in unfore-
seen circumsta: nces like accidents, breaches, etc. No
Driver must be permitted to work beyond this limit
irrespective of whether he has claimed relief or not."

(emphasis added)
The duty hours of loco  running staff was defined in para 19 of general
instructibﬁs in Séctiqn V of the HER handbook és follows:-

"19.Duty' hours -(i) Loco and Traffic Running staff - Duty

should count from 'Signing of' to 'Signing off™,
Th_e,de'finition of 'signing on' and 'signing off' was given in the note

below para 4 of Section VII of the HER handbook as follows:-

i Y
oy
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"Note-"Signing on" is the time at which the Running staff
are required to réport for duty; "Signing off" is the time
at which Running staff are required to break off duty

at the end of a tour of duty",

It will, thus, be clear that for the loco running' staff till 1968 the normal
ol o shleh

limit of running duty hoursﬁ from the time of actual departure of the
. ‘

train was 10 hours extendable to 12 hours and the limit of total duty

oF o Atch
hours,\,from 'signing on' to 'signing off' for the loco staff was 14 hours.

25, In 1969 the Government appointed Hon'ble Mr.]Justice
Miabhoy to adjudicate upon the various conditions of service including
the question of duty at a stretch of the running staff., He submitted
his Award whilch was accepted in toto by the Government vide para
412 of "I;zdian Railway Administration and Finance - An Introduction”.
This Award is known as the Railway Labour Tribunal Award of 1969
(RLT Award of 1969). The Tribunal clearly stated that there should be
an upper limit of running duty at a stretch because the 2 hours notice(vide
Rajadhyaksha Award and 1964 and 1968 letters cited above) to be given
by the staff for 'limiting the running duty to 12 hours for being relieved

is not always possible as the notice was difficult to be communicated

to the Controller. It also stated that exaction of continuous work in

any one day beyond a certain limit is inhuman. We can do no better

than to bring out the observations and finding of the RLT Award of

1969 by quoting in extenso para 6.187 of the RLT 1969 Report as follows:-

"6.187. I am not in agreement with the view that status
quo should be maintained because of the prospective
improvements which are expected to reduce the size
of the problem , one must bear two factors in mind.
The first factor is that the period between signing-on
and -actual departure of a train is comparatively a period
of light work and that such work is not likely, beyond
consuming time of staff, to cause any strain on its physi-
que. The second factor is that, if detention of a train
takes place at a place of departure, nature of work
will be equally light., The process of fatigue which can
affect human physique will start only after a certain
time elapses from commencement of running duty. There-
fore, in my opinion, what is required to be done is to
set an upper limit on running duty. Under the present
rules, in substance, no such limit has been prescribed
because of the rule which requires that 2 hours' notice
must be given if the concerned staff requires to be
relieved after completion of 12 hours' duty. Now, there
is evidence to the effect that this proviso is difficult
to comply with in a large majority of cases. The concerned
staff is not often able to foreseen that the journey
will take 14 hours., Even if it foresees the same, it may
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not be possible to communicate notice to Controller or,
in_any case, journey may have to be continued further
in_spite of the notice because the relieving staff may
not be able to come for relief for various reasons.
In_my opinion, there is no reason why such a burden
should be thrown on the members of the staff. If once
the upper limit is "determined on some rational basis,
it _should be adhered to. Of course, to meet the above
difficulties a latitude may be given to administrations
to demand additional hours of duty by giving timely
notice to the concerned staff. Having regard to the above
factors, in my opinion, the problem for consideration
is_whether 12 hours' running duty, at present prescribed,
is_or is not such as should be required to be reduced
on humanitarian and health considerations. It will be useful
to consider the problem in the context of a few broad
facts which have a bearing on it. As a general rule, running
staff is called wupon to perform both preliminary and
complementary duties. The existing rules on the subject
- are ‘that a driver is required to attend duty 45 minutes
before scheduled time for departure of train on which
‘he is to work and to remain on duty for 15 minutes
.after his train arrived at its destination, and a guard
is required to attend duties 30 minutes before scheduled
time for departure of the train which he is to conduct
and to remain on duty 30 minutes after its arrival
at destination. Running staff will be governed by hours .
of duty fixed for Continuous workers. Therefore,broadly
speaking, running staff can be expected to render 9 hours'
duty continuously, The weekly hours of Continuous workers
are to be fixed on an average of two weeks, Therefore,
unless running staff is called upon to render duty by an
order passed by the appropriate authority under section
71-C  of the Act, such staff cannot, under HER, be
called upon to perform duty for more than 108 hours
.on an average in two weeks. Exaction of duty for such
a bi-weekly period must be considered to be reasonable.
Moreover, this does not offend against any health and
humanitarian considerations. The problem concerns the
maximum period for which duty can be exacted from
such staff at a stretch. From the Wanchoo Committee's
Report, 1968, it appears that abbut 14.2 per cent of C
grade drivers was required to perform such duty at a
stretch for more than 12 hours in 1967-68 of which
.6 per cent was required to perform duty for more than
20 hours.(Vide paragraph 266 Table 57 Part 1). The Report
shows that, on 5 railways, the percentage of such C
grades drivers which was required to work for more than
12 years was 15 to 20 and that, on Southern Railway,
the percentage was as high as 34.3. Both international
Conventions _and national legislation on industries recognise
the need for fixing an upper limit not only for weekly
hours of work , but, also daily hours of work including
rest. In fact , under the Factories Act, daily overtime
beyond a certain limit is not permissible at all. This
is done on the footing that exaction of work beyond
a certain limit on any one day is or can be also injurious
to health of a worker. Exaction of continuous work on
any one day beyond a certain limit may be inhuman
too. I have already referred to the fact that HER do
not impose any daily limit of work for any railway emplo-
ee. This is not done because it is assumed that more
work .will not be taken from railway workers except
when it is necessary under the circumstances mentioned
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in section 71-C of the Act or except for meeting conti-
ngencies  beyond the control of administrations. In any
case, it is assumed that exaction of daily overtime will
not be made from railway workers as a regular feature.
There is no complaint on this score of any railway staff
other than running staff being exploited in any such manner
by being required to work at a stretch more than it can
‘bear. However, having regard to the figures quoted by
me above and the observations made by the two high-
powered Committees and evidence adduced before me,
I have reasonable grounds for believing that, because
of latitude which HER gives to administrations, duty is
exacted from running staff, specially from C grade crew,
not by way of an exception, but, on a scale which must
be regarded to be abnormal. In answering the problem,
one must bear in mind that even in case of Essentially
Intermittent workers, I have thought it fit to fix only
12 hours' rostered duty as reasonable. Though running
duty is not of an Intensive character, it is duty which
demands continued attentioin, alertness and exertioin in
its performance. Any over-exaction from such staff has
important and far-reaching repercussions on safety of
public, person and property. Such staff has to work under
conditions which may set in fatigue earlier than it may
occur in cases of staff working indoors or at stations
and depots. Having regard to all these considerations,
in_my opinion, running duty at a stretch of 10 hours only
can_be considered reasonable. As far as possible, exaction
of work for more than such number of hours at a stretch
should be avoided unless there are other over-riding consider-
ations, Having regard to the fact that running staff has,
as a.general rule, to perform preliminary and complementary
duties of approximately one hour per trip, it follows
that overall duty of such staff will normally be of

11 hours at a stretch per trip. However, some allowance
must be made for the fact that, specially in the case of
goods trains, pre-departure detentions and detentions enroute,
take place which detentions cannot be easily prevented
for reasons beyond control of administrations. Acceptance
of the demand of the Federation will leave a margin-
of about one hour to railway administrations to cover
such detentions. Therefore, the present demand to restrict
overall hours of duty at a stretch to 12 hours must be
regarded to be reasonable. Such an overall maximum limit
is in accordance with international trends. The Report
of the Inland Transport Committee, Seventh Session, Geneva,
1961, on General Conditions of Work of Railwaymen,
gives information on this subject at Table X printed
on page 66 thereof. From this Table it appears that,
except’ in Switzerland, United States and Federal Republic
of Germany, standard daily working hours of travelling
staff vary from 10 to 12, In Switzerland, though the aver-
~age daily working hours of 7 hours 40 minutes may be
increased to 8 hours 40 minutes , in some exceptional
cases they may be increased to 13 hours and even 15,
In Federal Republic of Germany, the ordinary period
is also 12 hours but this can be extended upto 18 hours

if a turn of duty includes "a deadheading journey or falls
during the day and between two periods of night rest
spent at home with a break of at least four hours at
home". United States restricts by law the maximum
time of duty for operating and running staff and the
same is restricted to 16 hours. But, it is not quite clear
when and under what circumstances duty for maximum
period is exacted. From the above summary it appears
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that, even Federal Republic of Germany and Switzerland,

- the normal standard actual daily working hours are 12

or less. Under the circumstances, in my opinion, the demand

of the Federation that total hours of duty at a stretch

should be fixed at 12 is reasonable and accords with inter-
national trends. However, before reaching a final conclusion
it is but proper that the difficulties pointed out by Swami-
nathan and the effect which the fixation of the number
of hours of duty at a stretch will have on the movements
of traffic and especially goods traffic, must be borne
in mind. The effect of Swaminathan's evidence is that
railway administrations must be given some time to achieve
the objective of the present demand. Mr.Mahadevan also -
makes an impassioned plea to the same effect. I have
given my anxious consideration to this aspect of the matter

as_well. On the whole, 1 have come to the conclusion that,

in _order to protect the interests of running staff and

for health and humanitarian considerations, even whilst

allowing some latitude to railway administrations on the

grounds mentioned by Swaminathan, an upper. limit for

total number of hours of duty at a stretch must be fixed

with  immediate effect and, what is more important,

such upper limit must be adhered to. With the same end

in view, it is necessary that a time schedule should be

fixed for reaching the above objective within a reasonable

period of time, beyond which railway administrations should

not be allowed to exact duty hours at a stretch. Therefore,

my decision is as follows: Running duty at a stretch .of

running staff . should not ordinarily exceed 10 hours bt

such duty may extend to a maximum period of 12 hours,

provided the concerned administration gives at least

to hours' notice before the expiration of 10 hours to the

staff that it will be .required to perform running duty .

for two hours more, provided further that the total maximum

hours of duty  from signing-on to signing-off does not

exceed 14 hours, provided further that the total maximum

hours will be progressively reduced by half an hour every

two vears from the date of this Report till ‘the target

of 12 hours is reached, i.e, at the end of eight years

from the date of this Report, the total maximum hours

of duty at a stretch from signing-on to signing-off shall

not exceed 12 hours,'

From the above it is clear that the Tribunal after- detailed deliberations,

expert advice and surveying the international position came to the’
4 . _ v

~following definite conclusions:-

) ‘There must be an upper limit of .running duty

at a stretch, as excessive duty was being exacted

from C-grade crew on an abnormal scale .

b) Running duty involves conditions which set in

fatigue earlier than .in case of non-running staff.
Keeping in view the safety of public, person and
property , the normal limit should be 10 hrs which
may extend to 12 hrs. after on 2 hrs. notice
to bé given by. the administration. No notice by

the staff is necessary. *
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c) Since running staff has to perform some preliminary
and complementary duties before and after running
‘duty and because of unforeseen detentions, another
limit‘ of overall duty at a stretch must be fixed
with' immediate effect and the demand for this
limit being 12 hrs. is reasonable (ten hrs. running
plus one hour margin for complementary duty plus
one hour margin for detentions).

d) Because of the difficulties which the administration

' may have,_ the 12 hr. limit may be reached in a
phased manner. The limit of duty hours from signing
on to signing off be fixed at 14 hrs. to be reduced
to 12 hrs. at the end of 8 yéars from the date
of the Report.

The RLT of 1969, therefore, kept the normal limit of running duty at
a stretch of the running staff at 10 hours which could be extendable
upto a maximum period of 12 hours only if the Administration gives
at least two hours notice before the expiration of 10 hours to the
staff. Similarly the maximum limit of overall duty of running staff
from signing-on to signing-off was fixed at 14 hours to be reduced
to 12 hours progressively in the course of next eight years, i.e, by 1980,
The limit of 14/12 hour included overtime allowances for preliminary
and complementary non-running duties and pre-departure detentions.
In the year 1973 there was a nation-wide strike of loco running staff
demanding limiting the overall duty' at a stretch of running staff from
signing-on to . signing-off to 10 hours. The strike was called off on
an agreement signed on 13.8.73 which was placed before the Parliament
on 14.8.73. Point 8 of the agreement so signed read as follows:-
"Members of the Loco Running Staff will not be required
to work for more than ten hours at a stretch from . signing
on to signing off. 4
Details and the mode and manner of the implement-
ation of 10 hours of work will be discussed and finalised
by the Committee to be appointed and held between the
representatives of the Loco Running Staff and the Govern-

ment within six weeks from the withdrawal “of this

agitation",
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A copy of the Agreement is ‘at Annexure A-2, A Statement was made
by the then Minister of Railways befo_re Parliament immediately there-

after. The following extracts from the Statement will be relevant:-

"The N.E.LR and A.LR.F. two recognised Unions, had
for many years in the Permanent Negotiating Machinery
and else where demanded the review of the hours of work.
This question of hours of work was referred to the Miabhoy
Tribunal which gave its recommendation in August '72.
After examining International standards and praétices and
conditions prevailing in this country, the Tribunal had
accepted in principle that there was a case for reduction
of hours of work (duly at a stretch) for the running staff,
namely locomen,(guards and brakesmen). 1 accept this posi-
tion. During the period of the last ten days, I had a

number of meetings with leaders of the two recognised
federations N.F.LR- and A.LR.F also and I have had the
benefit of their views on this complicated matter,

After giving considerable thought to this question

and in response to the demand of the workers, I have
agreed to a revision which is defined in precise terms
as under:-

"Members of the Loco Running Staff will not be
required to work for more than ten hours a stretch from
signing on to signing off.

Details and mode and manner of the implement-
ation of ten hours of work will be discussed and finalised
by the committee to be appointed and held between the
representatives the loco running staff and the Government
within six weeks from the withdrawal of this agitation." |
(emphasis added)

In the reply on 29.11.1977 to Lok Sabha Unstarred Question No.1773

about implementation of the aforesaid Agreement, the relevant part

-

of the question and answer are extracted below:-

"7.Members of the loco running The implementation began
staff will not be required to on 1.12.73, By the end of

work for more than ten hours
at a stretch from 'signing on'
to 'signing off".

Details and mode and

manner of the implementation
of ten hours of work will be
discussed and finalised by the
Qureshi Committee within

six weeks of the withdrawal
of the August agitation.

1974, all Mail, Express and
Passenger trains were covered
The coverage in respect
of goods train® is about
Bg. Steps: are in ‘hand to
complete the remaining
portion also."
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The entire gamut of appointment of Miabhoy Tribunal, study, discussions,

strike, agreement and assurance ranging in a decade between 1969 and
1978 culminated in the issue of Government .of India , Ministry of Rail-
wajs letter dated 31.8.78(Annexure A-5) which for its importance and

relevance is quoted in full as fbllows:-

"Government of India, Ministry of Railways
(Railway Board) -

No.E(LL)77/HER/29. ‘ New Delhi, dated 31.8.78

The General Managers
All Indian Railways

Sub: Duty at a stretch of Running Staff.

Reference Railway Board's letter No.E(LL)68/HER/56 dated
15th July 1968 on the above subject. In para 17(iii) of the subsidi-
ary instructions, it is laid down that running duty at a stretch
(from the actual departure of a train till its arrival at destination)

vshould not ordinarily exceed 10 hours provided the Running Staff
have given 2 hours notice for relief to the controller. In addition
to the above provisions of the Subsidiary Instructions, it was laid
down in the Railway Board's letter of 15,7.68 referred to above,
& that the overall duty at a stretch of running staff from the
time of 'signing on' should not exceed 14 hours and that such
staff should be entitled to claim relief after 14 hours, provided
they have given two hour's notice for relief to the Controller.
In other words, if the Running Staff give notice at the end of
12 hours from -the time they 'sign on' irrespective of whether
they had done running duty of 12 hours or less, they would be
entitled to relief at the end of 14 hours from the time of 'signing .

on',

In August, 1973, the Ministry of Railways decided that

the runnihg staff would not be required to work for more than

10 _hours at a stretch from the time of 'signing on' till the time

of 'signing off' and this decision would be implemented in a phased

manner.” Accordingly, in "supersession' of the provisions of Para
17(iii) of the subsidiary instructions and the decision communicated
in Board's letter No.E(LMA)68/HER/56 dated 15.7.1968, referred
to above, the Ministry of Railways have decided that the Railway

Administrations should take measures to restrict the hours of

employment at a stretch of the running staff from the time of

signing on to the time of 'signing off' to 10 hours and provide

them with relief thereafter, save in exceptional circumstances
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of unavoidable operational exigencies or of accidents, floods, emer-
gencies etc. This will come into effect from 1.10.1978.
Please acknowledge receipt.

(A.K.Sinha)
Jt.Director,Estt.(LL)

Railway Board
(emphasis added)

The position as it existed after 31.8.78 was therefore that the Railway
Administrationh:déecided té restrict 'tﬁe hours of employment' at a stretch,
of the runningk staff_ from the time.of 'signing on' to the time of
'signiné o’ff' to 10 hours and provide them with reliefs save in except-
ional cir"‘cﬁmstances' of natural calamities or unavoidable operational
exigencies, Consequently the limit- of total overall hours c;f employ—‘
ment - of the running staff which used to be 14 hours was brought
down to 10 hours which was also the maximum limit of running duty
at a stretch. It may be noted that the Miabhoy Tribunal having fixed
an upper limit of 10 hours for‘running duty at a stretch’ recommended
an irreducible wupper limit of 12 hours fércdverall dugi:? d::\l,low for
a margin of one hour for unavoidable non-running preparatory and
complementary duties and. one hour's allowance for unforeseen pre-
departure detention of the train. The ten hour limit of overall hours
of empldyment was therefore more liberal to the staff than what
Miabhoy Tribunal thoughi: to be possiblé or acceptable keeping all
considerations in ' view. The Railway Adfninistration understandably faced
considerable difficulty in restricting the overall hours of employment
at a stretch to 10 hours without reduciﬁg the running duty hours at
a stretch considerably. For instance after the loco staff starts his
conaidavalls o
duty by 'signing on', - s time,‘ftaken for preparation of the engine, bringing
it from the shed t: the fc;rmation and the unforeseen - pre-departure
detentions consumed considerable time (average of 2 hrs. as visualised
by the Miabhoy Tri.bunal) as in the case before us where the Palg'hat
Jumbo goods train which was scheduled to start at 12.30 a.m. for which
the applicant was asked to report to duty at 12 midnight actually

started at 2.50 a.m. Since the overall duty hours have to be restricted

to 10 hours the actual running duty hours of the loco staff get reduced
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by 3 to 4 hours after which the staff has to be given. relief and
'signed off'. Such a situation would entail the Administration's obligation
to provide relief after only 4 to 5 hours of running even though the

running loco staff has*comparatlvely idle or waiting during the""”.‘“‘"l'_'“f)r‘";
& 5

of the duty hours. Perhaps to meet such difficulties and avoid provision
for huge relief staff and rest rooms all over and make the position
more practiéal, ‘they issued the impugned order dated 3.4.81 at Annexure
A-6 the full text of which is quoted below:- |

"No.E(LL)77/HER/29 ' New Delhi
’ 3.4.1981
The General Managers,
All Indian Railways,
Sub:- Duty at a stretch of running staff.

References the Ministry of Railways letters No.E(LL)77/
HER/29 dated 31.8.78, No.E(LL)/78/HER/76 dated 23.10.78 and
E(LL)77/HER/29 dated 28.3.79 on the above subject,

A number of references have been received by Board in
regard to the manner in which the 10-hour rule is to be imple-
mented. In supersession of all the previous orders on the subject
the Ministry of Railways have decided that the 10-hour rule
as applicable to the running staff should be implemented subject
to the following provisions:-

1. Th-e undermentioned periods will count for duty under the
10 hour rule.

i Engine attendance time as prescribed; and

ii. Time taken from starting station upto crew changing station
including intermediate detentions.

2. The following periods will not count:

i. From Bahar line to the station at the starting point, pre-

departure detentions and travelling pilot, and

ii. At the terminal stations from the station to the shed;
where the destination point is other than a station say, a yard,
a convenient point or area would have to be locally demarcated
‘as the destination station for the purpose of 10-hour rule.

3. Measures have already been taken by the Railways, to

restrict the duty hours at a stretch from the time of 'signing

on' to the time of 'signing off' to 10 hours and provide them with
relief thereafter save in exceptional circumstances of unavoidable

operational exigencies or of accidents, flood, emergencies , etc.

4, The time spent by running staff on non-running duties
Q\(/ ~ such as travelling spare on duty or waiting at a station for returning
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to head quarters, etc., will continue to be excluded for the purpose
of 10-hour rule. -

i The Ministry of Railways also desire to clarify that the
running staff will not claim relief within 10 hours of their duty

at a stretch while running through their headquarters nor will they

resort to stabling of trains short- of destination on completion

of 10 hours duty at a stretch,

5. The instructions in regard to the 10-hour rule have no
applicability in respect of payment of overtime in regard to which
there are other directive in force. |

6. The orders mentioned above will come into force with
immediate effect.

Sd/-
(A.K.Sinha)
Joint Director, Establishment,
Railway Board"
(emphasis added)

The aforesaid order principally excludes frém the 10 hour limit the
time taken to bring the engine from the shed to the station at the
starting point, pre-departure detentions and travelling pilot even though
these duties are performed after the staff signs-on. The time spent
by the running staff after 'signing on', on non-running duties such as
travelling spare on duty or wéi_ting at a station for returning to head-
quarters Wés also excluded from the computation of 10 hour between
'signing on' and 'signing off'. The order also prohibited the staff from
claiming relief within 10 hours of their duty even though they were
passing .by their headquarters. They were = also prohibited fr_oni resorting
to leaving the t.rains short of destination even on completion of 10 hours
duty at a stretch .even in accordance with the revised method on
éomputation of 10 hours . The outcome~ of this orderl is that after the .
staff signs on and joins duty he has not only to give ten hours of,

hap & '
duty but also be in attendance during non-running duties and pre-departure

&

detentions for an unspecified number of hours which may extend to

any limit and even then they cannot leave the train short of destination

which may be any number of running hours away.

26. We are, thérefore, faced with. two extremes. The order of the
Railways dated 31.8.78 at Annexure A5 is one extreme of overliberalised

)
limit of ten hours of ‘overall duty at a stretch taking us to the -fwenty
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First century as it were, liberal beyond the 14/12 hour limits recommend-

ed by the Miabhoy Commttee. The impugned order at Annexure A6

gives the other extreme of being overly reminiscent of the Dicken-

sonian era and prescribing unlimited hours of overall duty at a stretch
taking us back to pre-1947 situation when there was no limit of hours

of employment for . the running staff!

21. The applicént/has challenged the impugned circular order
dated 3.4.1981 at Annexure A.6 on a number of grounds. The main
contention of the applicantiis that the order as it stands at Annexure
A.6 can be abused by unscrupulous authorities to inhuman and absurd

limits, For instance after the loco staff returns to duty and signs on

and there is pre-departure detentioin of the train for which there

is no limit in.. the Annexure A-6 order for being excluded from the
10 hgur period, the loco running staff may have to be on duty corﬁnu-
ously for 18 to 20 hours (depending upon how long the detention is)
without being provided with any relief. Even after he has completed
» o 18 hours of du_ty after signing on, he cannot get down at hfs

headquarters for relief and rést if he has not completed 10 hours

of running. duty after the departure of the train from the starting

statio.n. Further: still, para 4 of the impugned order at A-6 compels\

the staff to take the train to the destination even though he ha%

‘completed 20. hours ofjoverali duty and 10 hours of actual running °

duty, till he takes the train to its destination which may be ‘a number
of running hours av‘vay from the place where he completed 20 hours
of over all duty and 10 hours of actual running duty at a stretch.
According to the applicant, the impugned circular is inhuman because
it does not ta.ke into account the lim'it\: of fatigue t(; which human
body 1is susceptible and the order is also irresponsible as it_ allows
the overstrained loco staff to continue on duty beyond their physical
tolerance limits thus endangering the life and property of the user
public who are subjected to éxtraordinary risk of accident in such
vy thoanid

trains as are run by such loco running staff.The order is also discri-
A
: b
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minatory in the sence that no hmlt of excluded non-running duty hours
has been prescrlbed irrespective of the actual period of running, because
whether the  train is actually running or not the running staff has to
be on duty away from their home whereas in case of other staff whether
in office, in factories or mines and by the international convention an
upper limit of 8 or 9 hours of overall duty including the idle or inactive
period has been prescribed. The incompetence of the Railway Board to
issue unilaterally such an order adversely affecting the condition of service
of the running staff which had been prescribed at Annexure A5 after
protracted study by the RLT, agitation and agreement has also been quest-
‘joned. |

28. ©  The applicant has argued that since the circular order at Annex-
~ure A.6 is illegal, unconstitutional, arbitrary and inhuman, its violation by
him as referred to in the punishment order at Annexure A.9 cannot make
him hable to any penalty and to that extent the punishment order is base-
less. So is the appellate order which confirms the punishment order without
- valid reasons. | |

29, The reSpondents' have justified issuing the impugned circular
.at Annexure A.6 on the ground of impracricability of foilowing the
10 hour rule from 'signing on' to 'signing off' without allowing for
nor}-running duries and unforeseen inactive periods like train detentions.
They. have however argued that the order at Annexure A.5 has not been
cancelled or superseded but stands qualified by the impugned cnrcular
at Annexure A.6 which gives certain clarificatory guidelines for implement-
ation of the 10 hour rule. They have argued that responsible Railway
Officers at the helm of affairs will not allow the latitude given in Annexure
A6 to be at;used to extract any inhuman and unreasonable hours of duty
from the running staff, During the pendency of the application however
the respondents realisirrg the absurdity in the A-6 order on 20.9.91 issued
a further clarificétory letter to the impugned circular order dated 3.4.81
prescribmg a limit of 14 hours from 51gmng on to signing off This order

was attached wath the wrltten arguments as enclosure X-4,a copy of
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which has been made available to the learned counsel for the applicant

who replied by the‘irvown written arguments. Annexure X-4 reads as follows:-
"No.E(LL)91 _HER/I-II. New Delhi dt. 20.9.91

To
The General Managers
All Indian Railways,

Sub:~ Implementation of 10 hours duty rules for running
staff from 'signing on' to 'signing off'.
Ministry of Railways (Railway Board)
letter No.E(LL)77/HER/29 dt. 3.4.81,

The Ministry of Railways, from time to time have emphasised
the need to restrict the duty hours of running staff from signing
on to signing off to 10 hrs. The Ministry had also issued
suitable guidelines for achieving this objective and it is pre-
sumed that Railways are taking measures to achieve the same.

While generally such rules have been introduced,
it is noticed that there are still some cases where the staff
perform excessive duties.The Ministry of Railways desire
that there should be no further delay in achieving all objective
of 10 hrs. working and, in any case, pending the reaching
of the objective, no staff should perform their duties more
than 14 hrs. from signing on to signing off except in exception-
al circumstances such as accidents, floods, agitations, emer-
gencies, failure of Railway equipments etc.

Please acknowledge the receipt of this letter.
| Sd/-
Balbir Singh
Joint Director, Estt(L)."
Though by prescribing an upper limit of 14 - hours of duty hours between
signing ‘on and signing off, the fespondents_have to some extent conceded
the built in lacuna in the order at A6 whiéh may be abused to absurd
limits , the unreasonableness per se has not been exterminated even
by the second clarificatory letter. If 14 hours is the limit of duty between
'signing on' and 'signing off' and pre-departure detention etc. have still
to be excluded in accordance with the impugned circular dt.3.4.81 between
'signing on' and 'signing off' than even this 14 hour limit can be exceeded

, KHay U bevved - )
to any extent depending upon the pre-departure detention. The fallacy

g ) , . Ah_ovev oll
in Annexure 6 lies in qualifying and reducing for computation, '*f\duty-
8

period which necessarily lies between 'signing on' and 'signing off' by

excluding certain unlimited periods of duty between these two time markers.
[« ™

Unless therefore, it is further clarified by an even 3rd clarificatory letter
A
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that while for the purposes of 10 hour rule period in Annexure A.6 the
non-running * duties iike pre-detention period will be excluded between
the s:gnmg on and signing off but thesei will be included for the purpose
of 14 hour rule' However, for the purpose ‘of this appllcanon we cannot
’take congnizance of the clarificatory letter at Annexure X-4 which was
issued during the pendency of the application obviously to remove certain ’
absurdities in —the open ended and unlimited hours of overall duty
of r:he running staff, apparent on the face of the impugned order at
Annexure ‘A.6 . Annexure A.6 as it stands keeps the hours of employment
of the running staff as dxstmguxshed from the runmng ‘hours unlimited.
It goes thhout saying that administrative orders meant ‘to be. enforced
the violation of Whlch is likely to be visited with punishment has "to
be clear and unambiguous and possnble to- be obeyed thhout I'lsk to those
'.members of the public whom the Government servants coming under'
that order have to serve.. By keeping the limit of continuous _.emp'loyment
at a stretch unlimited without. reference to the biologieal limits of fatigue
and toierence of the humar1 body in respect of the leco r_unrling staff
to whom are the lives of the passengers and property in the goods train
are entrusted, the impugned ‘order at Annexure A.6 fa!ls far short of
the minimum standards of ‘clarity, practicability and reasonableness
warranted in such _erders and circular-s.,The following‘ extracts from the
r;eport of the RLlT Award of 1969 are very pertiner}t and self—explanatory:-

" This 1s done on the footing that exaction of work beyond

a certain limit on. any one day is or ean be -also injurious

to the health of a workman. Exaction of continuous work
on_any one day beyond a certain limit may be inhuman too.

I have already referred to the fact that HER do not inipose
any daily limit of work for any railway employee. This is
not done because that it is assumed that more work will
-not be taken from daily workers except when it is necessary
under the circumstances mentioned in S.71 C of the Act
or except for meeting contingencies beyond the .eontrol
of the administration. However having regard to the figures
quoted by me above and the observations .made by the two
high powered committees and evidence adduced before me,
I have reasonable grounds for believing that because of the
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latitude which the ‘HER gives to the Administration, duty

is_exacted- from running staff specially from C grade crew

not by way of an exception but on a scale which must be

regarded to be abnormal.

"Though running duty is not of an intensive character it
is duty which demands continued attention, alertness and
exertion in its performance. Any over exaction from such
staff has 1mportant and far reaching repercussions on safety .
of public, person and property. Such staff has to work under
conditions which may set in fatigue earlier than it may

occur in_cases of staff working indoors or at’ stations and
depots."(emphasis added)

. i 1
Annexure A-6 order virtually goes back on the same position from which

.Miabhoy Tribunal AWard started. To undo the decisionskarrived at after
thorough examination by the Tribunal on the basis of ::Le observations
made by the two high powered >committ.:ees and ' the evidence adduced_
befoie_ the Tribunal and after having entere.d into an Agreement with
the Action Commlttee ‘of the Loco Runmng staff in 1973, and having
Aglven assurance to Parliament that the members of the loco running

staff will not be requnred to work more than 10 hours at a stretch

from signing on to signing off, il:»may appear to be unethical, against

) G- ‘Qu\kgovwwmm)‘ﬂ.byw
public intérest 'and destructive of the credlbnllty order at Annexure A.6
“r
the limit of 10 hours of work at a stretch from signing. on and signing
) Ymbey
off is discarded by introducing unspecxf:ed hours of non-running and
: ’ o -

v -4 .ot inactive duties not reckonable for this limit between signing
e :
on and signing off.' Annexure A.6 is -also against the international norms.
The confusion iri_the irﬁp.ugned circular .of 1981 has arisen ‘because of
the fact that in the earlief circular at Annexure A.5 while a distinction
was made betlween the limit of 14 hourcsmovef all duty at a stretch.
of the running staff from .the time of S!gnmcé/on to the time of s:gnmg
off and the upper lxmlt of 10 hours of running duty at-a stretch from
the actual departure of the train till its arrival at a destmatlon and
lt was decided that the upper llmlt of 14 hours for over all duty at
a stretch fromv signing on to signing off would be brought down to 12

hours in a phased manner, in the impugned- circular of 1981 a new term

of "10. hour rule" was coined without mentioning whether the 10 hour
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rule is applicable to the_running duty at a stretch or over all duty
from signing on to the signing off. Though in para 3 of that circular
it was mentioﬁed that measures have have taken "to restrict the duty
hours at a stretch from the time of signing on to thev time of signing
off to 10 hours .." non-running duty and pre-departure detention etc.
wére excluded from the so called 10 hour rule even though such periods
Aapranely '
like pre-departure detention etc. lie, within the period falling between
" .
the signing on and signing off. .This meant that the limit of 10 hour
will be in addition to the period which the funning. staff has necessarily
to spend oﬁ non-running duty after signing on. What is worse is) that
no upper limit of such non-running and inactive duty hours after signing
on was fixed. This meant that in accordance with the 1981 circular
apart from putting in 10 hburs of running duty at a stfet'(:h between

departure of the train from the station where the staff takes over the

train to the time of its arrival at its destination, the staff after signing

onv duty was obliged to be available for unlimited time during the pre-

departure detention period howsoever prolonged it may be and.{’;ther.
non-running duties. It meant, therefore, thatv-"if the pre-departure deten;;n
of a train is' 8 to 10 hours which is not an abnormal de'tention these
days, the running staff is obliged to put in 18 to 20 hours of over all
duty between signing on and signing off Withéut any relief or.rest. Now
: Lmiding
this is obviously against the universally accepted principle ofAduty at
a stretch. A clerk or a peon or an officer 'signs on' or reports fé\r/ duty
at 9.00 a.m. in the morning and signs off or breaks off his duty at 5.30
p.m. in the evening irrespective of whether- he has been inactive for
whatever length of time during this time frame. Signing on is the
beginning of the time frame of duty hours at a stretch and signing off
is the .end of that time framé. Once this time frame of duty hours is
~di'st.orted by taking out -inactive period(after one signs on and joins duty)
within the time frame and expecting the staff to put in additioqal duty

hours after signing on in lieu of the inactive period or wait indefinitely

for active duty is violative of the universally accepted norms of employ-
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ment. The concept of duty hours covers not only the period during which
the employee contribute.g his physical , intellectual or professional work
but also the period during the duty hours when he may be visibly inactive
but nonetheless avéilable for work and his movement is restricted to
his official place of work. He cannot for instance go to sleeb when there
is no work or go home to enjoy his family life during the duty hours.
Whether he is a Doctor on duty or a Clerk or an Engineer , the period
.after he repo'rts to work, when hé is not seeing any patient or not
handling any file or not supervising any works cannot be excluded from
his duty hours to vé%%t % period ofk::total daily dut)"‘fb:z?f:és a stretch. Just
H}f:;e a guest in a hotel has to pay for the whole period between the
time he checks in to the time he checks out and he cannot say that
for the period he was out of the hotel after checking in he cénnot be

) 'V\O‘v‘t-cm\,gug.
charged, a hemployee also cannot be denied salary and wages on the

A

ground that for certain periods he had no work to do even though he
was on duty and} évailéble for work. It is perhapé in this context that
it was specifically mentioned in para 3 of Section I of the HER Handbook
that the hours of employment "includes the effective or continuous work
and period of inaction when the worker must be present on duty, although
not exercising pHysical activity or sustained attention". It does not however
include "the intervals when the employee .is .free -to leave his place

- of work", Under heading "Limitation of Hours of Work" in the tabu-
lar- statement at Section VI-A of the same Handbook it is.men_tioned
that the limitation of hours of work which is the same as the statutory
limit for the hours of employment in the case 6f loco and traffic running

the huniod
staff should count from signing on to the signing off. Annexure A.6
'circul;‘; therefore) by excluding certain unspecified and hence unlimited
periods after the staff | signs on, from the limit of 10 hours of duty
‘at a stretch , gone against the very grain of the concept of limiting

B
duty hours at a stretch and thrown the running staff in a vortex of

\

uncertainity of unlimited hours of duty at a stretch. The first three para-

' : ' ™ pova 25
graphs of this impugned circular at A-6 therefore, as quoted earlier‘&
suffers from the infirmity of introducing a newly fangled term of “10 hour

rule’ without defining whether it applies to running duty at a stretch
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as defined in para 6 of Section VI of the HER Manual as qu‘oted earlier,
i.e., from the actual departure of the train from the starting station
or it applies to hours of employment/work as defined in para 3 of Section
I read with column 3 in item 2 in the tabular statement at Section VI-
A. By excluding certain inactive periods even after one joi_ns d'uty and
‘signs on, for compui:ation of 10 hour of duty, the circular has imposed
an unspecified and hence’ inhuman, impracticable and irrational load
of duty hours unknown to and in violation of nationally and internation_—
ally accepted norms as adopted by the International Labour Organisation
in its general conference held at Washington in October 1919. Articles
2 and 5 of Convention No.l to which India is also a party, read as

follows:- .

"Article 2: The working hours of persons employed in any
public _or private industrial undertaking or in any branch

thereof, other than an undeftaking in which only‘ members
of the same family are employed, shall not exceed eight

in the day and forty-eight in the week , with the exceptions
hereinafter provide for. . ‘
Article 5: In exceptional cases where it is recognised that
the provisioﬁs of Article 2 ‘cannot be applied,. but only in
such cases, agreements .between' workers' and employerd

organisations concerning the daily limit of work over a longer’

period of time may be given the force of regulations, if

the Government, to which these agreements shall be submitted

s0 decides. o
Article 6(2):(page 250) These regulations shall be made only

after consultation with the organisations of employers and

workers concerned, if any such organisations exist. These

regulations shall fix the maximum of additional hours in

each instance, and the rate of pay for overtime shall ‘not
be less vthan one and one-quarter times the regular rate."
(emphasis added)
Since the Railways are also an industrial undertaking the norms of working
hours of 8 hours per da\y and 48 hours in the week subject to exceptions
, _
have to be followed and departures must be in agreement between the
workers. and the employers and in consultation with their organisations.-
The impugned circular at Annexure A-6 not only violates the -norm by
removing the upper limit of total working hours from ‘'signing on' to

'signing off' through the exclusion of non-running duties performed

after signing on without any limit)but also - was formulated when the



earlier order dated 31.8,78 at Annexure A-5 was issued in agreement
with the representatives of the loco staff and after thorough enquiry
and study by the Railway Labour Tribunal. Further, the "Hours of Employ-
ment" has been defined in para 3 of Section 1 of HER as follows:-

"3. Hours of Employment - The term refers to the time

during which an employee is rostered for duty, It includes
effective or continuous work and periods of inaction when

the worker must be present on duty, although not exercising
physical activity or sustained attention. It does not include

"intervals" when the employee 1is free to leave his place
- of work. Certain staff are given quarters near .their place
of work so that they can be "on call” in case of necessity,
but being "on call" does not constitute "employment"
in this context. Time taken in going between an employee's
residence and his place of work does not constitute hours
of employment."(emphasis added)
From the above it is clear that periods of inaction when the workef
must be present on duty although he may not be engaged in any physical
activity, is included in the hours of employmént. Annexure A-6, however,
after the employee signs on and joins daily duty excludes the hours of
non-running duty like pre-departure detention from‘ the' computation
of hours o‘emplo_yment. By this the hours of employment aftel" the appli-
cant has joined duty and has not signed off can go upto any limit contrary
'to the limit of 14 hours, as recommended by the Miabhoy Tribunal as
far back as in 1972, The hours of employment(after signing on including
inactive period) was recommended to be brought down from 14 'hours
in 1972 to 12 ‘hours by 1980. The circular of the Railway Board at
Annexure A-5 dated 31.8.1978 however went a step further and indicated
that measures' should be taken to restrict the‘ hours of employment at
a stretch of the running staff from the time of 'signing on' to the time
of 'signing off' to 10 hours (instead of 12 hrs. as recommended by the
RLT to be reached by 1980!) and provide them with relief thereafter,
Annexure A-6 order, however, by excluding non-running hours like pre-
departure detention indirectly extended the hours of employment from
'signing on' to 'signing off' to an unlimited degree depending upon the

duration of non-running duties and other excluded periods like the pre-



departure detentions. - : '
30. . It was perhaps forgotten at the time of issuing the impugned‘
order' that from the moment the loco staff "signs on and commences
his duty,' his biological clock does not stop functioning during the inactive
period and even if ‘he does not exert physically or n;éntally) by simply
'remaining on duty at the beck and call of the!erfnployer at a pre-deter-
mined place or places other than his home there is‘ continuous exhaustion
anq fatigue which cannot be made up by monetary allowances except
by rest and relaxation. It is because of this that in the tabular statement
~at Section 6 A of the HER handbook under the heading "Limitation ‘o<f
Hours of Work" for “the running staff, the following has been mentionéd
"The statutory limit for the Hours of Employment of Running staff classi-
fied. as cor{tinuous vshould be fixed at 54 a week on the average in _any
month". The above will show that hours of employment has been taken -
to bé the Samé as ‘hours of work without any exclusion of inactive or
non-running duties. in the saﬁle tabular statement it has_ further been ment-
ioned as follows:-

" "In the case of Loco and Traffic ‘Running staff duty hours

should count from signing 'on" to éigning ‘of f'",

The note below para 4 of Section VII of the H.E.R.ﬁandbook, defines
'as_. earlier stated, the 'signing on' and 'signing ‘off' as the time when
.the stéff -is required to report for duty and the time when they are» required
to Abreal‘c up duty at the end of tour of dhty. Accordingly by no _stfetch
of imagination -caﬁ non-running duties performed or inactive‘ period " after
signing. on and before signing off can be ‘excluded from the‘ limitatiq, .
of h;)urs of .work as has beén done by the "impugned circular
" at  Annexure A-6. If the factory works, clerks, plantation labour
and transpoft workers etc. have been élloyved statutorily to break off
duty after 8 or 9 hours of duty including iﬁactive period, Aﬁnexure A-¢
8 order by excluding ‘non-running duties after the running staff signs on
:ld _.withou't clamping any upper limit ‘to the total duty hours, active

and inactive, appears to be discriminatory. The Miabhoy Cqmmittee
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of 1971 (not 1969) in another context of effect of long hours of work

on health, made the following pertinent observations:-

"2.101. The most outstanding hardship which is brought
out in evidence is regarding long hours of duty which some
railway employees are called upon to perform at a stretch.
The Federation has examined S.N.Chakraborty, S.N.Sengupta
‘and R.N.Tyagi to prove that from 27.8.1972 to 15.12.1972,
27.8.1972 to 16,12,1972 and 28.8.1972 - and 28.8.1972 to
16.12.1972 respectively they were required to work on goods

trains on several occasions for a continuous period of fourteen

hours and, on some occasions, as many as 22 to 26 hours

at a stretch. These witnesses have submitted statistics in
support of their evidence and the same have not been chall-
enged. It is true that there is no evidence to show that

such long spells of ' continuous duty cause or have caused
any industrial disease or have been a cause of decategori-
sation, But the important point to note in regard to this
complaint is that, if an employee is made to undergo such

long spells of continuous duty, there is probability of fatigue

intervening in course of performance of duty, and apart

from the fact that such duty may lead to muscular fatigue

which can cause an acute painful phenomenon localised

in_muscles, it can also cause general fatigue either of physic

or nervous order. Fatigue is a salutary sensation provided

one heeds it and lies down and rests. According to the Health

Encyclopaedia, Vo.l page 514, if one disregards this nature's
warning and forces oneself to continue working, feeling
of fatigue increases until it becomes distressing and finally

overwhelming.At such a stage ,a worker is bound to be put

in _a hazardous condition because his efficiency is likely

to suffer during the period of that fatigue until it becomes

overwhelming and an accident can take place at the hands
of such an employee. Wanchoo Accidents Committee has

pointed out this danger prominently and has taken note

of cases where no rest was given. According to the Health

Enyclopaedia , physical fatigue, may also disturb digestive
functions. In my opinion, therefore, it is necessary that
immediate measures should be undertaken to see that the
recommendation made by several high powered commissions,
that in any case continuous running duty should not be
<;/ exacted for more than 14 hours is implemented scrupulously,
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so that risk of decategorisation arising out of an accident
) committed during the period of fatigue is avoided."(emphasis
added)
Annexure A-6 by keeping the upper limit of hours of duty after signing
on unlimited R has not _only been unfair to the employees but also to
those who use the Railways for transportation of person and property.
We cannot disagrée with the applicant before us when he says that Annex,
A.6 order deprives him of his personal liberty after he has crossed the
limit of fatigl;e and exhaustion and is thus violative of Article 21 of
the Constitution as also Art. 23 since his unlimited detention amounts |
to forced labour also. In People's Union for Democractic Rights and Others
vs. Union of India and others,(1982)3 SCC 235, forced labour in the
contest of Article 23 of the Constitution and begar was defined as work
which is rendered not willingly but as a result of force or compulsion
and may not necessarily cover only that labour which is exacted without
payment of remuneration and held that forced labour w'ould not cease

to be so on the mere payment of remuneration.

31. In A.L.Kalra vs. Project and Equipment Corporation of India
Ltd, 1984(3) SCC 316 the Supreme Court held as follows:-

"Article 14 strikes at arbitrariness in State Action, whether
it be of the Legislature or of the executive or of an ‘autho-
rity ' under Article 12, because any action that is arbitrary
must necessarily involve the negation of equality and if it
affects any matter relating to public employment it iIs also
violative of Article 16. One need not confine the denial
of equality to a comparative evaluation between two persons
to arrive at a conclusion of discriminatory treatment. An
action per se arbitrary itself denies equal protection by law.

Wisdom of the legislative policy may not be open
to judicial review but when the wisdom takes the concrete
form of law, the same must stand the test of being in tune
with the fundamental rights, it is void as ordained by Articlé
13, If the law is void being in violation of Part Il of the
Constitution, it cannot be shielded on the ground that it
enacts a legislative policy." |

The above will show that even policy decisions can be subject to judicial

(51'/ review if it is arbitrary or violative of Fundamental Rights. In Central
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Inland Water Transport Corporation Ltd. and another vs, Brojo Nath

Ganguly and another, AIR 1986 SC 1571, it was held as follows:-

As new concepts take the place of old, transactions which
were once considered against public policy are now being
upheld by the Courts and similarly where there has been
a well-recognised head of public policy, the Courts have
not shirked from extending it to new transactions and changed
circumstances and have at times not even flinched from
inventing a new head of public policy. Practices which were
considered perfectly normal at one time have today become
obnoxious and oppressive to public conscience. If there
is no head of public policy which covers a case, then the )
Court must in consonance with public conscience and keep-
ing with public good and public interest declare such practice
to be opposed to public policy. Above all, in deciding any
case which may not be covered by authority Courts have
before them the beacon light of the Preamble to the Consti-
tution. Lacking precedent, the Court can always be guided
by that light and the principles underlying the Fundamental
Rights and the Directive Principles enshrined in the Consti-
-tution," |

A Full Bench of the Kerala High Court in Geetha Timbers vs. State

of Kerala, 1990(1)KLT 402 held that if a Governmental policy or action

even in contractual matters fails to satisfy the test of reasonableness

it would be unconstitutional. An unreasonable administi'attve decision
is violative of Article 14 of the Constitution in accordance with the
ruling of the Supreme Court in Maneka Gandhi vs. Union of India, AIR

1978 SC 597.

32. We, therefore, hold that the impugned order at Annexure
A-6 with unlimited hours of_ employment is inhuman)biologlcally impossible

to be given effect to) against national and international norms, in violatio

o alpo ok The )
of the agreement with the loco workers, assurance given by the Govt,

1w
to Parliament and, findings and recommendations of the Railway Labour

omnd
Tribunal, 1969 which had been accepted by the Govt. iIn toto, being

arbitrary, discriminatory and empowering the authorities to exact 'unwllling :
o Lkey 15

-, 7 it _violate , Articles 14, 16

- &
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21 and 23 of the Constitution.

K< ‘ In the above circumstances we find that th'e, impugned circular
at Annexure A,6 being violative of the norms of reasonableness, sanctity
of agreements and commitmen’ts by the Government as also. the norms
of human labour nationally and internationally recognised, is arbitrary
and unreasonable and is likely to fail in judlcial.séfﬁé‘;ﬁ;ﬁ?{;f of its consti-

tutionality,

34, We are, however, not prepared to aecept the argument
of the applicant that the Railway Board had no authority to pass the
order relating to the conditions of service of vthe loco rlmning staff.
vln the Rallway Board and others VS, P.R.Subramanlayanl and others,

AIR 1978 SC 284, the Supreme Court held as follows:-

" In the Indian Railway Establishment Code, Volume 1 are
" the Rules framed by the President of India under Art.309
of the Constitution. Contained in the said Code is the well-
known R.157 which authorises the Railway Board as permissi-
ble under Art.309 to have "full powers to make rules of
- general application to non-gazetted railway servants under
their control". The Railway Board have been framing rules
in exercise of this power from time to time. No special
procedure or method is prescribed for the making of such
rules by the Railway Board. But they have been treated
as rules having the force of rules framed under Art.309
pursuant to the delegated power to the Railway Board if
they are of general application 'to non-gazetted railway
servants or to a class of them.,"

Further if the applicant as he does, swears by the Railway Board's order

at Annexure A-5 he cannot challenge Railway Board's competence to
pass the further order at Annexure A-6 on the same subject. Since the
statutory limits of hours of employment glven on a weekly hasls did
not contain limits of daily hours of work, the Railway Board ceuld fill
up the gap by administrative instructions like Annexures A-5 and A-6
(AIR 1980 SC 1246). Once it is recognised that the Railway Board can
issue orders relating to daily hours of work as at Annexure A-5, as
adminlstratlve authorities, their power to amend, clarify or modify the

same by subsequent orders (AIR 1958 SC 1018; AIR 1980 SC 1461) cannot



.63.

be doubted much less challenged.

35. However, apart from being liable to be declared unconstitut-
ional Annexure A-6 order has a number of other infirmities also. The
vpunishment order of the applicant at  Annexure-A9 specifically states
| that the action of the applicant is in violation of Railway Board's letter

No.E(LL)77/HER 29 dated 3.4.81 communicated to all depots vide letter

No.J/Tp29/Pr.Rg/10 hr.rule dated 6.3.89. The applicant has argued that

even though Annexure A-6 order is dated 3.4.81 it was communicated
to all depots on 6.3.89. The respondents have argued that the letter
dated 6.3.89 was only a reminder as at Ext R1(a). We have seen Ext.

R1(a) dated 6.3.89 the opening para of which reads as follows:-

"The duty hours of loco running staff are, by and large
covered by HOER and instructions issued from time to time.
Particular attention is drawn, in this connection to this
office letter of even number dated 23.9.1988,communicating
copy of Board's letter No.E(LL)/77/HER/25 of 3.4.1981..."
(emphasis added) '

The above may ?mply that even if Ext.R1(a) dated 6.3.89 is a reminder
the impugned circular was communicated by the Divisional Office, Palghat
only on 23,9.1988, i.e, long after the applicant had been recruited in
servicé. Though, we cannot accept the applicant's plea that the circular
haviﬁg been communicated after his recruitment, he is not bound by
the impugned circular of 3.4.1981, it ‘surpasses our comprehension why
.the impugned circular of 1981 should have taken seven years to be
communicated to the field units unless the authorities themselves were
.not sure about its validity or practicability. However, so long as the
default of the applicant took place after the’ date of communication

of the order, the date of applicant's recruitment is immaterial.

-36. The ifnpugned circular at Annexure A-6 leaves it to anybody's
imagination whether it supersédes. the previous order of 31.8.78 at Annex.
A-5 which was issued-in implementation of the Railway Labour Tribunal's
Award and commitment giveh by the Government to Parliament. Though

in the opening para of this circular, a reference has been made to
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Annexure A-5 letter dated 31.8.78. The next para states that all previous
orders on the subject are superseded. One may think that Annexure A-
6 order superseded Annexure A-5 order also, but not so., The respondents
have themselves averred that the Railway Board's earlier letter dated
31.8.78 at Annexure A-5 has to be_read with the impugned circular dated
3.4.81 at Annexure A-6 and have gone on to defend Annexure A-6 by

stating that it has not in any way diluted or taken away the 10 hour

rule as projected by the applicant. Annexure A-6 was issued to avoid

operational _inconveniehces and "that there is no contradiction between
Annexure A-'5 and Annexure A-6 and none of the rights under Annexure
A-5 have ‘been taken away by Annexure A-6 as stated and alleged
by the applicant". They have furiher averred that Annexure A-6 order
cannot be- challenged on the ground that it is against the earlier order

of the Railway Board at Annexure A-S because "it. is not in any way

in _conflict with Annexure A-5". The respondents have further argued

that "applicable orders, therefore, may be understood as Annexure A-

5 read with Annexure Ry as also as modified by Annexure A-6 dated
(véd.\ powa 229 wriiem S ol

3.4.81'} From the above discussion, it Is clear that the. respondents have

not cancelled or superseded the Railway Board's order at Annexure A-

5 dated 31.8.78 which is based on the recommendations of the RLT

Award of 1969, the Agreement reached with the Action Committee
of tﬁe Loco Running Staff and sa'nctified by the commitment made
to Parliament in 1973 and 1977. But to obviate certain opérational diffi-
cultlés and problems, the respondents had to issue the circular at Annex.
A-6 clarifyiné certain points. But in the process of clarification they
have completely done away with the upper limit of hours of overall
duty at a stretch. They also took away the upper limit of 10 hours
on running duty at a 'stretch by obliging the running loco staff to take
the train to the destination without indicating that by destination whether
they meant the destination of the crew or the destlnétion of the train,
The respondents made an effort to repair the Annexure A-6 order to
some extent by issuing anothei' order dated 20.9.91 fixing a Ilimit of

14 hours between signing on and signing off but without clarifying
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whether this 14 hour limit also will be exclusive of non-running duties
and pre-departure detention. The respondents have not thought fit yet
to repair the second lacuna in Annexure A-6 by fixing an upper limit

of running duty at a stretch as defined in the HER,
o} A Ré

37. Para 4 of the circular, in so far as it excludes such non-
running duties as travelling spare &c;n duty or waiting at stations for
returnlng to the headquarters as fall before signing on or after slgning
off, seem to be admissible but if some of these non-running duties fall
after one has signed on or before one has signed off, they cannot be
excluded from duty hours. As regards sub-para (i) of para 4 prohibiting
running staff from Aclaiming "relief :M 10 hours ?SW duty at a stretch
while running through their headquarters" or from "sfabling of trains
short of destination on completion of 10 hours duty at a stretch"
o tlgse niay have to be amplified further vby clarifying whether
the duty at a» stretch refers to over all duty betwééh signing on and
signing off witﬁout any exclusion, or running duty and whether the term
destination means ;a destination of the train which may be s«_weral hours
away or destination of the crew for relief . which should be specifically
"intimated to thé employee at the time 6f the departure of the train,
In order to avoid the staff refusing to work the train to the relief station
which may be only a few minutes running distance away, a provision
should . perhaps be added that the staff cannot stable the train if the
relief Station is within less than an hour's run away or the relief is

guaranteed within one hour of the expiry of the statutory limit of running

or overall duty at a stretch.

38. " We as a judicial forum are thus faced with a very difficult
and imponderable task. The circular order dated 31.8.78- at Annexure
A-5 is the culmination of an‘ informed  judicial and wholly acéepted Award
of the Railway Labour Tribunal of 1969, of a solemn Agreement between
the Government and the Action Committee of the ‘Loco Running Staff,
of commitments made to Parliament followed by a Committee on
implementation. ’fhe order at A5 was issued by the Government after
protracted deliberations. It cannot be said that it was issued in a hurry

or under pressure. It had the support of all concerned and it put a quietus
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on the agitation of the loco staff which had exploded in the All India

Railway Loco Strike of 1974, The Agreement was reached in 1973

and the formal orders were issued presumably after considerable deliber-
ations, consultations etc. five years later in 1978, The order was put
into 'practice for three years when the impugned circular was issued
on 3.4.81 ostgnslbiy in clarification of the earlier circular at Annexure
A-5 but in substance completely taking away the beneficfent limits of
hours of employment and hours of running duty at a stretch. According
to the applicant this was done to save money on the additional staff

required for its implementation as is evident from Annexure A-12 which

inter alia states that " special posts for 10 hours should be abolished'rather

‘ . hawever
than for any other reason. The respondents say that Annexure A-6 was
. & '

Issued for removing certain operational difficulties. Be  that as it may,
the manner in which the impugned order dated 3.4.81 was issued practi-
cally wiping out the limits of hours of employment and hours of running

duty at a stretch and offering a 'carte blanche' to the authorities to

- exact. unspecified duty hours or running duty hours at a stretch from

the loco staff on pain - of disciplihary proceedings, leaves much to be

desired. The Indian Railways is not oniy a State as contemplated under

Article 12 of the Constitution, it is also one of the biggest employers

in the world. It'is not only the custodian of lives of millions of citizens
who use their services but also of prop'efty worth hundreds of millions
of rupees which it transports thrbughout the length and breadth of the
country., Thus its responsibility towards its users is as massive as its
responsibility  towards the millions of people which it employs, not to
speék of its responsibility to law -and Constitutio::;\f not‘ only being a
model emplojrer but alse a just and fair and patern:l well-wisher of its
employees. The impugned order at Annexure A-6 does not, to our mind,
answer to the standards expected of the Railways vis-a-vis its employees-,,
its users and the law and Constitution bto which it is accountable. By,
ignoring the health and fatigue factors of the loco staff, by the exclusion
of "upper limits of | hours of employment as also of the running duty

at a stretch as so emphatically urged by the RLT 1969, the Railways



have fallen short of the high standards expected of a mo_dél judicious
and humane "employer. By taking away the beneficent effects of the
~earlier circular at Annéxure A-S‘ arrived at through - the deliberations
of .the Railway Labour - Tribunal, 'Expert studies, deliberations of the
Government at the highest level, Agreement reached with the representat-
ives of the loco staff . z.and the commitment tﬁade to Parliament, and by
issuing the . impugned ‘circular  in 1981 withouf effective consuitation
or deliberations with the workers (as contemplated in Article 6 of the
ILO. Convention No.l, quoted earlier), the Railways have not done much

credit to themselves. If Annexure A-5 issued nine years after the RLT

Award of 1969 and fivé years after the Agreement generated certain
unforeseen ;problems; corrective measures could have been taken by getting
the Hours of Employmeni Regulations reviewed as it was done in
1969. Taking away the substance of the earlier circular at Annéxure A-
5 unilaterally by a so called clarificatory letter at Annexure A-6, may

not be an ideal manner of amending Hours of Employment Regulations.

39. In the fgcts and circumstances so far as ‘the impugned letter
at Annexure A~6‘ is concerned, we feel that in itsA vpresent' form it has
to be struck down. It needs to be fevig\ﬁ'cd' to include the following
minimum desiderata:-

a) There should be a specific limit of hours of employment at a
stretch between 'signing on' and 'signing off' inclusive of inactive
period and non-running duties.

b) There should be a specific limit of running duty hours at a

A stretch as defined in the Hours of Employment Regulations.

c) A distinétion has to be madg between destination of the train
and destination of the crew and these destinations should be
made known to the crew and all concerned ~in the beginning
of the duty hours of the running staff.

d) Provision for advance notice of two hours before the staff claims
rellief or the Railway Administration requires extension of ~duty
beyond the normal limits should be made. o '

e) Provision should be made to prohibit ihe stabling of trains if
relief is assured at the next relief station or anywhere,
within one hour of the elapse .of the normal or extended
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(after due notice as at (d) above) period of overall or running

duty hours at a stretch.

If possible, in fixing the limits of running duty hours at a
stretch, distinction may be made for the loco running staff
between working a steam engine and working a diesel or electric
locomotive.

During the interim period the respondents will be at liberty

t(‘)voperate on the basis of the order dated 31.8.78 at Annexure A-5

with such marginal unavoidable changes only) as are necessary but in

accordance with the RLT award of 1969 in the interest of efficiency

and without violating the basic thrusts in that order.

41,

Now let us come to the impugned order of punishment dated

13.6.89 at Annexure A9 and the appellate order rejecting the appeal

at Annexure All. The punishment order at Annexure All dated 13.6.89

reads as follows:~

"Reference your explanation dated 17.4.89 in reply to the

‘memorandur'n for minor penalty of even number dated 7.4.89

your increment from Rs.970/- to Rs.990/- in grade of Rs.
950-1500 which is normally due on 1.7.89 is withheld for
a period of three months without the effect of postponing
future increments.

Reasons : While you were functioning as DSL.Asst of train

No.PGTJB on 6.4.89 ex JTJ-ED, claimed rest at SGE at 12.00
hour short of destination and refused to work further upto
ED resulting in stabling of train enroute. |

2(a) 'Relevant aspects considered -while disposing the case
in accordance with .the rules satisfying the requirements of
the rules. Prescribed procedure has been complied with.

2(b)Reasons by which the disciplinary authority has arrived
at the particular conclusion. 1 have . gone through the
explanation submitted. Your exp'lanation is not accepted. Your
claiming rest short of destination truely causing stabling of
train enroute is in violation of Rly.Board, letter No.E(LL)77/HER
29 dt. 3.4.81 , communicated to all depots vide their No.]/Tp29/
Pr.Rg/iO hr.rule dated 6.3.89. Though as per RLT award you
haw)e not exceeded the hours duty at a stretch. 1 therefore
impose a penalty of withholding of increment to a period of

3 months.N/R.
3. The above penalty has been awarded by the undersigned

and appellate authority is Sr.DME. Appeal hereon if any, is
to be presented to the appellate authority within 45 days
from the date of receipt of the advice."
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The above order cannot be considered to be a speaking order and it
does not in any manner cover the various points raised by the applicant

in his reply to the chargesheet at Annexure A-8 which is extracted below:-

"In acknowledging the receipt of the subject memorandum
of the charges it is respectfully submitted as follows:-

The charges arg. vague, cryptic according to the
charges claiming rest at 12.00 hours short’ of destination
and refussal to work further amounted to the alleged mis-
conduct. This is not clear from the charges as to whether
the claiming rest at 12,00 hours itself was wrong or claiming
rest at short of destination was wrong. Further the allegation

‘ of refusal to work further upto Erode has no relevance
because earlier allegation by itself a fact accompli.
In this connection I submit that I have signed 'ON' at 00.00
hours at Jolarpetai on 06,4.89 and signed 'off' at 12.20 hours
at Sankaridurg. The total duty hours from signing 'on' to
signing 'off' exceeded 12 hours, According to . the RLT.
award of 1969 accepted by the Rallway Administration
after 1977 the total maximum hours of duty at a stretch
from signing 'on' to signing 'off' shall not exceed 12 hours.
In any case | have claimed rest after the maximum limit
of duty hours and therefore there is no violation of any
of the condition in my terms of employment and the
allegation of claiming rest at 12.00 hours does not therefore
amount to a 'misconduct, actionable under the Railway Ser-
vants D & A Rules, 1968, In respect of the allegation of
claiming rest short of destination I respectfully submit that
when the claiming of rest itself was lawful, claiming of
rest at short of destination or otherwise also lawful. The
question of claiming rest is a question or an issue which
arises only anywhere before the destination since there
is no meaning in saying claiming rest at destination because
the duty automatically ceases on arrival at destination.
Therefore it is my submission that a right to claim rest
is a right exercisable only before destination and not other-
wise. The concept of claiming rest under the hours of
employment Regulation as amended from time to time has
no relevance what so ever to the place in which the rest
is claimed and it has relevance to the time at which rest
is claimed. The measure is, the time and not the place.
Accordingly it is submitted that as long as the authority
has no case that my claiming rest at 12.00 long way contrary

(;\r/ ~ to any of my terms of employment neither the act of
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claiming rest at short of destination, nor refusal to work
further, amounts to thé misconduct. For the reasons stated
above it is respectfully submitted that I am not in any way
guilty of the allegations and the allegations are not mis-
conducts,"
The first point raised by the applicant before us is that the charges
are vague and cryptic. The charge against the applicant which was quoted ‘

earlier, reads as follows:-

"Statement of allegation
While the aforesaid was functioning as DSL.Asst of train
No.PGT/JB on 6.4.89 ex JTJ -ED, claimed' rest at SGE
at 12,00 hours, short of destination and refused to work
further upto ED, resulting in stabling of train enroute." )
Even a cursory reading of the charge shows that the applicant is justified
in assailing it as being vague and cryptic. It does not for one thing
indicate what vl_'ules‘ or instructions the applicant had violated in c}aimlng
rest at 1200 hours, short of destination, what was the  destination and
how the stabling of train enroute has violated any order or instruction
and resulted in his misconduct or misbehaviour. The punishment order
however springs' a .surprise on him by indicating for the first time that
by claiming rest short' of destination and thus causing stabling of train,
the applicant‘ has viélated the Railway Board's letter of 3.4.1981 commu-
nicated to all depots vide their letter dated 6.3.89. It can justifiably
be stated that had the applicant been told in the chargesheet itself
that he- had violated the Railway | Board's letter of 3.4.1981 which is
also the impugned order at Annexure A-6 in this application, .he would
have been better placed in putting up a defence by challenging that 'order
'onh various grounds as he has done before us.,The respondents have stated
that "it is not the perféction of the language which matters in the
"charge memo like the éne issued to the applicant. The question is whether
the applicant has understood the charge levelled against- him, » They
have argued that from’ his reply to the chargememo at Annexure A-8
it is‘ clear that the applicant had un‘dérstood the charge. We do not
find it possible to accept this explanation. The total omission from

the chargesheetdi any mention of the violation of the Railway} Board's

1S : .
letter at Annexure A-6 is not a mere imperfection of the language but

a yawning gap . The reply to the charge memo at Annexure A-8 conse-
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quentially does not refer to Annexure A-6, i.e, the "circulat; dated 3.4.81
at all which has been held out to be the foundation of the punishment
6rder at Annexure A-9. In Surath Chandra Chakravorty vs. State of West
Bengal, AIR 1971 SC 752 it was held that if a person is not told clearly
and det‘lnitgly what the allegations are on. which the charges preferred
against him, are founded, he cannot possibly by projecting his own imagi-
naion, discover all the facts and circumstances that- may be in the
contemplation of the authorities to be established against him. In A.R.
Mukherjee vs. Deputy Chief Mechanical Englneer; AIR 1961 Calcutta

40, the Calcutta High Court held that in def)artmental proceedings the

‘charged employee has to be supplied with all necessary particulars

and just to presume that the accused emp'loyee knew the charges,
will not 'be sufficient. In Janak Sahu vs, Union of India and others, ATR
1987 (2) 390 , it was held by the Cuttack Bench of the Tribunal that
the charged employee has no obligation to meet matters which emerge
out of the evidence but not found in the charge and that since the
disciplinary authority has based his findings on matters not based on
the charge, the punishment order of removal has to be‘ set aside. In
A.L.Kalra vs. P&E Corporation of .India, 1984 Lab.l.C. 161 it was held

by the Supreme Court that where misconduct when proved entails penal

‘consequences it is obligatory on the employer to specify and if necessary

define it with precision and accuracy so that any ex post fécto inter-
pretation of some incident may not be camouflagéd as misconduct.
Since in the present case the charge of misconduct has been penalised
with réference' to the violation of the order at Annexure A-6 which
was not at all mentioned in the chargesheet and the impugned order
of punishment was passed without any further enquiry on the basis of
the explanation given by the applicant on the chargesheet, we feel that
the punishment order is vitiated by vagueness and lack of reference
to the ‘Railway Board's letter of 3.4.81 at Annexure A-6 referred to

as the basis of the punishment.

42, The charge that the applicant claimed rest short of destinat-
jon without clarification that the -word “destination refers to the desti-
nation of the crew and not the destination of the train puts further

element of ambivalence in the charge. In the counter affidavit the
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respondents have stated that even “though the Power Controller and

the Section Controller tried to persuade the applicant to assist the driver
in working the train upto the crew changing destination, namely , Erode,
he refused to do that and signed off at 12.20 in the noon. In that con-
text the penalty order at Annexure A-9 that ha.ving signed on at the
stroke of midnight he had not exceeded 12 hours of duty at a stretch
before signing off at 12,20 p.m., .is not correct. The chargesheet is to
that extent again vague because it states that the applicant "claimed
rest at SGE at 1200 hours short of destination" without mentioning that
the applicant signed off not at 1200 hours but at 1220 hours after having
been on duty continuously for more than 12 hours having ‘signed on'
the previous midnight at Jolarpettai station. The appellate order as
quoted above at Annexure A-11 is also non-speaking as it does not touch
the following pertinent points raised in the appeal at Annexure A-10:-
a) Claiming rest and refusal to work cannot stand together
b) He had completed 12.20 hours of duty from 'signing on'
to ‘'signing off" in conformity with the recommendations
of the RLT of 1969 when he was entitled to claim rest
on completion of 12 hours continuous duty from signing on
and signing off.
c) Claiming rest being his entitlement it cannot be  construed
. to be a misconduct.

d) Rest is relief in respect of hours of work and not the place
of work and thus destination has no meaning for claiming

rest,
e) Claiming of rest short of destination will lead to absurd
reéults(kwme) \
f) For goods. train there is no destination.
g ' Para 4.1 of the circular dated 3.4.81 does not prevent runn-

ing staff from claiming rest on completion of prescribed
hours of duty as otherwise that will make the 10 hour rule
redundant,
h) - The circular of 3.4.81 merely expresses a desire of the Rail-
way Board for achieving certain objectives of working hours.
. Its violation cannot be ‘made punishable. |

43. In Ramchander vs. Union of India and others, ATR 1986(2)SC
252 the Supreme Court while dealing with an appellate order passed

under Rule 22(2) of the Railway Servants Discipline and Appeal Rules
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as in case of the impugned order at Annexure A-11, held that duty
to give reasons is an incident of the judicial process in which such orders

are passed and relying upon an earlier decision, it held that jthe word
'consider' occurring in Rule 22(2) of the said Rule, implied due application
of mind and a mere mechanical reporduction of the phraseology of Rule
22(2) of the said rules without any attempt on the part of the Railway
Board either to marshal the evidence on record with a view to decide
whether the findings arrived at by the disciplinary authority could be
sustained or not, is not proper compliance of the statutory obligation

cast on the appellate authority.

44, ‘The contention of the respondents that a speaking order is
not necessary for a minor penélty is not acceptable so long as the order
results in a penalty of whatever character and a stigma. In Dr.P.K.Mittal
vs, State of Punjab, 1982(3)SLR 222, it was held that an order withholding
‘one increment without disclosing the reasons why the reply. of the
petitioner had been rejected is not sustainable. So long as an order may
be subjected to appeal or revision or tested in writ jurisdiction of the
Court, it has to be a speaking order. In G.Srinivasan vs. Government
of Tamil Nadu; 1984 Lab.L.C. 392 the Madras High Court held that statﬁtory
appeals must be decided after considér. the various matters mentioned
in the rule and it is not sufficient to say that the appellate authority

sees no reason to interfere with the original order.

45. We however do accept the argument of the learned counsel for
the respondents that as a Railway servant the applicant was duty-bound
and 'étatutorily obliged to obey the lawful orders of the Railway Board
and his superiors so long as they are not declared to be illegal. However
as we have found the order at Annexure A6 to be bad in law, the punish-
ment based prirﬁarily on the disobedience. of that order cannot Be
sustained. Further, so long as such disobediences are not referred to in
the chargesheet with particulars of the statutory orders or instructions
disobeyed, any order of punishment for such disobedience even otherwise
will be against the principles of natural justice. Accordingly

the impugned orders at Annexures A9 and All have to be struck down.
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‘In the ‘fects and circumstances we allow this application OA

215/90 to tffe extent and on' the lines as indicated below:-

(i)

(ii)

The impugned erder at Annexure A-6 dated 3.4.81 is set aside.

If

for the effective functioning of the loco running system

any change “;_3 Annexure A5 is found necessary, the respond-

énts may issue a proper ‘order or instruction in accordance
with law , keeping in view the following desiderata:--

a)

- b)

c)

d)

e)

f)

Till

~ should be made known to the crew and all concerned in

There should be a speeifie upper. limit of 'hours of employ-

ment at a stretch'_ as defined in para 3 of Sectlon 1
of .. the HER Handbook for the loco running staff, between
'signing on' and 'signing off' including periods - of inaction
and non-running duties.

There should be another specific limit of 'running  duty howw
at’ a_stretch' " as defined in the Hours of Employment

Regulations.

A distinction has to be made betWeen destination of the

train and destination of the crew and these destinations

the beginning of the duty hours of the running staff.

Provision for advance notice of two hours before the staff

claims relief or as the case may be, the Rallway Admini-
stration requires extensnon of duty beyond the normal limits

should be made,

Provision should be made to prohibit the stabling of tramsonl,a
if relief is assured, at the next relief station or anywhere, ®~
within one hour of the lapse of the normal or extended
(after due notice as at (d) above ) penod of overall or,
runmng duty hours at a stretch. -

If possible, in. fixing the limits of funning dl;ty hours
at a stretch distinction may be made for the loco running
staff between working." a steam engine and workmg a-
diesel or electric locomotlve.

1 L' ' )
'™+ such an order or instruction is issued, the

respondents are at herty to operate the order at Annexure

A-5 dated 31.8.78 as an interim measure thh such marginal

modifications as are absolutely necessary in the public mter—v

est of efficient operation of the ' Railways, keeping - in view -
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their obligations to the loco running staff in the historical -
and legal perSpectlve brought out in this judgment with parti-
cular reference to the need to have reasonable upper limits
of running duty hours and. overall duty hours at ‘a stretch
as enunciated in the R.L.T award of 1969,

- (iii) The impugned punishment order at Annexure ‘A9 and the
' appellate order at Annexure A-11 are set aside  with all
consequential - benefits to the applicant.

47, Based on the aforésaid findings, the other applications are
disposed of as follows.

0.A.188/90

' . N

48. The applicant in this case ‘was calléd to duty on 3.4.89 at‘
Jolarpettai sta'tio_n at about 7 p.m. to work in a goods train. He signed
on at 8 p.m. and clalmed rest after a full "night's run at 800 hours
in the mornmg next day at Bommldl station where he sngned off at
8.20 hours. On 7.4.89 he was chargesheeted for misconduct and mis-

behaviour as follows:~

"Statement of allegation

While the aforesaid was functioning as DSL Asst of . train
in MDKI Spl ex JTJ-ED on 4.4.89 claimed rest at BQI at
806 hr. short of destination, and refused to ‘'work further,
resultmg stablmg of train enroute."

By the impugned order dated 14.6.89 at Annexure A-9 which is more
or le§s similar to the one passed in OA 215/90 his increment due
on 1.7.89 was postponed for a periéd of three months without postponing
future increments. The reasons given by the dlsc1phnary authority are
as follows - : g

"2.(b) Reasons by which the disciplinary authority has arrived
at the particular conclusion: I°have gone through the explanat-

" ion submitted. Your- explanation is not accepted. Your claiming. .
rest. short of destination, thereby causing stabling of train
enroute is in violation of Rly Board's letter No.E(LL)77/HER/29
dt. 3.4.81 communicated to all depots vide letter No.]/TP28/
PrRg/10 hr rule dt. 6.3.89 through ~ as per RLT award you
have not exceeded 10 hours duty at a stretch. I therefore
impose a period of 3 months NR."
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His. appeal dated 27.7.89 was dismissed giving the following bland

reasons:-

"l have gone through -the appeal You have established a wrong
- notion that the RLT 1969 has specified continuous runnmg duty
means deviation from signing on to signing off. Thls is not correct
Continuous . duty stlpulated is from wheel movement to wheel
movement. Secondly no stlpulatlon about claiming the rest
is mentioned in your employment terms and conditions. This clearly
specmes that the appeal made by ‘you is wnthout _your mvolve-
ment with the help of aide which lacks in knowledge and hence
it is not acceptable. Penalty stands good." |

He has challenged the RallWay Board's order dated 3.4.81 ~at Annexure

A-6 as also the punishment order at Annexure A-9 and the appellate

order at Annexure A-11.

49, Having gone through the records of this case, we find that the
circumstances, facts and law being similar to  those in 0.A.215/90 our

directions in O.A. 215/90° will 'mutatis mutandis' be apblicable to this

.. case also. The punishment and appellate orders are quashed. with all consequent-

. [
ial beneflts.g, . S ,

i

50. In - this case the applicant while worl;i'ng as Diesel Assistant,
Erode was called and 'signed on' at 6 a.m. on 13.3.89 to work a goods
train. Having completed 14 hours duty he claimed rest at 2020 hours

on the same day at Tirupathur station. On 22.3.1989 he was served with

a chargeshee for misconduct or misbehaviour as follows:-

"Statement of allegation -

While the aforesaid was functioning as DSL Asst. of \train No.
CPJB ExED-JT] on 13.3.89 claimed rest at TPT at 20.20 hrs,
short of destination, and refused to work further upto JT]J, result-
ing in stabling of train enroute."

On the basis of the explanation. given by him, the pumshment of w1thholding
increment for three months was imposed on hlm for the followmg reasons:-

"2(l)) Reasons -by which the disciplinary -authority has ' arrived
at the. particular conclusion: Your explanation is not accepted
your claiming rest short of destination (one station) and further
refusal to work till destination has resulted in stabling of train
short of destination which is violation of para 4.1 of Rly Board
letter No.E(LL)77/HER 29 dated 3.4.81, though the relevant portion-
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of the above letter have already been communicated to all the
depots through this office letter No.J/TP/Rg. 10 hrs.rule dated
6.4.89 you have not exceded 10 hrs. duty at a stretch. I therefore
impose a penalty of withholding of 3 months increment NR."

His appeal dt. 25.6.89 was rejected with the following reasons:-

"Explanation is not acceptable. Party has not gone through the
stipulation of RLT 1969 . and also terms and conditions of his
employment with the Railway thoroughly. From each sentence
of appeal reflects his incensity to the administration. The present
penalty is high, inadequate and hence same, but considefing his -
innocence no change in the existing penalty is considered."

He has challenged the Railway Board's order dated 3.4.81 at Annexure
A-6 as also the punishment order at Annexure A-9 and the appellate order
at Annexure-A.ll, .

51. Having gone through the records of this case, we find that the
circum’stances, facts and law being similar to those in 0.A.215/90 our

directions in 0.A.215/90 will 'mutatis mutandis' be applicable to this case
also. The punishment and appellate orders are quashed with all consequential

benefits, & -
0.A.209/90

52. ©  While working as Diesel Assistant, Erode, the app]icant was called
to work a goods train ‘at Jolarpettai where he signed on duty at 2245
hrs on 19.3.89 and claimed rest and signed off at Kaveri station at 1135
hrs on 20.3.89 after completion of more than 12 hours of duty at a stretch.

On 22.3.89 he was served with a chargesheet for misconduct “or misbehav-

iour as follows:-

"Statement of allegation

VWhile. the aforesaid was functioning as DSl Asst of train No.
plmD spl.goods Ex.JT] - ED on 20.3.89 claimed rest at CV at
1100 hrs. short of destination and refused to work further upto
ED, resulting in stabling of train enroute."

By the order dated 11/24.4.89 at Annexure A-9 his increment was stopped
for 6 months for the following reasons:-

"2(b) Reasons by which the disciplinary authority has arrived
.at the particular conclusion: Your explanation is not aécepted.
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Your claiming rest short of destination(One station) and
further refusal to work till destination has resulted in stabling
of train short of destination, which is a violation of para
4.1 of Rly Board letter No.E(LL)77/HER/29 dated 3.4.81
though the relevant portion of the above letter have already
been communicated to all the depots through this office
letter No.J/TP/Pr.Rg/10 hrs rule dt. 6.3.89 , you have not
exceeded the 10 hrs duty of 6 months increment NR."

His appeal was disposed of for the following bland reason:-

" Party has not fully understood the RLT -award of 1969
and also terms and conditions of his employment with railway
administration. Explanation is not acceptable and hence appeal
is rejected."

He has challenged the Railway Board's order at Annexure A6 dated 3.4.81

as also the punishment order at Annexure A9 and the appellate order

at Annexure All.

33, ' Having gone through the records of this case, we find that

the circumstances, facts and law being similar to those in O.A 215/90
* bl rralomndan’
our directions in 0.A.215/90 will be applicable to this case also. Thse punish

ment and appellate orders are quasﬁ"d with all consequentlal benefits.

G- | h-
0.A.214/90
54. In this case the applicant who was working as a Diesel

Assistant was calléd to duty for working the Mettqor Dam Special goods
train and he signed on at 2100 houré on 7.4.89 at Salem. After a strenuous
'night duty, according to him he claimed rest at 945 hours and signed
off at 1005 hours on 8.4.89 after completing duty for 1305 hours. On
1i.4.89 he was served with a memorandum of charge at Annexure A.7

for misconduct and misbehaviour, the relevant part of allegation reads

as follows:-
"While the aforesaid was functioning as DSL Asstt. of train
No.MTDM Spl. ex. SA-MTDM-SA on 8.4.89, claimed rest
at MCRD, at 8.30 hour, short of destination and refused
to work further, resulting in stabling of train enroute".

55. He replied as at Annexure A.8 dated 29.4.89 and the impugned

punishment order dated 13.6.89 at Annexure A.9 was passed by the disci-
plinary authority withholding increment for three months wivthout postpon-
ing the future increments giving the following grounds:-

"2.(b) Reasons by which the disciplinary authority has arrived
at the particular conclusion: I have gone through the expla-
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nation submitted. Your explanation is not accepted., Your
claiming rest short of destination thereby causing stabling
of train enroute is in violation of Rly.Board's letter No.
E(LL)77/HER 29 dated 3.4.81 communicated to all depots
vide letter No.]/Tp28/PrRg/10hr rule dated 6.3.89. Though
as per RLT Award you have not even exceeded 10 hours
duty at a stretch. I therefore impose a penalty of withhold-
ing of increment of a period of 3 months NR."

As has been discussed in O.A 246/90 below ' the disciplinary authority
has misinterpreted ihe R.L.T. “Award which specifically prohibits total

duty hours from signing on to signing off from exceeding 12 hrs, after

1980, for the loco running staff. His appeal dated 25.7.89 was rejected
by the appellate authority giving the reasons as follows:-

"Appellant has specified in his appeal that there is no desti-
nation to goods trains. This clearly proves his poor knowledge
about his own organisation. Immaterial of destination of
train, the crew are taken only from one crew changing
point to the next crew changing point and not from Kanya-
kumari to Kashmir. I do not find any sincerity or devotion
to duty in his appeal and hence regretted. Existing punishment
is minimum and hence stands good."

56, Since the facts and circumstances of this case is more
or less similar to O.A 215/90 , having heard the learned counsel for
both the parties and gone through the documents carefully we dispose
of this application on the same lines as O.A 215/90 directing that the
same orders mutatis mutandis as in that case will govern this case also.

¢~ The punisment and appellate orders are quashed with all consequential benefits.
0.A 222/90 Q.
57. In this case also the applicant while working as a Diesel
Assistant was called to duty on 20.6.89 to work the Cauvery special
from Salem junction where he signed on at 1300 hours on that day.
The train arrived at its destination Cavery according to the applicant
at 2315 hours after which his services were utilised for shunting operat-
ions for merely two hours. Feeling exhausted he claimed rest at 1.20
hours after completing 12 hours 20 minutes of duty at a stretch. On
23.7.89 he was chargesheéted (Annexure A.'Z) for misconduct or
misbehaviour on the following allegation:-

"While the aforesaid was functioning DSL Asstt. of train
No.CV Spl. ex SA-LCR-ED on 20/21.6.89, claimed rest at
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1.00 hr short of destination, resulting in stabling of train
enroute."

He submitied his explanation on 3.8.89 on which the impugned order
of punishment dated 9/24.8.89 at Annexure A.9 was passed giving only
the following reasons:-

.

"Your -explanation is not acceptable, The destination of the
train is ED as shown in SF.11. Your annual increment is
withheld for a period of 6 months (NR)."

His appeal dated 23.10.89 was rejected by the appellate authority by
which the impugned order dated 10.1.90 at Annexure A.l11 on the follow-
ing grounds:-

"Appeal is not satisfactory. Instructions to be followed for
claiming rest was clearly stipulated in working time table
No.73. Charged employee has failed to obey the instructions,
may be with malafied intentions." -

58. Since the facts and circumstance of this case are similar

. to those in O.A 215/90, the same orders mutatis muténdis w‘ill”applyr toc’
“this. case. also. The punishment and. appellate Or.der..s__~ar'.e‘;.,qu’g_sflfdf:" th’h all ;,
“ consequential benefits. .
- 0.A.246/90 |
59. The applicaht here also who was working as a Diesel Assistant
while at  Jolarpettai was called upon to work in goods train carrying
food at 2.30 a.m. at Jolarpettai. He élaimed ‘rest at Magudanchavgdi
station at 3.45 p.m on .that day after completing 12,15 hours duty at
a stretch and signed off. He was served with a chargesheet dated 22.3.89 |

(Annexure A7) for misconduct and misbehaviour on the following allegation

"While the aforesaid was functioning as DSL Asstt. of train
NO.JPGT goods ex.JTJ-ED on 19.3.89 claimed rest at DC
at 15.45 hrs, short of destination and refused to work further
upto ED. resulting in stabling of train enroute."

He gave his explanation on 3.4.89 at Annexure A.8 on which the impugned
érder of punishment dated 12/21.4.89 was‘ passed stopping his next incre-
ment- for a period of three months without the effect of postponing
future increments. The only réason given in the impugned penalty order
(Annexure A9) is as follows:-

""2(b). Reasons by which the disciplinary authority has arrived
at the particular conclusion: I have gone through the expla-
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nation of the employee, His explanation is not accepted.
Your claiming rest short of destination and further refusal
to work the train has resulted in stabling of tréin short
of destination. Thus, you have violated para 4.1 of Rly Board
letter No.E(LL)77/HER 29 dated 3.4.81. In spite of the rele-
vant portion of the above letter already communicated
to all the depots vide Sr.DME letter No.]J/TP28/PrRg/10
hrs rule dated 6.3.89. I therefore impose a penalty of with-
holding of increment to a period of 3 months NR."

His appeal dated 5.7.89 was rejected (Annexure All) inter alia on the
following grounds:-

"1. The appeal submitted by you is full of judicial jargon
and does not appear to be a brain child of the appellant,
2,  Your explanation that the allegation of 'claiming rest
and refusal to work further cannot stand together is totally
incorrect. Claiming rest, while on board, short of destination
is complementary to the refusal of working the train to
nominated crew destination and hence this cannot be
dispensed.

3. Even though you have quoted recommendations of the

RLT 1969, your understanding about recommendation is very

poor. As per recommendation,

i)  You can claim rest only after completion of 12 hours
duty at a stretch which "is computed from the time
of actual departure of the train and not from signing

- on to signing off,

i)  While claiming such rest; you have to give two hours
advance notice through controller,

4. In this case, you have neither completed 12 hours

running duty nor you have given two hours advance notice

through controller, but claimed rest on your own which is

a serfous misconduct. :

5  Your knowledge about terms and conditions of your

employment with Railway is also poor. You may once again

refresh your knowledge.

6. There is no goods train without a destination. You have

to ‘improve your knowledge about the destination codes

used while moving goods trains,"

60. ' Apart from the fact that the impguned orders at Annexure
A9 and Annexure A.11 in this case suffer from the same infirmities

as those in O.A. 215/90 , the reason given by the appellate authority
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also is not factually | correct. The appellate authérit_.y has stated that
in accordance with RLT 1969 the applicant cduld claim rest only after
completion of 12 hours of duty at a stretch which is computed from
the time of actual departure of the train, This is not correct. We quoté
below the dperative part of the R.L.T.Report ‘1969:-

"Running duty at a stretch of running staff should not ordi-
narily exceed 10 hours but such duty may extend to a maxi-
mum period of 12 hours, provided the concerned administiration
gives at least two hours' notice before the expiration of
10 hours to the staff that it will be required to perform
running duty of two hours more, provided further that the
total maximum hours of duty from signing-on to signing-
off does not exceed 14 hours, provided further that the
total maximum hours will be progressively reduced by half
an hour every two years from the date of this Report till
the target of 12 hours is reached, i.e. at the end of eight
years from the date of this Report, the total maximum
hours of duty. at a stretch from signing-on to signing-off
shall not exceed 12 hours."

Frorﬁ the above it is clear that the 12 hours of duty at a stretch'
starts from the point of signing on and ends at the point of time of
signing off, Thg RLT 1969 specifically distinguished the over all hours
of ‘duty from the running hours of duty. The running hours bf duty wés
recommended to be 10 hours to be computed from the time of actual
'departurc;. of the train and that could be extended to 12 hours only
if the administration gave advance notice of twé hours, The limit ~of
‘over all hours of duty which was to start from signing on‘ and end
at signing off was kept at 1400 hours to be reduced to 12 hours after

8 years of the report ,i.e, by 1980. The appellate authority has comp-

Vi Lo 9 (i Do 9
letely mixed up, hours of duty withkrurmmg hours of duty. The -appellate
S ‘ &~

authority apparently for_got that the RLT 1969 specifically indicated
that the running staff cannot be expected to give two hours notice
before claiming rest and did away and replaced the earlier provision
of the staff giving advance notice, by the provision of the administration

giving two hours notice before calling upon the running staff to put
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in extra hours of running duty at a stretch. The Railway Labour Tribunal
1969, adverting to the notice to be given by the staff observed that
"staff is not often able to foresee that the journey will take 14 houi's.
Even if it foresees the same, it may not be possible to communiéate
notice to the Controller or, in any' case journey may have to be conti-
nued further in spite of notice because the relieving staff may not
be able to come for relief for various reasons. In my opinion there
is no reason why such a burden should be drawn on the members of
the staff. If once upper limit is determined on some rational basis, it
should be adhered to". Accordingly the impugned orders at Annexures
6,9 and ll in this apphcation also have tc be governed mutatis mutandls

o
by the same order as O.A 215/90, "The punishment -and" appellate orders are

"quashed with all consequentlal benefi G-
0.A 253/90 o
61. In this case also the applicant who has been working as

a Diesel Assistant on 30.3.89 was called to work a goods train, Palghat
special and he signed on 2100 hours at Erode. After whole night's work
when he felt utterly exhausted he claimed rest according to him at
0900 hours. According to the respondents he claimed rest at 0840 hours.
- The goods train carried foodgrains. On 4.4.89 he was served with a charge-
sheet for misconduct or misbehaviour on the following allegation:- |

"While the aforesaid was functioning as DSL.Asstt. of train
No.PGT .Spl ex ED-PGT on 31.3.89, claimed rest at PT]
at 8.40 hours short of destination and refused to work further,
resulting in stabling of train enroute."

He submitted his explanation stating that he héd signed off at 900 hours
after putting in 12 hours of duty and in accordance with RLT 1969
award he was entitled to claim rest. After the explanation,the impugned
order (Annex.A9) dated 18/19.6.89 was passed by the disciplinary authority
imposing a penalty of withholding of his increment for a period of thfee
months without postponing future increments for the following reasons:-

"2(b): Reasons by which the disciplinary authority has arrived

at particular conclusion: 1 have gone through the explanation

submitted. Your explanation is not accepted. Your claiming
rest short of destination thereby causing stabling of train
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is in violation of Rly.Board's letter No.E(LL)77/HER 29
dated 3.4.81 communicated to all depots vide letter No.
J/TP29/P.Rg/10 hr.rule dated 6.3.89, Even as per RLT award
you have not exceeded 10 hrs duty at a stretch. I therefore
impose a penalty -of withholding of increment for a period
of 3 months N.R."

The appeal dated 2.8.89 was summarily disposed of by the impugned
order at Annexure A.11 with the following grounds:-

"I do not find any sincerity and devotion to duty in his
appeal. Moreover RLT Award is misinterpreted. His appeal
is nothing but a judicial camouflage and not acceptable.

The penalty stands good." '
62, Again in this case we find that the punishment order suffers
from an error of interpretation of RLT Award of 1969 as in O.A 246/90
discussed earlier. Though it is admitted by the respondents that ‘the appli-
cant signed 'on at 2100‘hours and signed off the following déy at 840
hours with a total over all duty of 1140 hours they éllowed him duty
hours of less than 10 hours computing from the time of wheel movement
started. Wheel movement ‘is relevant for running duty and not for over
~all duty. For running. duty houré at a stretch the upper limit by the
RLT award is 10 hours while for over all duty it was to be 12 hours
after 1980. Even though the appliéant may not have completed 10
houré of running duty by 840 a.m. on the following day, since his over
all duty hours commenced from 2100 houré ghe previous night he was
entitled tov claim rest frorﬁ 900 hours the foliowing day . He claimed
it twenty minutes earlier as per R.L.T Award. In any case the infirmities
in the impugned orders at A6,A9 and Ali in this case being the same
as in O.A 215/90,. s;;g_)s:xxxx;g_xxx;(xxxxxxxqu:gcx;“:_(xxxxgcjix>‘<x7mm,uo<, aive direct

that the same orders as in O.A 215/90 will apply mutatis mutandis to.

this case also. The punishment and appellate orders are quashed with all

. : ¢
s EERCRHIY! borerts & |
63. Like the applicant in O.A 215/90 the applicant herein while

working as Diesel Assistant was called for duty at Palghat on 27.3.89
at 2300 hours to work a goods train_ and he signed on duty at midnight

between 27th and 28th of March, 1989. After whole night's work he
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claimed rest at 1255 hours at Coimbatore, after completing more than
12 houré of duty at a stretch. Qn 3.4.89 he was served with a memo-
randum» (Annexure - A7) charge-sheeting_ him vfbr misconduct and misbe-
“haviour on . the allegation as follows:-;

"While the aforesaid was functioning as DSL Asstt. of train
No.CIBE/LE with loco No.18486 ex.PGT-PLMD-CBE-PT]
on 28.3.89 claimed rest at 12.55 hrs at CBE and went away
from loco and refused to work up to PTJ, where relief
crew was available, resulting.in stabling of train enroute."

He submitted his explanation on 16.4.89 stating that in accordance with
the RLT Award of 1969, he was entitled to claim rest after 12 hours
" of dﬁty at a stretch from signing on to signing off but the explanation
was not v'accepted and the punishment of stoppage of increment - for
3 months without future effect was awérded to him vide the impugned

order dated 10.6.89 at Annexure A.9 giving the following reasons:-

" Reasons by which the disciplinary authdrity has arrived

at the is submitted. Your explanation is not accepted. Your
claiming rest short of destination théreby causing stabling
of train enroute is in violation of Rly.Board's letter No.
E(LL)77/HER/29 dt. 3.4.81 communicated to all depots
vide letter No.J/TP28/Pr.Rg/10hr.rule dt. 6.3.89. Even as
per RLT award you have not even exceeded 10 hrs duty
at a stretch, I therefore, impose a penalty of withholding
of increment for a period of 3 months NR,"

His appeal dated 29.7.89 was rejected summarily (Annex.All) giving
the following reasons:-

"Appeal is full of judicial jaréons. RLT award isv wrongly
interpreted. I don't find any sincerity and devotion to duty
in the wordings of appeal.' Hence it is not acceptable., The
punishment is minimal and stands good."

64. Since the impugned orders at Annexures 6,9 and 11 in this
case suffers from the same infirmities as those in O.A 215/90 and O.A
246/90 , we direct that this application also be governed mutatis mutandis

by the same order as in 0.A.215/90 disposed of above. The punishment and

s appellate orders are quashed. ﬂith all consequential berfefits. § -
0O.A. 317/90 :
65, In this case also the applicant while working as a Diesel

Assistant at Palghat was called to work a goods train and signed on

duty at 0145 hours in the morning of 20.4.89 and after‘ a full night's
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running without a‘n); rest or relaxation he claimed rest at 1415 hours
and signed off at 1435 hours when the train reached at Tirupur statior;.
On 12.5.89 he Qas ‘chargesheeted (Annexure A.7) for misc'ondu.ct‘ or
misbehaviour on the following all_egation:-
"While the aforesaid was functioning as DSL Asstt. of train
No. ERJD goods ex PGT-ED on 20.4.89, claimed rest at
“TUP at 1415 hours short of destination and refused to work

further upto ED, resulting in stabling of train enroute."

He gave  his explanatioﬁ on 30.5.89 at Anneiure A.8 relying: upon the
RLT award of 1969 which entitled him to claim-rést after 12 hours
overall duty at a stretch and ‘explaining that he had claimed .rest after
more than 12 hours of duty. His e.xpl'anativon was not accepted and
the order of punishment was passed at Annexure A.8 dated 7/24889
withholding his increment for‘6 months without future effect giving

the following reason:-

"2(b) Reasons by which the disciplinary authority' has arrived
at the particular conclusion: Your explanation is not ‘acceptable.
Your annual increment is withheld for a period of 6 months

(NR)."

66. Since the impugned orders in this case suffer from the same
. %
infirmities as those in O.A. 215/90 our orders in that case will apply

mutatis _mutandié to this. case also. The orders of punishment and

appellate order are set aside with all consequential benefits.

0.A.386/90

67. " Like the applicant in 0.A.215/90 the applicant in this case

also while working as a Diesel Assistant was called to duty at _Erode

A
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for‘ working a goods train special and signed on at 1300 houré on 27.3.89.
After completion of 12 hours of continuous duty and feeling exhausted
according to hirﬁ, he claimed rest at 1.30 hours after midnight of 28.3.89
and signed off at 1.50 hoﬁrs at Pasur. On the same day on 28.3.89 he
was served with a chargehseet(Annex.A7) for ﬁiéconduct or misbehaviour
on the following allegation:-

"While the aforesaid was functioning as DSL.Asst. of train
No.P GR Spl Goods ex ED.PGR-ED on 27/28.3.89, claimed
rest at PAS at 1.30 hours, short of destination and went

away from loco, refusing to work further upto ED,' resulting

in stabling of train enroute." !

His submitted his explanation on 15.4.89 relying upon the RLT Award
of / 1969 and stating that after putting in an overall duty of more than
12 hours at a stretch he was entitled to claim rest and cannot be charged
for misconduct. He also indicated that there is no meaning in claiming
tesf at destination because the duty in any case automatically ceases
on arrival at destination and therefore the right to claim rest being
.a factor of time can be claimed before the destination also.~
68. “The explanation was not accepted and the impugned order
of punisment dated 13.6.89(Annex.A9) was passed stopping his increment
for three months without future effect giving the following reasons:-
"Reasons by which the disciplinary authority has arrived
at the particular conclusion: 1 have gone through the expla-
nation submitted. Your explanation is not accepted. Your
claiming rest short of destination thereby causing stabling
of train enroute is in violation of Rly.Bodard's letter No.
E(LL)/77/HER 29 dt. 3.4.81 communicated to all depots
vide letter No.J/Tp28/Pr.Rg/10 hr dt. 6.3.89. Even as per
RLT award you have not exceeded 10 hrs duty at a stretch.

I therefore, impose a perialty of withholding of increment
for a period of 3 months NR." '

69. His appeal dated 4.8,89 was also disposed of summarily
by the following peremptory orders at Annexure A.l1 dated '31.10.89:-

"I have gone through the appeal. It is not explanatory but
RLT award has been wrongly interpreted. I don't find any

{
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sincerity and devotion to duty in the appeal but Administration
is being abused by using judicial jargon. Hence appeal is
not acceptable. Penalty stands good."

70, - Since the circumstances and law of this case are identical

with O.A. 215/90 ,’ this application also will be governed mutatis mutandis

by the same directions as in that case so far as the impugned orders -

1Y

at Annexures 6,9 and 11 are concerned. The punvishmenthn(i‘ -appellate order

are quashed with all consequential benefits.
0.A 402/90

71. Like the applicant in VO.A 215/90, the appljcant in this case
Whilé working as a Diesel Assistant at Erode .was called to work on a
special goods train from 'Evrode and he signed on duty at‘ 1630 hours‘ on
30.3.89 at Erode‘. After 12 hours of continuous work particularly covering
~a night, according to him, he felt utterly exhausted physically and
. mentally and claimed rest . at 445 a.m after puttiilg in 12 hours and 15

minutes of work at a stretch. On 4.4.89 he was chargesheeted for mis-

conduct and misbehaviour at Annexure A.7 on the following allegat‘ion:ﬁ

"While the aforesaid was functioning as DSL.Asst. of train
No.KUL/TLY Spl goods ex ED-PGT on 31.3.89, claimed
rest at KJKD- at 4,45 hours short of destination and refused
to work further -upto  PGT, resulting in stabling of train
enroute.”

’He submitted his explanation dated 18.4.89 at Annexure A.8 on the
lines of the vapplicant' in O.A. 386/90 stating also that he did not desert
the locd. His explanation was not accepted and the impugned order of
punishment was passed on 14.6.89 at Annexure A.9 withholding his incre-
ment for 4 months without future effect on the following grounds:-

" Reasons by. which the disciplinary authority has arrived

~at the particular conclusion: I have gone through the explanat-
ion submitted. Your explanation is not accepted. Your
claiming rest short of destination thereby causing stabling
of train enroute is in violation of Rly.Board's letter No._
E(LL)/77/HER/29 dated 3.4.81 communicated .to all depots
vidé letter No.J/TP28/Pr.Rg/10hr.rule dt. 6.3.89. Even as
per RLT award you have not even exceeded 10 hrs duty
at a stretch. This is the second time you are committing

o~

S

.



the same. I therefore, impose a penalty of withholding of
increment for a period of 4 months NR."

His appeal dated 18th January, 1990 was disposed of by the impugned
order at A-11 with the following reason:-

" As stated in his application he had completed 12 ‘hours
of duty. 12 hrs of duty is certainly strenuous for running
staff and case is considered leniently. The penalty imposed
by AME is considered adequate and the proposal of enhancing
the punishment has been dropped."

72, Since the infirmities in the impugned orders at Annexures
6, 9 and 11 in this case are similar to those in O.A. 215/90 and O.A.
246/90 as discussed earlier and since the appellate authority itself admits
that the 12 hours duty put in by the applicant in this case has been
strenuous  for running staff, we allow this application also mutatis

v : o
mutandis to the extent and on the lines indicated in O.A. 215/90 .The .

punishment - and appellate orders are quashed;Vith all consequential benéh;}fs.
e

0.A 444/90

73, . Like the applicant in O.,A. 215/90 and earlier cases discussed

above, the applicant in this case while ‘working as a Diesel Assistant
at Palghat was called to work a goods train on 10.5.89 at Palghat
where he signed on duty at 1045 hours. After completion of 12 hours
of continuous duty at a strétch he claimed rest at 2230 hours and signed
off at 2245 hours. He was chargesheetéd on 17.5.89 for misconduct
and misbehaviour at Annexure A.7 on the following allegation:-

"While the aforesaid was functioning as DSL.Asstt. of train
No.IMS on 10.5.1989 ex PGT-ED, claimed rest at PT]
at 2245 hours, short of .destination and refused to work
further resulting in stabling of train enroute.,"

He submitted his explanation on 1.6.89 at Annexure A.8 on the same
lines as in O.;‘\ 386/90(discussed earlier) which was not accepted and
the impugned order of punishment withholding his increment for a period
of 6 months without future effect was passed by the impugned order
at Annexure A.9 dated 18.8.89 with the following bland reason:-

"Reasons by which the disciplinary authority has arrived
at the particular conclusion: Your explanation is not accept-
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able. Your annual increment is withheld for a pefiod of six
months (NR)."

His appeal dated 5.9.89 was rejected vide impugned order dated 29.3.90
at Annexure All on the following ground:-

" [ have gone through the appeal. Railway is a public organi-
sation 'engaged in essential services, you are also\ part of
it. Railway Board's desire is the Railway rules and timing
a Rly employee you have to obey the Railway rules. Even
though you have completed 12 hrs. of total duty this during
emergent situations it was not possible for the administrat-
ion\ to give you relief before your destination, Further
while claiming rest you have not observed the stipulations
given in WTT. All the rules and Ast'ipulation made by the
Railway administration are mandatory for the Railway employ- |
ees and hence your appeal 1is not accepted. The bunishment
is adequate and stands.”

. 14, From the punishment order af Annexure A.9 and thé appell-
ate order at Annéxure.ll it is seen that like the charge ,sheét these
orders are also cryptic in the sense that while violation of various
rules and ordérs ‘"has been mentioned, which rules and orders have been
Qiolated have not been mentioned anywhere.‘ In any case the impugned
ordérs in this application c:u- similar to those in O.A. 215/90 angzgglier
cases suffer from the same infirmities, as discussed in 0.A.215/90. Accord-
ingly we allow this application to the extent and on the lines we have

we daviek thok-

allowed O.A. 215/90 and our orders therein will mutatis mutandis govern
1%

this application also.The punishment and api)eilate orders are quashed

o with all consequential benefits. ¢
0.A.463/90
75. | In this apﬁlication the applicant while working as a Driver
and undergoing rest at Erode on 10.8.89 was called on duty to take
the goods train to Karoor. He signed on duty at 1545 hours and arrived
at Karoor at 1730 ‘tiours. On COmpletion of more th‘an 12 hours 30
minutes of duty at a stretch including a full night and having felt
completely exhausted physically and mentally according to him, he claimed
relief and rest at 415 hours the following day and signed off after

admittedly putting in duty of 1320 hours. On 22.8.89 he was charge-

sheeted (A-7) for misconduct and misbehaviour with the following allegation,
. ¢
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" While the aforesaid was functioning as driver of 2 MT
ex KRR-LP-KRR on 10/11.8.89 claimed rest at LP at
4.10 hrs and refused to work further LE up to KRR, resulting -
in heavy detention to PSL Loco at LP." '

'He submitted his explanation on 14.10.89 at Annex.A.8 indicating that
is running duty hours exceeded 10 hours and instead of several notices
and messages claiming rest when he was not- provided with relief and
he was physically tired, to keep safety .normS, he signed off. Without
discussing' the grdunds given by. the applicant in his explanation the
impugned order of punishment was passed on 6.11.89 at Annexure A.9
withholding his increment for 6 months without future effect. The only
reason given for rejecting his explanation is as follows:-

"The e'xplanation of the driver of LM 16 holder is not accept-
able, ‘-'His annual increment is withheld for a period of 6
‘months(NR)." | '

His appeal dated 23.12.89 was rejected by the impugned order at Annex.

A-11 dated 19.3.90 on the following ground:-

"I have gone through your appeal. You have workeéd only
for 9-15 hours from wheel movement to wheel stop and

total duty performed was 10 hrs 15 mts as against 12
1/2 hrs stipulated in your appeal. You had malafide intention
to misuse RLT 10 hrs rule and hence adequate and hence
confirmed." \

76. Both the impugned orders at Annexure A.9 and A.11 being
cryptic and non-speaking (apart from misinterpreting R.L.T Award)
and the charge being vague, the disciplinary proceedings and the impugned
orders suffer from the same infirmities as in O.A. 215/90 and earlier
cases discussed above. Accordingly we allow this applicatio'n to the- extent
and on the lines followed in O.A 215/90 and direct that this 'application
‘ be " disposed of mutatis mutandis on the same basis and directions as
in O.A 215/90 so far as the impugned orders at Annexures 6,9 and 11

[
are concerned. ThE punishment and appellate orders are quashed with all
" ¢ consequential benefits. o
O.A. 471/90

71. Like the applicant in O.A. 215/90 the applicant in this case
also has challenged the Railway Board circuiar dated 3.4.81 at Annexure

A.6 and the order of punishment dated 18.8.89 by which his increment
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was withheld for six months without future effect and the appellate order
dated 30.4.90 at Annexure‘\ A.11 rejecting his appeal. The facts are also
more or less similar to the aforesaid case. While the applicant was working
as a Diesel Assistant, on 27.4.1989 he was elerted fof joining duty to
work a goods train from Erode to Jolarpettai. He signed on at 4,30 a.m.
on 27.4.89 at Erode and after detention at various intermediate stations
the train reached Kéripur statidn at 1145 a.m and was engaged in shunt-
ing work there till 2,55 p.m. In the middle of shunting the applicant
claimed rest at 2.30 p.m and signed off. According to the applicant he
- claimed rest and signed off when he was feeling completely exhausted
physically and mentall'y and thought that‘ further continuance on duty
was dangerous not only to himself but to the running train also. On 12.5.89
he was chargesheeted for misconduct or misbehaviour on the following
allegation:-i ‘

"While the aforesaid was functioning as DSL Asst. of train
No.EXV/ECG/SGJD ex.ED-JTJ on 27.4,89, claimed rest at
KPPR at 14.30 hours, short of destination and refused to
work further, resulting in stabling of train enroute."

He have his explanation on 27.5.89 denying the charge and stating that
he had neither claimed rest nor refused to work(Annexure A.8). On this
the impugned order of punishment was passed on 18.8.89  at Annexure
A.9 giving the following bland reason:

"Reasons by which the disciplinary authority has arrived
at the particular conclusion: Your explanation is not accept-
able. Your annual increment is withheld for a period of six
months (NR)."

His appeal dated 3.10.89 was rejected on the following ground:-

"Even though you have denied the charges there is message
issued from your end existing 'in control office to prove

that you have demanded rest on arrival at KPPR while
working SGTD goods on 27.4,89. The punishment is quite
adequate and does not warrant any change.,"

78. Since neither in the charge nor in the punishment order
nor the appellate order has any reference beem made to the applicant's

violating the Railway Board circular dated 3.4.81 at Annexure A.6
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he has no locus standi so far as challenging the vires of Annexure
A.6 * is concerned. However, for the reasons indicated in Q.A 215/90

above, the charge being vague and the puni_shr_nént' and appellate orders

being not speaking, we allow this abplication to the extent of setting
aside the impﬁgned orders at Annexure A:9 and Annexure A.11- with

all consequential benefits.

0.A.664/90

79. Like the applicant in O.VA. 215/96 the applicant in this

case while he was working as Diesel Assistant at Erode was called

to duty to work a goods train where he 'signed on at 12,30 p.m -on

28.3.89. He clairﬁed rest at 1 am. and signed off at 1.20 a.m. at

a

Danishpet statlon on 29.3.89 after more than 12 hours of duty and

took rest.He was chargesheeted on 20.4.89 (Annexure A. 7) for miscon-

duct -and misbehaviour with' the following allegation:-

"While the aforesaid was functioning a>s DSL.Asst. of train
No.STMD,Ex E.D-JT] on 28.3.89 claimed rest at  ISPT
at 1.00 hours, short of destination and refused to work

‘further, resulting in stabling of train enroute."

~ He submitted his explanation on 2.6.89 and indicated that for want

of passage the Controller advised him and the Driver to shut down

the loco and take rest_at 100 hrs on 29.3.89. Hence the Driver shut

down the loco and both of them took rest ‘there. Without discussing'

" his explanation _the pﬁ_nishment order dated 18.8.89 »a’t Annexure A.9

was passed withholding his increment for six months without future

effect. The reason given is as follows:-

"2(b). Reasons by which the disciplinary aﬁthority‘ has -

arrived at the particular conclusion: Your explanation

is not acceptable. Your annual increment is withheld

for a period of 6 moinths (NR)."
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His appeal dated 9.11.89 was rejected by the impugned order at Annexure
A.11 dated 20.2.1990 on the following ground:-

"It is true that you have been advised through power message
to take rest but the Control was forced to do so to avoid
further detention to the loco which you had already caused
by refusing to work further, after completion of only 6
hrs. and 15 mts. running duty,

You have also disobeyed the instructions stipulated in WTT.
The punishment is adequate and have stands good.,”

80. The punishment order to say the least is not only non-speaking
but does not indicate application of mind whatsoever. The above order

refers to therunmng time being 6 hours 15 minutes without mentxomng
that the tota:/hours of employment at a stretch in his case had exceeded
12 hours ‘which is the upper limit laid down in tlhe R.L.T award. The
appellate order also imposed a fresh charge that he had disobeyed' the

instructions stipulated in WTT which was not mentioned in the original

| charge-sheet.

- 81, | In the circumstances, the impugned orders in this case suffer
from the same infirmities as in Q.A. 215/90 and we allow this applicat-
ion mutatis mutandis on the lines and with the same directions as
we have given in O.A. 215/90. The pumshment and appellate orders are
' gtl:?hggs%loth all -consequential benef:ts.‘ o

82, - Like thé applicant in O.A. 215/90 the applicant in this case
while working as Diesel Assistant at Erode Rly station was called on
duty to work é goods train and accordingly he signed on duty at 1545
hours on 10,8.89. Admittedf’i..y__' he claimed rest at Lalapet station at
0415 hrs on 11.8.89 after 12.30 hours of duty at a stretch including
the night hours, He was charge-sheeted on 22.8.89 for misconduct or
misbehaviour with the foilowing allegation:-

"The aforesaid, while functioning as DSL.Assistém of train
No.2MT ex KRR-LP-KRR on 10/11.8.89 claimed rest at
LP at 4,10 hrs and refused to work furthex_" LE upto KRR,
resulting in heavy detention to DSL Loco at LP."



He gave his explanation on 12.10.89 invoking the RLT award of 1969
according to ‘which he was entitled to claim rest after putting in 12

of duty after signing on, Siqce he 'had claimed rest and signed off
after 12" hrs according to him therel was no misconduct on his part.
According to him the measure of claiming rest is time and not the
place. His explanation was not accepted and the impugned order of punish-
ment dated 13.11.89 at Annexure A.9 was passed withholding his incre-
ment for a period of 6 months without future effect with the following‘
bland reasons:-

"Reasons by which the disciplinary authority has arrived
‘ at the particular conclusion: Your explanation is found not
acceptable. Your annual increment is withheld for a period
of 6 months (NR)."

His appeal dated 13.12.89 was rejected by the appellate order at Annex.
A-11 giving the following reason:-

" 1 have gone through your appeal. You have neither worked
for‘ total 12 hrs nor completed 10 hrs. running duty i.e. from
wheel movement to wheel stop. Hence your appeal is not
acceptable. The punishment imposed is adequate and stands."

The reason given in the appelléte order is obviously not cofrect . As
has been discussed in O.A. 246/90 (supra) as the applicant had put in
more than 12 hours of employment after signing on, lhe could claim
rest. ‘One can claim rést not only after 10 hours of running duty at a
stretch but also after 12 hrs of over all duty at a stretch even though

he may not have completed 10 hours of running duty at a stretch.

83. In the circumstances and conspectus of facts we find that
the impugned orders.as at - Annexures A-6, A-9 and A-11 suffer ff'om
the same _infirmities in this case as in O.A. 215/90. Accordingly we allow
. this épplication mutatis mutandis on the same lines and, with the same

£
directions as in O.,A. 215/90, The - -punishment and @appellate ‘orders are

quashed Wwith all consequential benefits. «

84. The applicant in this case like the applicant in O.A. 215/90
was called to duty to work a goods train on 20.7.89 and accordingly
he signed on at 1300 hrs on that day at Quilop. According to  him
.on arrival at Ernakulam at 2125 hours he gave notige of rest after 10

hours of work as he was f_eeling tired. He was asked to work for two
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hours more. At 2250 hours he expressed his inability to work the train
upto Palghat involving a full night's duty. According to him he was
asked to take rest and - signed off at 1120 p.m in the night. He
was charge-sheeted on 3.8.89. The imputation of charge was as follows:-

"Shri C.K.Babu, DSL Asstt/EKM while working as DSL
Asst. of CR Jumbo relucts left GCN at 1425 hrs on 20.7.89
claimed rest at 2130 hrs on arrival of the train at ERN
whereas the totzl hrs. worked by him from wheel move
to arrival was only 7.05 hrs in spite of request from Control
to work further upto PGT. His total working hrs from sign
'on' at 1300 hrs to sign 'off' at 2250 hrs works out to only
9.50 hrs. Thus has resulted in the termination of the Stock
in ERN and dislocation of train services,

Thus he has violated 10 hrs rules, Instruction for Running
Staff on Page No.55 of N.T.T.N0.20 of TVC Division,"

He gave his explanation on 19.8.89 indicating that the fime between
signing on and signing off exceeded 10 hours at a stretch. His explanation
was not accepted on the basis of the 10 hour rule as per impugned order
at Annexure A.6 dated 3.4.81 and without giving any reason a cyclostyled
order of punishment dated 30.11.89 was passed at Annexure A.l10 withhold-
ing his increment for a period of 6 ,months without future effect, His
appeal was rejected by another cyclostyled order dated 28.6.90 at Annex.
A.12 giving the following ground:-
" 1 have gone through the appeal. The DAR proceedings
have been followed correctly, The DsLAsst, in this case
had not completed 10 hrs from signing on, when he was
asked to work further. He has not given the notice as indicat-

ed in the WTT. Hence no grounds for reconsideration of
the penalty imposed. Regret."

85, Since the impugned order of punishment at Annexure A.10

does not give any reason whatsoever for the punishment and the appell-
ate order does not in any way discuss the points raised in the appeal,
these suffer from the same infirmities as those at Annexure A.9 and
A 11 in O.A.215/90. The charge, however, is not vague as in 0.A.215/90.
However, the infirmities in the impugned order at Annexure A.6 dated
3.4.81 which is also the same as Annexure A.6 in O.A. 215/90 and
the extracts of working time table at Annexure A.7 based on Annexure

A.6 in O.A. 215/90 has the same built-in irrationality on account of



97,

which we set aside the order at Annexure A.6 .

86. In. the circumstances we allow this application on the
same lines as in O.A. 215/90 and set aside the_ ordecs at Annexure

A.6 and Annexure A.7 and direct the respondents to review Annexure

‘A6 and Annexure A.7 accordingly. So far as the punishment and

appellate orders ‘at Annexure -10 and Annexure-12 are concerned,
based as they are on orders at Annexures A6 and A7, we set them

aside with all consequential benefits.

0.A.910/90

87. In this case alsé the applicant as in O.A. 215/90 while
working as Dievsel Assistant on 20.7.89 was called to »work a goods
train from Quilon. He signed on and joined duty at 1300 hours on
that .da_y and on arrival at Ernakulam North station at 2125 hrs. accord-

ing to him he gave an advance notice that he would claim rest after

10 hours of duty since he was feeling tired. He was asked to work

for two hours more but since there was no initiate to move the train
and he was feeling exhausted and was unable to work upto Palghat
he signed off at 2320 hrs. and was aéked to take rest. He had thus
been on duty for more than 10 hours. .On 3.8.89 he was chargeéheeted
(Annexure A.8) which reads as follows:-

"Shri C.K.Rajendra Kumar, DAT/ERN while working as
the DSL.Asstt. of CPJ BAM on 20.7.89, which left QLN
at 1425 claimed rest at 2130 hrs. on arrival of the train
at ERN, in spite of request from Control to work for
this upto PGT. His total working hrs. from sign 'ON' at
1300 hrs to sign off at 2250 hrs. works out to only 9.50
hrs and the wheel move to wheel stop works out to only -
705 hrs. (Wheel move 1425:Arrival 2130 hrs).

Thus he had yiolated 10 hour 'Rule/instructions
for running staff" on page No.55 of W.T.T.No.20 of TVC

- Division."
He submitted his representation on 19.8.89(Annexure A.9) indicating
that since he was thoroughly exhausted after working for ld hours
.and it was not possible for him to take the train upto Palghat, he
communicatéd the second message impressing his inability to work
upto PGT on account of fatigue. He further explained that he had

aljready put in more than 10 hours of wo.rk‘from signing on to signing
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88, On his explanation, the impugned order of 'punis;h’ment
dated 24,.11.87 on a cyclostyled form was issued wiihholding the next
annual increment for a period of one yeér without any future effect.
There was no reason given in the order of punishment except the

following:-

"Your explanation dated 19.8.89 ‘in reply to this office
memorandum of even number dated 3.8.89  has very
carefully been considered by the undersigned but found

- to be unacceptable and you are held guilty of the charges."

His appeal dated 15.1.90 was also rejected with the following‘reasons:-

" I have gone through the appeal. The DAR proceedings
have .been followed correctly, His expressing inability
to work beyond ERN when he had gone only 7.05 hours
duty from wheel move and 9.50 hours from signing
on amounts to claiming relief. This is in .violation of
instructions in the WRR. Also the notice as indicated
in the WTT was not given. As such no grounds for recons-
idering the punishment. Regret."

Since the impugned 'order of punishment at Annexure A.10 does not
'give any reason whatsoever for the punishment and the appellate order
does not in any way discugs the points raised in the appeal, these
suffer from the same infirmities as those at Annexure A.9 and A.ll
in O.A. 215/90. The charge, however, is not' vague as in O.A. 215/90,
Nonetheless, the infirmities in the impugned order at Annexure A.6
dated 3.4.81 which is also the same as Annexure A.6 in O.A. 215/90
a‘nd the extracts of working time table at‘Annexure A.7 based on
_Annexure A.6 in O.A. 215/90 has the same built-in illegality on

account of which we set aside Annexure A.6 order in 0.A.215/90.

89. In the circumstances we allow this application on the

same lines as in 0.A.215/90 so far as Annexure A.6 and Annexure
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A.7 are concerned and direct the respondents to modify Annexure

A.6 and Annexure A.7 accordingly. So far as the punishment and appell-
[

ate orders at Annex.10 and Annex.12 are concerned, we set them

aside with all consequential benefits. ¢

0.A.915/90

| 90. - Like the applicant in O.A. 215/90 the applicant herein
while - working as Diesel Assistant at FErnakulam was chargesheeted

on 10.4.89 with the following charge:-

"While working as DSL Asst. of EQD goods which left
at 1.40 hrs on 1.4.89 claimed'rest at 1010 hrs at KY]
on 1.4.89 and deserted the loco without bemg properly
relieved. Even though the Controller had promised a through
run to the train to QLN without any detention, he refused
to work further from KYJ. As per the provisions of RLT
award, he has to work upto 1200 hrs. He géve a memo
to Control claiming rest for the crew signed by him
and not by the driver. ‘

Finally when he was asked to work LE from KY]
he refused to work .the LE also. Thus he exhibited pro-
foundly his non-cooperative attitude and obstructive working
with a sole intention to dislocate train serviceé. ,

Thus he has violated the provisions of RLT award
1969, para 4.1 of Railway Board letter No.E(LL)77/HER/29
of 3.4.81 and article 3.1(i)(ii)(iii) of Railway Ser'vice. Con-
‘duct Rules of 1966."

On 3.5.89(Annexure A2) he requested the disciplinary authority to furnish
~copies of the RLT award and Railway Board letter dated 3.4.81 to
enable him to submitlan explanation to the charge. Without giving
. any information or reply to the applicant, the diSciplinary authority
passed the impugned order dated 29.11.89 at Annexure A.3 withholding
his next increment for a period of six months without future effect.

The reasons glven in the punishment order is as follows -
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"Since your contention that you were not understood the
charges is not sustainable. You have to be conversant with
the Rules regarding your duties. Further since you were
given memo at KTYM to PRC stating that you desire to
take rest after completion of normal working hours", This
shows clearly your knowledge of rules regarding the working
rules of running staff. Your letter dated 3.5.89 is deemed
as explanation and is not accepted as his action is in violat-
ion of the rules." '

91.\ The applicant filed an appeal on 28. I 90 reiteratmg that

wnthout giving an opportunity to go through the provisions of RLT Award,
| 1969 and Railway Board's letter dated 3.4.81 and the provisions of the
Conduct Rules mentioned in the charge he was straightaway punished
wrongly assuming that he knew the Rules. The ‘appellate authorlty
rejected the appeal on the following ground:- |

" The representation of the employee(appeal) has been consi-
dered and is not found acceptable for the following reasons.
The charged employee is supposed to knew the rules governing
his duty hours and also Railway Servant's Conduct Rules,

' However, the fear that the charged employee has given
a memo at KTYM indiéating his intention of taking rest
after completion of normal working hours, proves that he
is aware of the rules governing his duty hours.

The representation of the employee has been considered
by the disciplinary authority and orders have been passed
after due consideration of the representation. I do not see .
any reason to modify the penalty imposed which must stand,"

92. - The respondents in the counter affidavit have stated that
the applicant in this application dated 18.10.90 had suppressed the
fact that he had earlier filed another O.A. 908/96 in which he had
.narréted the conditions of service prevalent from 1947. In that application
he had produced the Railway Board's circular dated 3.4.81. The reépondents
have vsupported that circular on the same grounds as have been covered
in O.A. 215/90. They have also mentioned that when the fact . finding
enquiry was conducted on' 6.4.89 the applicant admitted that he had

worked for 10 hours of duty from signing on and that as per RLT Award

he has to work 10 hours from signing on and the maximum of 12 hours
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.when advance information was given from PRC. This shows that he was
aware of the rules of the running staff. They have stated that the circular

= _
of 3.4.81 was circulated on 15.5.81 to be notified : . all Railway staff,
_ __ o

93. We have heard the learned counsel for both the parties
and gone through the documents carefully, It is true that the applicant
in connection with another charge dated 3.8.89 has filed another applicat-
ion O.A. 908/90 dated 18.10.90 séeking similar reliefs. But this does
not mean that the applicant had in his possession the text of the RLT
Award and the Railway Board circular dated 3.4.81 when he was charge-
sheeted on 10.4.89. We do‘ not think that it was necessary for the apbii-
cant t'o mention about another application filed by him in connection
with another disciplinary procee’dings in this application. There is no
column in the appl.ication form for mentioning such .a fact., If that
application had been in connection with the same  cause of action, it
was perhaps necessary for him to mention that and but not otherwise,
The rules of natural justice required that before‘ any action adverse
to the applicant is taken he should be provided with all reasonable facili-
ties to answer the charge levelled against him. Since he had specifically
~ sought copy of the RLT Award 1969 and the Railway Board's letter dated
3.4.81 it was the obligation of the respondents to allow the applicant
. either to inspect these documents or to provide him with copies thereof.
If these were not possible it was obligatory'on the part of nth‘e respondents
at least fo reply to his letter dated 3.5.89 at Annexure A.2 rejecting
his request for documentg and giving him a further time to reply to
the charge levelled against him. The punishment order at Annexure A.3
passed without acceding to or replying to the request made by the
applicant on 3.5.89 is thus premature and violative of | the brinciples_,
of natural j#stiée. The fact that he had earlier indicaied his familiarity
“with the RLT Awérd does ‘not disqualify him from getting more familiar
to answer the charge levelled against him effectively, Familiarity with
certain award or orders does not disentitle him to seek copies thereof

to answer the charge. The appellate order at Annexure A.5 by not
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meeting the basic requirements of natural justice also fails to fulfil

the standards of a valid quasi-judicial order in disciplinary proceedings.

It may _bg .noted that even the appeél was filed on 28.1.90 long before
the applicant approachéd the Tribunal in October, 1990 with O.A. 908/90 )
and tpis appiication. It éannot be presumed that even at the time of
filing the appeal, he was adequately equipped with the basic documents

necessary for meeting the Charge. '

/

%, In the facts and circumstances, we allow the application = on

.

the lmes of our order in O.A 215/90 and set_ aside the 1mpugned orders

at Annexure A.3 and Annexure AS with all consequential benefits.

-~

There w1ll be Co order as to costs.

. | : “/wictk
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