| CENTRAL ADMINISTRATIVE TRIBUNAL
: ERNAKULAM ‘BENCH

‘©.ANo. 163 and 214 of 2007

OA 163,

£

Wednesday, this the 17" day of September, 2008.

CORAM

HON'BLE MR. GEORGE PAR?\CK'EN .J~UD1 Cl

AL MEM BER

HON'BLE Ms. K NOORJEHAN ADWNISTRAT!VE MEMBER

O.A.No.163/2007

1.

-PVShaJahan L o !
Fork Lift Operator,

K.S.Seethikova,

Fork Lift f‘pe" tor,
Keeiasurambi House,. '
Kadamath, U.T. of Lakshaoweeo

P.Pookunhi,

Fork Lift Operator,

Paliiyakkai House, SR
Amini, U.T. of Lakshadweeo

K.K.Abdul Wahab, <
Fork Lift Operator, :
Kunduvakada House,

- Kalpeni, U.T. of Lakshadweep

K.Abdul Kader Koya;, .
Fork Lift Lift Operati:lj,

Kaikandiyoda House; -
_Agathu U.T. of Lakshadweeo

Puthiya Veedu Houcé
Kadamath, U.T. of Lakshadweop

(By Advocate Mr T.M.Kocl‘;unni )

Py
‘.

Umon of India reoresented by -

the Secretary,. :

Ministry of Smppmgf Road Transport
& Highways (Deoartment of Shmpmg)
Ncmv Delh; . ’ , '

The Chief Enoi'neer & Admiﬂistrafo.,

Fort Blalr /-\noaman

g

- ....Applicants

“Andaman L°‘<sbade’ep Harbour V\Jcrkﬂ
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3. TheQDeputy Chief Enfgineer,
Lakshadweep Harbour Works,
Kavarathi. . i

4. The Exeéutive En'ginéer.j ,
' Lakshadweep Harbour Works,
Kavarathi. - -

S. The Executive Engineer,’

LHW., Amini.- L - .'.‘.;Re’sp‘ohdent:

k4

(By Advocate Mr.TPM Ibrahim Khan, 'S]CIGSC )'

0.A.No.214/2007

A.C.Ummer, - L
Fork Lift & Power Tiller Operator,
Lakshadweep Harbour Works,

Kilt;n. ! - - . Applicant§

s
i

(By; Advocate Mr T.M.Kochuﬁni})' Lf
| A.\ ) - v

1. Union of India represented by - -
the Secretary, S
Ministry of Shipping, Road Transport
& Highways (Depaﬁment.of-Shipping),
New Delhi. ! .

2. The Chief Engineer‘& Administ’fator;
Andaman Lakshadweep Harbour Works,
Port Blair, Andaman. b

3. . The Deputy Chief Engineer, R
Lakshadweep Harbour Works, .~ : :
Kavarathi. . - I ;

4. The Execdtive Engineer, ‘ ‘
Lakshadweep Harbour Works, .
Kavarathi. ' - '

S. The Executive Engineer,

- Lakshadweep Harbour Works, =~ | - o
Amini. ....Respondents

(By Advocate Mr.TPM Ibrahimfkhan, SCGSC ) K
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This application having beenﬁﬁnally heard on 17:3.2008, the

same day delivered the fo!!owlfng; '
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» OA 163 & 214/07
ORDER
HON'BLE MIR. GEORGE faAmc}(EN,gJUbrciA:_ MEM?ER
Both these O.As are identical in natdre and therefore, they are heard
together and disposed of bv this common order‘.‘ ,
2. For the sake of cor@v_ehiencedt-he facts as sated in O.A.163/2007 have
been considered and they a%fre as_under: Applicants were candidates for the
recruitment for the post of Fork Lift ,,Ope:rators under the work charged
establishment in Lakshad\)\leep Harb,ottr Works. On sponsoring their names by '
the Employment Exchanée i the Addltl’ona'l Chief Engineer Lakshadweep
Halbour Works, vrde Memorandum dated 25 7 1994 dlrected them to attend the
mtemew’test on 20 8. 1994 .n the oﬁ'lpe of the 4‘“ respondent to consider them
for appomtment to the aforesald post They have attended the mtervlew on the
said date and stated to have been selected but thev were not glven any offer of
appomtment On the contraty the respondents tssued various Work orders to
the appllcants for mamtenance and ooerat'on of Fork Lifts, Tractors and other
|
ll(lht motor vehlcles The Annexure A—2 dateo 1b 3 1995 |ssued to the appllcant
No1 and fled along thh th:s O A is one such Work Orders Slmllar Work
Orders have been lssued to other appllcants also as evrdent from the Annexure
A—3 lettcr dated 19. 8 199:) and the Anneyure A-4 letter dated 18/19 3 1996
extendinq the valldlty of all the work orders already lssued to them oh
completlon ofthe Work thev were lssued fresh work orders also as eVIdent from
Annexure A—G Note dateo 44 4000 and the Annexu:e A-7 work order dated
18 9 2000 When the reSpcndents stopped dlvmd them any fresh work orders
thev made the Annexure A—8 senes of ldentlcal but separate representatlons
dated 22 1 2007 to the respondents statlnd tl at tl“'ey were already lnterwewed

fon tho post of Fork Lnft Onerator on 20 8 13‘34 and they have been selected for
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. Works without appointing them as Fork Ln‘t Operators awached them the work

orders from time to trme They have a!so submrtted that in various Work charged

OA 163 & 214/07
the sald oost but contrary to the terms and condrtlons contaln d in the Annexure

'\

A—1 notice dated 422003 the Executtve Engmeer‘ Lakshadweeo Harbour

estabhshments of the Lakshadweep Harbour Deoartment posts are strII vacant

and requested the respondents to atlow them to contlnue as Fork Lift Operators

or;appomt them as Drtvers in the exnstrn‘g va'can-cres, if necessary, by amending

the Recruitment Rules. They ha\{e also submttted that the 3/° respondent has

issued vacancy notice datefd;.2'.2.20.07 (Annexu‘re ‘A-9) to fill up vacant posts of

Driver Gr.ll under the wo'rk ;charged Establishment of Deputy Chief Engineer,

Kavarathi. .

i
i

4, in the reply staterhent the respondents have submitted that the

Lakshadweep Harbour Works is funchonmg as a Wing of the Andaman,

Lakshadweep Harbour Works, a Depa‘rtment under the Ministry of Shipping,
Road Transport & Highways. "-‘Based on the Annexure R-1 proposal dated

9.2.1990 made by the Port Department of Lakshadweep Administration, the

Chief Engineer &: Admmtstrator Lakshadweeo Harbour Works vide letter

No ALHW/TECH/6(42)/90 dated 6. 12 1991 accorded techmla! sanction for
procurement of 12 Forklift Trucks for easy handhng of heavy cargo from jetty to
the sltes in vanous rslands\of Lashadweep. For ooeratron of khose machines

the respondent No2 subr;nitted‘a' prob-osat for crealtion of posts of ForkltL
Ooerators to the Chief Er’rameer and Administrator vrde Annexure R-2 tett1

1

aforesard proposal the Addztronat Chtef Engmeer Lakshadweeo Harbour Works,

dated 13.10.1992. In antlcnoatton of approval of the competent authorlty on the

Calrcut initiated action to se\lect and ap_pornt suitable candldates for operation of

those machines and issued the Annexure A-1 memorandum dated 25.7.1994 to

... the candidates including the a'ppticants. But, unfortunately, the proposal for
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OA 163 & 214/07
creatlon of the posts Was not accented by the competent authority and,

therefore no further actton to appomt Fork!xﬁ Operators was taken In those

!

crrcumstances respondemt department decnded to carry out the work of

operatlon of the Forkht’c Trucks on contract basrs by |ssumg necessary work
ordens on nommatxon basrs as ner CPWD rorm 11l to the qualrfed persons

betong to Lakshadweep Apphcants were some of the benefcranes of such work

_orders Respondents have therefore submrtted that apphcants were attendmg

work on purely work order basxs and there is no questlon of conSIdenng their

reduest on regular basrs on the ba3|s of the Annexure A-1 Memorandum dated,'

25.7.1994.

mme sk gy

5. As regards the submrssuon of the appl cant regardrng 3 posts lvmg vacant

in the Department for Wthh apphcatlon has been mvrted vrde Annexure A—9

order dated 2 2.2007, thev have submltted that those posts are to be ﬂled up in

accordance thh the e,ustlng Recrurtment Rules and the request of the apphcant

LI

to consrder the Ionq penod of servuce rendered by them cannot be con3|dered as
thevy were carrvmg out the Works in the Department on work order basrs and not
as Government servants However lf they Ltad apphed for those posts and if

they fulfil the condatlons prescrlbed in the Recrurtment Rules, they will be duly

conSIdered for appomtmenh

j;

b
N

6. We have heard the tearned cOu-nse! on both sides It is seen that the

prayer of the apphcants rs to consrder them for appomtment tn terms of
Annexure A—1 Ietter dated 25 7 1994 As admltted by the apphcants themselves

they have made a rebresentatxon to that effect only on'22.1. 2007 (Annexure A-

8) i.e. after nearly 13 years - No doubt the respondents have conducted
interview/test for se!ectlon to the post of Forklrﬂ Operators on Work Charged

Estabhshment of Lakshadweep Harbour Won(s on 20.8.1994, and the applrcants
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S Co
have oartrcmated in the setectlon but it v/as: in antlcupatio’n of their prop,osat to

create the poats of Forkllﬂ Operators to operate the Forkl Lift Trucks. However
for administrative reasonS' the proposai for creatton llof posts of F’IOTHLIﬁ
Operators ‘was not acceoted by the competent autho%lty and therefore’ no
appomtments could be'made on the basis of the mtervrevv/test held' on
' 20'8 1‘99‘4 Moreover t.ho reeoondents have already got Lhe vvork carrleo out on
i .
contract basis and the aoplrcants thermelves were somel' of the benefc;arles of

such contract svstem. eThe aopllcants have very well accepted the aFove
position and, it is for that reason thev have not made any representatlons

' !
aqainst their non- selectlon for the Iast 13 vear* Even o%herwnse as hetd by the

Apex Court in a catena of cases ahd reuerated in State of U.pP. and othe'rs v.

|
Rajkumar Sharma & others { 2006 SCC (L&S) 565}, TSelectees cannot tlaim
i [

candidate's name in the

|

. e . o
list does not confer any-right to-be selected. even ff]some of the v,aca;nc:es
o L : b .
remained unfilled and the candidates concerned cannot claim that they!'have
: T i R
been given a hostile discrimination.”. | o
; ' ' | : .; r

the appomtment as a matte-r of, ng/?t. Mere .mc!usron of

7. In the above factsi'a_nd oircumstances{ we do. not find anv merit inthese
T ‘ ] | Pl
cases and.accordingly they are dismissed. There shall be no order as to costs.

' f‘Dated, i.he 17" September, QGOé.
_ b
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KNOORJEHAN | GEORGE PARACKEN
ADMINISTRATIVE MEMBER ,* JUDICIAL MEMBER | |
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