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CENTRAL ADMINISTRATIVE TRIBUNAL 

44 ERNAKU LAM 	BENCH 
S... 

5.7-1990 
DATE OF DECISION 

PRESENT .1 

Hon'ble Shri N.V.Krishñafl, Administrative Member 

And 

Hon'ble Shri N.Dharmadan, Judicial Member 

ORIGINAL APPLICATIONS 765189, 735/89 

AND 213/90 

1. 	CA.765/8!..  

1. 
• 	

. 

 

Sunny Kuriakose 

• 	 2. K.N.GopalakriShflakurUP 

3. C.K.Dinakaran 	 •.... 	Applicants 

Versus 

 Union. of India represented 
by Secretary, Ministry of Finance, 
New Delhi. 	 . 

 The Collector of Central Excise, 
Central Revenue BuildingS, 
Cochin. 

 The Deputy Cc11ctor 	(P&E), 
0/0 the Collector of Cen. Excise, 
Cochin. 	 -4 

 The Chairman, Central Board of 
Excise & Customs, 

• New Delhi. 

5.. Gopinathan Nair (K.C.Nair) 
D.O.S. 	Audit Section, 
Cen. 	Excise Head Quarters, 	S  
Cochin. 

 rn.A.S;Nair, 
Central Excise Division, 
Ernakulam. 

 G.V.Nair, 
Tax Assistant, 
Central Excise Headquarters, 
Cochin. 

• 	 . 

0 
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KN.R.N8ir,' 	 0 

Tax 'Assistant, 	,. 
0/0 the 

of Can. Excise, 
Triv3fldrUfl 'ivisior.: ;: 	•" 

parid8s8fl'  

inspector, CBntrai ExCi3e, 
KoZhikDd' OjViSiOfl.' 

G.c.Kpilai, 
Tax Assistant, 
0/0 the Asslstaflt Collector 

of Can. Excise, 
Kottàyam Diuisiofl. 

E.J.Thomas, 
Tax Assistant, 
Can. Excise Headquartersq 

Cochin. 

12.. Smt. Radha A.Nair, 
Tax. Assistant, 
Cen. Excise HB8dqUtS. 

Cochin. 

i.Samuel, 
U.0.C., 
0/c the As3i3taflt Collector .  

of Can. ExCise, 
Kotteyam..DiUlSlOfl• . 

Jayarajafl 
Tax AssiStaflt, 
Ernakulam 1 DivLSiOr. 

Smt. K.T.K.Safltha, 
Tax Assitaflt, . 
0/0 Assj9taflt Collector o? 

Con. Excise, 
KozhikOdB Division. 

Smt. P.f.Sujath8, 
Tax AsSjStSflt, . 

0/0 the Assistant Collector of 
0/ Cen. Excise, 

Trichur.DiVi 9 LO. 

17 C.S.Me.nent ' 
Tax Asslstaflt, 
Can. Excise Hedqu8Dters, 

Cochth. 	'. 	
... 

Smt. Asha Rita tf.SlmCOCk, 
Tax Assitaflt,: 	. 
0/0 

AssiStant Collector of 
Can.. EXCiSe, 

KozhikOde DivisiOn, 

K.P.Jose, 
.T3x' AgiStaflt, , .'_•__ 

0•T 
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I1.linnikrishnan, 
Tax Assistant, 
0/0 Assistant Collector of 

Can. Excise, 
Kozhikode Division. 

Krishna Plurthy, 
Tax. Assistant, 
0/c Assistant Collector of 

Can. Excise, 
Trivandrum Division. 

N.Harikumar, 
Tax Assistant, 
Can. Excise, Headquarters, 
Cochin. 

Smt. Radhamoney S.Ilenon, 
Tax Assistant, 
Can. Excise Headquarters, 
Cochin. 

K.T.PIathai, 
tJ.D.C., 
Central Excise Headquarters, 
Cochin. 

Smt. Chinnamma Matheu, 
Tax Assistant, 
Can. Excise Headquarters, 
Cochin. 

Smt. tI.K.Pushpavally, 
Tax Assistant, 
o/o Assistant Collector of 

Cen. Excise, 
Ernakulam Division. 

P.R.Raveendran, 
Tax Assista, 
0/o Assistant. Collector of 

Can. Excise, 
Kozhikode Division. 

fl.C.Sivaraman, 
Tax Assistant, 
0/0 the Assistant Collector of 

Can. Excise, 
Trichur Division. 

Srnt. P.Ilallika, 
Tax Assistant, 
Can. Excise Headquarters, 
Cochin, 

Smt T.A.Tharamoni Devi, 
Tax Assistant, 
Can. EXCISe, Ernakulam II 
Division. 

4 

. .4 
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31. 	K.G.Joseph, 
Tax Assistant,  

Head quarter8, - 

Cochin. 

:fl.'.:MGgasjdharafl, 	q1 
Tax Assistant, 

• 
:0/0 the Assistant Collector 

• 

of Cen. Excise, 

•'• 	
Kottayam Division. ... 	Respondents. 

ri/s .m.R.Rajendran Nair 

- 	 P.V.Asha '.. Counsel for the 
• Applicants 

Lstafldiflg Mi. Kochunni Nair, Addifi.ona3ph Counsel for R1-.4 

Coun s el •rir. 	R.Rajasakharafl 	Pilla 	.. Counsel for Ru 	& 21) 

rirs. 	Usha 	' 	 '-• 	.. Counsel for R5,23 &25. 

rir. 	;0.V.Radhakrishnafl 	
• 	.. Counsel for R-16. 

2. 	tLA.735/8 

K.N.Gopalakrishfla Kurup 

- •2.-.C.Rajakumarafl 	 ... App'icants 

Vs. 

• 

' 	 :1.IJnion of India rep. by ' 

Secretary, fun, of Fir'ance, 
• 	 :.New 'Delhi. 

Collector of Cen. Excise, 
• . 	 ' 	 .Cochin. 

• 	 3. 	E.J.Thomas, 
Tax" Assistant, 

• 	Can. Excise Collectorete, 
• 	Cochin. 

• 

. 	 4. . K..Kr.ishnamoorthy, 
• :' 	Assistant, 

0/0 Assistant Collector of 
• 	 •• . 	 • 	 Cen. 	Excise,. 

'Trivandrum. Division.. 	. ... Respondents 

'Mr. M.R.Rajendran Nair 	- 	. •. 	Counsel for' tjhe 
Applicants. 

Stand1ng : 	 Pte. C.Kochunni Nair,AcJditionslL ... Counsel for R1&2 

Counsel 
• 

fur. R.Raasekharan Pillai .. Counsel for. 93&4 



3. O.A. 213190 

P1.C.Sivareman 	... 	Applicant 

Vs. 

1 • Union of India rep. by 
Secretary, Pun, of Finance. 

2.The Collector of Cn. Excise, 
Cochin. 

Deputy Collector (P&E) 
Central Excise Collectorate, 
Cochin. 

The Chairman, 
Central Board of Excise & Customs, 
New Delhi. 

C.S.Menon, 
Tax Assistant, 
Con. Excise, Ernakulam Division, 
Cochin. 

K.P.Jose, 
Tax Assistant, 
Cefl. Excise HeQdquarters, 
Cochin. 

K.Krishnamoorthy, 
Tax Assistant, 
Central Excise, 
irivandrum Division. 

Radhamani S.fienon, 	 - 
Tax Assistant, 
Can. Excise Hqrs., 
Cochin. 

Chinnamma flathew, 
Tax Assistant, 

	

Central Excise Hqrs. 	... 	Respondents 
Cochin. 

ri/s. 1i.R.Ra-jendran Nair &. 

P.V.Asha 	 •• 	Counsel for the 
Applicant 

LAdditional 	Fir. C.KoChunni Nair, L 	•. Counsel for R1-4 
Standing Counsel fl/s Sukumar & Usha 	 .. Counsel for R8-9 

fir. R.Rajasekharan Pilisi 	.. Counsel for R-.7. 

• 0 0 6 
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(Shri N.V. XrIhflarAdmb it1Lve1'ember) 

The questionthat falls ?or:considerationin these 

cases is hw should the seniority of Upper Division Clerks 

(UDCs,for short) traflsferre.?rom other Collectorates,on 

compassionate grounds\,to the .Collectorate of Centre]. 

Excise, Cochin be fiad among the UDCs of that Collec-

torate in the light of the instructions issued by the 

Central Boardof Excise & Customs on this subject, in 

exercise of the powers Conferred on it in this behalf by 

the Recruitment Rules. The applicants contend that they 

should be assigned a place below all the UDC5 — direct 

recruits 	promotees 	working at the time of their 

induction. The Union of' India and the transferees contnd 

that they should be placed below only the last direct 

recruit who had taken over charge before they joined in 

Cochin, in the posts kept vacant for direct recruits a.pd 

above all the promoteea who are shown below such last 

direct recruit. 

2. 	This issue is raised in all the cases listed above, 

wherein the validity of the saity list of UOCs of the 

Collectorate of Central Excise, Cochin, as on 1st JanuaIy, 

4tIr 	fh_____ 	.. 	ft 	 s... ___A___i 
flO 	MRF1XUT I 111 UM (D/) isquesianea. i-fence, 

these cases were heardtogether. 

.. 7 
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3.1 	The facts in the first case (o.A765/89) 

which was argued in detail maybe first noticed. The 

three applicants are directly recruited UDCs of the 

year 1984. A seniority list of the UDCs in the 

Cøchin Collectorate (i.e. the first respondent's office) 

as on 1.1.85 was published on 9.8.85 (Annexure-III). 

The three applicants were assigned therein places 

at Si. Nos. 129, 127 and 137 respectively.. The inter-

Collectorate transf'erees (ICT, far short) impleadad 

in this application, 	incaudingj both surplus staff 

transferees and compassionate ground transferees 

(SST/UDCS and CCT/IJDCs, for short,respectively) 

(i.e. Respondents S. 6 9  7, 8 9  10 9  12 9 13, 17, 19, 21,23 

& 25) have all been assigned places at 51. No.151 and 

thereafter, i.e. junior to the applicants. 

3.2 	The relative inter se seniority position 

continued to be the same in the. Annexure-IJ seniority 

list showing the position as on .1.1.86. 

3.3. 	However, in the seniority list as on 1.1.89 

(published vide the impugned menorandum dated 8.3.89 

- 	 at Annexure-I) 	this position has been reversed 

aliegedlywi.thout any valid reasons. In this impugned 

seniority list, while the applicants have been assigned 

places atSi. No.s 102, 100 and .110 respectively, the 



V 	

ta ICT(JDCs who have been impleaded are all shown 83 

their seniors, their places being between Sl.No.66 

	

.V.and Sl.14o.94. 	
V 

• 	
304 	

V 
 As the revised impugned seniority as on 

1.1 .89 (Annexure-I) is claimed tO  be based on the 

l6tter/OM dated 20.5.80 (Annexure-V), 23,11 .81 (Ann.VI) 

and 3rd March, 1989 (Ann UII),the applicants want;' 
V 	 the 

Ann.!, U, VI & VII to be quashed and be givenLsenioritY 
- shown 

esLin Ann.III and IV. 	 V 

40 	Respondents 1 to 4 are the government respon- 

dents. They have riled a reply. Respondent 5 9  a 

SSTUDC and Respondent 23 and 25, two CGT-UDCS, 

have filed a joint ' reply. Similarly, Respondent 11 9  

a promotee and Respondent 21, a SST-UDC have also 

filed a reply. All th ese  respondents contend that 

the pièces assigned to the ICT-UDC.s in the seniority 

list as on 1.1.89 (i.e. nn.I)ara absolutely correct 

	

V 	 tollectorate 
•andãa:based on the principle thV1ithr'LtranSrBr9ES 

should be assigned the slots reserved for direct 

recruits uhich are vacant and they should be placad 

below the last direct recruit. 

5. 	Respondents 16 & 28, both promotses, have also 

•?iled replies. They endorse the stand taken by the 

applicants, és they too have similar grievances against 
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co 

the ICT-UDCs and,they also seek relief in the 

process )  by demanding places above some of the  

ICT_IJOCs. 

6. 	. It is admitted that the appointment of 

UDCs is lVoyerned by the Central Excise andtsnd 

Customs Department Grade 'C' Posts Recruitment 

Rules, 1979--Rules, for short,— which have been 

exhibited by the 5th respondent as Exbt. R-5(c). 

The normal method of recruitment is 50 by direct 

recruitment and 50 by promotion, failing which 

by direct recruitment. This establishes the 
principle 

quota/rot8Of promotion and seniority in this case. 

Rule 5 contains certain special proviSionS. I 

view of its importance, this rule,to the extent 

it is relevant,is reproduced below. 

5(1). Special provisions rearding 

co]. lec to rates- 

Each Collectorate shall have its 

oun separate cadre,unless otherwise 

- prescribed by the Central Board of Excise 

and Customs. 

(2) Notwithstanding anything contained in 

sub rule (1) the Central Board of Excise 

and Customs may- 

x x x 	XXXX 	xxxxx 

if it considers to be necessary 

or expedient on compassionate 

grounds, order that a post in a 

Collectorate of Central Excise and 

Land Customs which is to be filled 
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Las conditions 
for such transfer 
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by direct recruitment under these 

rl83, 	 transfer. 

or deputatoñ of a person holding the 

same or comparable of higher post from 

any other Co1]to rate of Centtal .  Excise 

or any Department or office under thi 

CentrBl Board of Excise and Customs, 

subject to such conditions as it may 

speci'y having regard to the circum-

stances of. the CasO." (emphasis ours) 

It is agreed that it is in pursuance of the 

special powers given in rule 5(2)(b) that inter-

collectorate transfers of UDC3 are made and the impugned 

circulars,AnfleXures U, VI and VII spelling out the 

princip]S for determining the seniority/are issued. 

a 
As the issues arisingin this case requiredet8iled 

consideration of these c.rcular8, we proceed to examine 

them. 

Annexure-V dated 20th May, 1980 is from the 

Central Board of Excise & customs to all CollectorataS. 

It is stated therein that the Group 'C' officers 
and posted 

transferred from one CollectorateLt.O another on 

compassionate grounds will be aibject to the conditions 

mentioned therein. The conditionc stipulated in 

para 2(u) and 2(vi) being important are reproduced 

below. 

12(1). the transferee will not be entitled to 

countthe service rende:red by him in the forci,er 
.•. ...•_.•. ;._........._. _.. ••..•••.•... 	. ... .. . ..... . 

101  
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Collectorate for the purpose .f senioriy..'' 

in the new charge. In other words,he will 

be treated as a new entrant in the .ColLettorate 

to which he istransferred and will be, placed 

at the bottom of the liàto? the temporary 

employees of the concerned cadre in the 

new charge; 

xxxx 	xxxx 	xxx 

(vi) such transfers can be effected only in 

the post filled by direct recruitment*." 
(thnphasis ours) 

A clarification (Annexure-17)was'issued on 

23.11.81. After stating. that the seniority of ICT 

is to be fixed on the basis of the Annexure-V:circular, 

it i clarified as follows: 

(sic-be?) 
"In other words1 his seniority is to , taken 

into account from the date he joins the 

and 	recipient Department L not from the dath 

of issue of transfer orde. The persons whose 

names figure in the recruitment panel which 

is in operation at the materiel time,but who 

are not in position when an' officer joins 

on inter-collectorate/inter-departmental 

transfer, will'be placed below the transferred 

officer in the seniority list." (emphasi's ours) 

Lastly, there is the Anriexure-Vil clan-

fication dated 3rd Narch, 1987. After referring to 

the two earlier letters .(ie. Ann. V and Ann.VI) 

the following clarification was issued: 

'It is hereby clarified that the transferred 

official would be assigned seniority in 

the recipient Collectorate as time dunior.iost 

direct recruit. However, if a panel for. 

direct recruitment is in operation at the' time 

• of transfer, and, if some persons from the 

panel have already been appointed, the 

transferred official will be given senioi;ity 
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with effect from the date of his appointment 

in that Colléctorate, subject to the condition 

that if some ersOns senior in the select panel 

happen to join subsequently, they will.be 

entitled to seniority above the transferred 

officer, having regard to their position 

.in the Selectpanel visa vis their juniors 

who had joined earlier." (emphasis ours) 

11. 	The applicants have challenged the katpagmset  

Ann. tI, VI and till instructions and the Ann.I seniority 

list based thereon on the following important grounds. 

(i) The impugned instructions are violative 

of the recruitment rules prescribing a quota of 1:1 

between direct recruits and promotees. 

(Li) Annoxure III memorandum relating to 

the seniority list as on 1.1.85, clearly stated that 

the seniority of inter—collectorate transferees had 

already been decided on the basis of instructions 

contained in the Board's letter dated 20.5.80 (Ann.V). 

Therefore, there was no occasion to reopen the matter 

and revise the seniority list as in Annexure-I. 

(iii) In reply to a representation,the 

Department had taken the stand on 23.3.88 (Annexure-vuIfl 

that the impugned letter dated 12.3.87 (Ann.VuI) will 

have only prospective effect and Thence seniority 

already decided prior to the date of the issue of 

tte said order cannot be revised in the existing 
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circumstances.' Therefore the Ann.III. and Ann.Itl 

seniority lists showing the "position as on 1.1.85 

and 1.1.88 cannot be revised td the detrientof the 

applicants. 

12. 	The most comprehensive reply hasbeen filed 

by the respondents 5, 23, and 25,who are either 

SST—UDC or CGT—UDC. The allegation3made in the 

application are denied 'by making the following 

important submissions.. 

Ann. U and Ann. UI have to be read 

• 

	

	together to understand the conditions regulating 

inter—collectorate transfers. They clarify that 

such transferees should be treated as dirs'ct recruits 

and posted to vacancies reserved for them;, they 

should be giventhe .slot reserved. for direct recruits 

L(ie, as the junior— 	irnmediet'sly below the direct recruit last appointed;L 
most direct recruit) 

their seniority will be counted from the day they 

lastly, 
take over andLany  direct recruit who may be appointed 

from the panel under operation, but who joins later, 

will be placed below them. 
Drovisjonal 

It is on this basis that theseniority 

list as on 1.1.84 was drawn up (Exbt. R5(g)). Them 

three 	 Cochin as UDCs 
raspondents had joinedLiong before the applicants 

were appointed. In other wprds, effect had already 

been given to the" AnnJI circular in preparing the 
dpJ. 

seniority list as on 1.1.84 and even earliezes. 
1L  

; 
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The seniority lists as on 1.1.85 and 

1.186 had bEeflPrBpared(E 	A.III andA.IV) without 

essigfliflQ afly reason, as to why the prinCiP.e8 
* 	. 	 provisional 

adoptfd in preparing theLseflioritY list on 1.1.84 

lists . 
were iV8fl up. ,Ths9L4ere challenged and an under- 

by the Respondents1 to 4 
takinq was giuenLthat a revised seniority list would 

be prepared.The resultant list ig. Ann.I. 

The directions in Ann. U, VI and VII are 

not inconsistent with the Recruitment Rules and they 

govern the seniority 
of the ICT—UDCS from the dates 

they hate joined at Cochin. 

13. 	The reply filed by 
the goefleflt respondents 

provisional 

(R-1 to R-4). does not at al), refer to theLSeflioritY 

list as on 1.1.84 and the principleSf0ll0tu
1 	in 

h1ch jssurprjSjflg 
preparing that lis1 It does not, therefore, clarify 

why. thoSe .prjnciples were given up in preparing 

the seniority list as on 1.1.85 and 1.1.86. What is 

more, Shri C.Kochuflfli Nair, the Additional Standing 

for 
Coun9l appear1ngL the govt. respondents 1 to 4 9  

took the stand in the course of arguments j  that 

An. VI and Ull have no relevance at all and ha%Ie. not 

been given effect to and that the Ann.I seniority 

list can be justified in terms of Ann.V letter alone. 

1• 



tie will make. our. Observations on this submissIon 

later on. 

It is in these circumstances that we find 

that Ann.%I, Vi and VII have to be constusd in the 

light of Rule-S of the Recruitment Rules(extracted 

in pars 6)for,that will help in the disposal of 

these applications. 

The learned counsel for the applicant contended 

that on the face of it, pare 2(ii)o? Ann.V(extracted 

in pare B supra) means that the ICT-UOCs received 

in the Central Excise Collectorate, Cochin from outside, 

should be placed at the bottom of the list of all the 

temporary employees of that cadre. In other words, 

they should really be at the bottom of the seniority 

all 
list showing the names of/the persøns working as 

IJDCs for the time being, both Direct Recruits & proiote 

Evidently, para - 2.Jjor the latter dated 

20.5.80 (Rnnexure-tI) is not happily worded. The 

- 

	

	learned counsel for the 
applicants Is on strong grounds 

in contending as above. To  fathom the meaning of 

para 2ii)o1'-this circular,one has to assume that 

a seniority list is divided into two parts, viz. 

seniority list of confirmed employees and seniority 

list of temporary employee-s. Therefore, at any point 

of time, the conNrmad employees will all be treated 

as senior to temporary employees. I?-,. therefore,- 

the inter-collectorata transferees are to be placed 
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at the bottom of the list of the temporary employees 

(as directadjby Ann.V), in effect, they will bethe 

junior-most amongst all persons in the Cadre woiking 

in that .Collectorate, for the time being. 

LIe would have agreed with this proposition 

had this circular stood by itsel?. That, unfortunate.y, 

is not the case; for, we have to reckon with the 

subsequent circulars dated 23.11.81 (Ann.VI) and 

3rd Ilarch, 1987 (Ann. vii). 

It is a different matter that the learned 

counsel for the respondents 1 to 4 practically 

disowned these two circulars and contended that 

Annexure-V circular by itself makes it unambigupusly 

clear that the ICT-UDC5 should be placed below'the 

last direct recruit. We are unable to agree uith 

this proposition. If this was so, the seniority lists 

as on 1.1.85 and 1.1.86 (Ann. III & Iv) would not have 

been prepared at all assigning the ICT-UDCs places 

/ instead of assigning 	below the last UOC (invariably a promotee) who was 
them places below the 
last direct recruita - 

in position before they joinedL Secondly, the 
LL .1 

language used in the Annexure-N circular cannot, 

however much it may be stretched, be interpretèdto 

direct that the inter collectorate transferees should 

be placed in the recipient. Collectorate in the slots 

fr 
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reserved for direct recruits, immediately below 

the last direct recruit who has been assigned such a 

slot. 

19. 	That does not mean that the Annexure-I senic-.. 

rity list can be set aside. For, notwithstanding the 

submissions made by the learned counsel for the 

respondents 1 to 4,Th8 are of the view that it is 

really Annexure-VI primarily and Ptnnexure-VII 

secondarily,that give proper meaning to !nn.V. For 

a proper understanding of the matter it has to be 

looked at as a whole and if that be done, the 

following conclusions follow: 

(i) If the interpretation of Ann.f given 

by the learned counsel for the applicants is correct, 

full, complete and unambiguouS directions should be 

deemed to have been given in Ann. V circular about 

the assignment of seniority. There was then no need 

to issue any further clarification. The very fact 

that Ann.VI clarification had to be issued will show 

does not mean uhat it 
that Ann. V real1ystateS and PerhaPs does not state 

what was 	interded. 

(ii) Pnnexure-VI circular was issued 

on 23.11.81, that is, not too late after Ann.V circu-

lar WSS issued. After specifically referring to the 

P.nnexure-V 
earlier circularLand stating that the place to be 



assigned in the seniority list to inter-collectorete 

transfareas has been explained therein, Ann.VI circular 
(vide para 9 skipra) 

begins the clarification with 	other wordsZ. This 

Ann.V 
really means that the earlier cicularLhas and always 

had the meaning now given to it in the Ann.UI crcular. 

(iii) Therefore, the intar-collectorate 

transferee is not just to be. placed at the bottom of the 
for himi a 

seniority list. Annexure VI astablisbei L relationship 

with the direct recruits included in the paneiHunder 

operation,but who have not yet joined. It is well 

known that in respect of direct recruits,SlotSare 

-- 	 kept vacant for 3 or 4 years,uhiCh is the lead time 

needed to make direct recruitment. The slots are 

filled up when such recruitment is made. Such vacant 

slots are available as can be seen from the seniority 

list as on 1.1.85 produced by the applicant as 

Annexure-Ill or from the seniority list as on1.1.84 

produced by the 5th respondent vide Annexure-R.5(g). 
in Ann.'JI 

.In this background, the implicatioro? thediraction L 

are as follows: 

Inter-collector8t9 transfareas will be 

treated as ORs and appointed againt vacancies- 

Lreserved for 	
Ldirect recruits; 

Their place in the seniority list Uill be 

in slots left vacant for direct reruitS, 

which are immediately below the lat direct 
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• 	
recruit who has already taken charge. 

• ''• 	 They will be placed above all those direct 

recruits included in the panel under operation, 

who are yet, to join. 

• 	 (Iv) If the ICT-UDC9 are to be placed below all 

UDCs, as contended by the applicant, the direction 

given in Ann.VI that the DRs,who are yet to be 

appointed from the panel under operation, will be 

is unnecessary and in fact 
placed below such ICT_UDCSLWi11 amount to penalizing 

them. For,, in the normal course, those DRs would 

have occupied slots kept vacant for them,very much 

above the last promotee. Instead, they will be now 

placed, according to the Ann.VI instruction, below the 

inter-collectorate trans?ereeStJhO thenselves,will 

be assigned the last place in the seniority list 

after the last promotee. This makes no sense, 

whatsoever, and will amount to penalizing them, though 

Government could not have intended to treat them in 

this manner. On the contrary, nn.VI circular will 
to state 

make sense j? 1 'it is understoOdLthatiflStead or being 

the junior-most in the whole seniority list, the 

inter-collectorate trartsrerees will be junior1to the 

that 
last direct recruit and/the DRa who are yet to join )  

will be placed below them. For, this is based on the 

principle.that as between equals, date of joining 

determines seniority. 

L 
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(v) Though the Annexure-Vil circular issued 

in March 87 9 states for the first time, that the ICTs 

would be assigned seniority " in the recipient 

• Collectorate as the junior-most direct recruit", this 

was already implicit in the Annexure-VI circular 

itself, as pointed out ajove. 

20 	For the foregoing reasons we are of the view,  

that the instructions i5sued on the subject (i.e., 	H 

Annexures v,VI and VII) can have only one meaning 

viz; that the group C officials transferred from one 

Collectorate to another on compassionate grounds are 

to be treated as DRs and given the vacant slots of 

DRs imnediately below the last DR who has taken charg. 

21 	This view gains strength from the manner in 

which the seniority of a dependent of a deceased 

government servant, who is appointed on compassionate 

grounds as UDC in the Cochin Collectorate, is determiped. 

A perusal of the seniority list as on 1.1.85 (Annexure III) 

or the impugned seniority list as on 1.1.89(Annexure-I) 

shows that the compassionate appointees are treated as  

DRs and are given seniority immediately below the last 

direct recruit and very much above the last promotee.: 

This is evident from 51.Wo.21 and 52 of Annexure-Ill 

and Sl.Nos 118 and 132 of Annexure-I seniority lists. 

if the inter-se scfliority of a rank outsider like a 

compassionate appointees is determined in this manner 
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group C officials transferred from one Lollec.torate 

to another on compassionate grounds after making some 

sacrifice, is also directed to be determined in the 

same manner. 

22 	That leaves for consideration the qt.stion 

about the seniority to be assigned to.' surplus poo,l 

personnel posted to a Collectorate. As can be sen 

from the seniority list as on 1.1.89 (nnex'ure-I). 

Respondents 5,6,7,8,10, 12 & 13 are surplus staff 

transfe.r 	The instructions considered in the preceeciing 

paragraphs do not apply to them. As pointedout in the 

joint reply affidavit filed by Respondents 5,23 & 25 

they are governed by a diffErent set of instructions 

issued by the Government of India for general application 

to all Departments/ Ministries. These are contained in 

the I9inistry of Home Affairs 1'lemo 1 3/27/65-66-I1 dated 

25.2.1966, (Exhibited as Annéxure .R 5(a)) out1ininga 

scheme for the disposal of personnel rerd ered 

surplus for any reason. Such surplus 2ersons are 

drawn away from their posts and kept in a pool s eparately 

under the linistry of.Home Affairs. A total baln was 

imposed on direct recruitment unless the concerned 

department obtained a certificate from the Lentral 

Lell of the Surplus Pool for each category of 

that the Cell has no suitable candidate to offer. 

Thus, suitable candidates were to be absorbed against 

vacancies, which would other wise have een filled up 

.,22 	I 



by direct recruitment. Itis in this mannet that 

the aforesaid reápondents have been inducted in 

the Lochin Col].ectorate as direct recruits in. the 

slots then remaining vacant for Direct Recruits. 

	

23 	We are, therefore, of the view that 

the seniority assigned to the seven persons 

(Respondents 5 9 6,7,8,10 9 12 & 13) in the impugned 

Annexure—I seniority list as on 1.1.89 cannot be 

assailad by the applicants. 

	

- 24 	The 16thahd the .28th respondents, who 

are promoted UDCs, have also filed replie4 separately. 

They appear to support the applicants in their stand 

in r egard to the seniority given to the inter-

co]Jèctorate transferees. They allege that some of 

these trnsferses are romotees and have been 

prorted in their parent cadre as U005 much later 

than them. Yet, in the Annexure—I seniority list 

such ICT—promotees have been given a place very 

much 'above their names. it is for this reason that 

they concede that the. applicant's claim on merits, 

adding that semilar relief should be given to them 

too. The contentions of these two resondents need 

S 
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Annexure-I seniority list, they should have 

filed an application just as the present 

applicants have done or the 28th respondent 

has since done. They cannot be granted any 

relief on the basis of their reply affidavits. 

2.5. 	We now deal with two other. objections 

raised by the applicants 

It is stated that Rule 5(2)(b) 

contemplates issuing separate orders in the 

case of each transfer and therefore the Rnnexure V. 
t 

VI & till/are not in conformity with the rovi-

sions of the Rule. We are unable to see any force 

in this argument; Instead of. imposing such 

conditions in each case, the competent authority 

could, very well ) codifY the instructions and 

make them applicable to all such cases. 

The learned counsel for the applicants 

then contended that by the Annexure-Vull letter 

dated 23.3.88, a, clarification had been given that 

the •nnexure-tJII instructions are only prospective 

and will not effect the seniority preparad earlier. 

This does not mean that the clarification given in 

Annexura-VIl cannot be deemed to be a clarification 

in I resoect of the Annex ire-V circular. What was 

probably meant was that the Department was not 

intending to change the seniority listsprepared 

as on. 1.1.85 and 1.1.86 on this basis , but that they 

would prepare a revised seniority list based on 
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that instruction. That is precisely what has been 

done by ReSpondents I to 4 when they published the 

Ann. I seniority list. 

The applicants in the second case (i.e. 

OA 735/89) are direct recruits. They are aggrieved 

because theydbrenot being considered for promotion 

to the post of Central Excise Inspectors as they are 

far junior in the Ann.III seniority list as on 1.1.89 

(i.e. same as Annaxure-I in the first case). The grounds 

of challenge against this seniority list are similar. 

It is only added that the seniority as on 1.1.85 and 

1.1.86 have become final and that there was no material 

reason for changing it drastically when the list as on 

1.1.89 was prepared. A direction is sought to the 

respondents to consider them for promotion as Inspectors 

of Central Excise without acting upon the impugned Ann.III 

seniority list, i.e. the one prepared as on 1.1.89. 

These issues are already considered in our 

discussion of the first case in the preceding paras. 

Nothing remains to be considered specially in this case. 

The third application is filed by M.C.5±varaman 

who himself is the 28th respondent in the first case. He 

has also impugned the Annexure-I seniority list as on 

1.1.89, but on somewhat different grounds. This appli-

ca- is a promotee UTJC, unlike the applicants in the other 

two cases, who are direct recruits. His grievance is 

against only the'ite respondents 5 to 9 who, as can be 

seen from the first case, are CGT-UDCs and are 

respondents 17, 19, 21 9  23 & 25 in that case. These 

Lv.. 
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party respondents are also promotes UDCe in the 

parent Collectorate from where they came. on transfer 

to Cochin. It is, therefore, contended that they should 

be treated as promotese and given seniority in Cochn 

Collectorata with effect froá the dates on which they 

joined as IJDCe, i.e., on 21.3.83 and thereafter, and 	- 

placed below the applicant, because he was regularieed 

as LJDC on 27.8.81. This contention has no force 

because Rule 5 requires that those transfers be made 

against vacancies to be filled by direct recruits. Thes.e 

UDCs have necessarily to betreated as DRe. Therefore, 

this contention has no force. 

29 	Even so, the question raised is whether, for 

purposes of seniority they should be treated as ORe. For, 

as alleged by the applicant, respondents 6 & 7 against 

whom he has this grievance were promoted in Coimbatore 

Collectorate and Madurai Collectorate respectively on 

13.2.82 and 4.11.81 only while he was p;omoted earlier 

on 13.2.81 as UDC and regulariaed on 27.3.81. Therefore, 

merely by their transfer to Cochin Collectorate againét 

the vacancy of a direct recruit, they cannot get a place 

in the seniority list above him as a DR. In other words, 

the rule that these tranoferees be t rested as DRa and 

be placed below the last direct recruit cannot be 

. .26 
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applied blindly ignoring specjal features as in this 

case. On the facts mntiOned above the applicant contene 

that respondentS 6 & 7 can. 	be placed above the appliCant 

in the Cochin Collectorate after they were transferred. H 

30 	Before this substantive issue is considered we 

to dispose of 
haveLa prelIminary objection raised by the seventh 

respondent that this application is not maintainable. It. 

is contt ded that the applicant has suppressed the fact 

that he had earlier filed an application CA 70/88, 

challenging the validity of the seniority list as on 

1.1.86 9  which was disposed of against him by this Bench 

by its order dated 29.5.89. Therefore, the applicant 

may not now be. heard to say in this application that 

the Annexure-III seniority as on 1.1.86 should prevail 

over the impugned Anne*iré-'I seniority list 8hOwing the 

position as on  

31 	We are of the view that the tenability of 

this application cannot be questioned on this ground 

for at least two reasons. Firstly, the applicant 

perhaps, feels more aggrieved by the seniority list 

as on 1.1.89 than by the seniority list as on 1.1.86, 

which he had impugned earlier. Hence, he can seek to 

maintain the latter bad though it may be 1  in his viev 

in preference to the former. Secondly, the challenge 

. . . 2 
t.  



here is in a different context, viz, the assigning 
inAnn.j 	 6 & 7 

of higher seniorityto the respondentsLwho  are 

inter—collectorate transrerees 1 but who were placed 

below the applicant in the seniority list as on 1.1.86. 

Another objection of respoñdent-7 is that the 

'áppuication " is barred by estoppel. ThO applicant 

had not challenged the seniority list as on 1.1.83. 

or 1.1.841  in which the relative position as batween 

the applicant and the p--v-te respondents were the 

same as they are now in the seniority list as on 

1 .1 .89. This argument has no force, because the 

seniOrity lists as on 1.1.85 and 1.1.86 replaced the 

earlier lists, and in these lists the party respopdents 

were placed below the applicant. This was revised 

to the applicant's detriment again in the seniority 

free to 
list as on 1.1.89.  Hence the applicant is' L agitate 

the matter by filing this application. 

The most important contention of the 7th 

respondent is that the applicant cannot claiin the 
his 

benefit of 27.8.81 as the date o?regularisation 

as UDC, because his appointment as lflC by promotion 

purely 	
11 

wasLadhoc and out of turn. The applicant's turn 

for promotion,in ?act,ca,rne only some time in 1985 

as would be evident from the seniority list as on 

tL- 
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1.1.89. He has been placed therein at Sl.No.99, 

immediately after IC Rajakumaran, a DR who was 

appointed only on 14.3.85. Mn the basis of the quota 

rota formula, the next vacancy reserved for a promotee 
regularly by the applicant 

• 	co.uld,therefore ) be rilledLonly after 14.3.85. In this 

view or the matter, the 7th respondent contends that 

he is senior, to the applicant as he had joined Cochin 

Collectorata earlier on 18.4.83. 

34 	We have considered the arguments on both sides 

carefully. lie are unable to agree with the contention 

of the learned counsel for the 7th respondent that the 

applicant cannot get any benefit from his regularisation 

as5UDC from 27.8.81. It is a cardinal principle of, 

assigning seniority to persons transferred from one 

unit to another )  that the interests of those existing 

in the recipient seniority unit will be fully protected. 

It is for this purpose that the circular dated 20.5.80 

specifies in para 2(jj) thereof (!nnexure-vII.I Of this 

application) that the transferee will not be entitled 

to 	count the service rendered by him in the former 

Collectorate for the purpose of seniority in the new 

charge and that he will be treated as a new entrant. 

It 18 by treating them as new entrants and by' plabing 

IL 	 S 
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them below the last DR then in position that the 6th 

• 	 an4 7th respondents in the present case have been given 

• 	 seniority at Sl.No.88 and 90 as on 1.1.89, immediately 

below the last OR, K Shyamala, at Sl.No.84 who was 

• appointed, from 5.2.82. As against this, the applicant 

is placed at .Sl.No.99 and it is this relative position 

that is impugned. The applicant's grievance is that 

even if the previous services or Respondents 6 & 7 are 

not ignored, they would have been junior to him, as the 

applicant was regularised as UDC a few months before 

these two persons were regularised as UDC in their original 

cadre. It would be anomalous, if the result of ignoring 

their previous service as directed in the 01'l dated 20.5.80 

(Annexure VIII) is that they become senior to the applicaht 

by a  backdoor.method, as it were. We find considerable 

merit in this grievance. 

35 	 It is true that the vacancies of UDL5 have 

to be filled up on a 1:1 basis in view of the quota 

principle. Therefore, if at any point of time, there 

are clearly vacant posts of UDCs, 507o of them would 

be meant for direct recruits and the remining 507a 

would be for promotees. There may be difficulties in 

making timely direct recruitment and procedural difficulties 

may result in delays of 2 or 3 years before 

the DRa become available. Ilerely because of such 

delays. Government is not prevented from selecting, on 

a regular basis, the persons who are to be appointed 

30 • 	 1___ 	 • 	 ••. 



- 30... 

on promotion as UDCs. If the Recruitment Rules 

require the holding of a DPC, such a DPC can be held 

and regular appointments can be made to the siot8' 

reserved for thepromotees, mucb befdre the DRs are 

appointed. It is on this basis that the service of 

the applicant was regularized from 27.8.81 as an 

UDC. Proof of this is available in Annexure-R.16(a) 

filed by the 16th respondent in the first case. 

36 •  The quota-rota rule only means that in respect 

of the DR who has occupied the slot above his name, 

(ie, IC Rajakumaran appointed on 15.3.85, at Sl.No.98 

in Annexure-I), the applicant cannot claim higher 

seniority over him merely on the basis of the earlir 

date of commencement of his regular officiation, is, 

27.8.81 	The date of commencement of this officiation. 

should now he assumed ti be 15.3.85 only as The is 

kept below this JR but that is for eomparison with a 

regular DR only. 

37. Sut, when compared to the respondents 6 and 7 

their 
who are also promotees in '  parent cadre, the date 

of reoularisatjon '27.8.81) of the applicant cannot be 

ignored, sen if these 2 respondents are treated as 

DRs on their induction in the Cochin Coilectorate 

These 2 respondents cannot be permitted to steal 

march over the applicant, merely because they hav 

I. 
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chosen to come to the Lochjri Loflectorate on compassjnate 

grounds. It appears to us that the Annexure—V, VI and VIII 

instructions in the •OA 765/89 (Annexures %1II,IA and X in 

the present case) are deficient in this respect as they 

do not indicate how the relative seniority shou2d be fixed 

in this special circums.tance. For example it could have 

been considered whether, though such transferees are 

appointed against seats left vacant; for DRs, their inter—se 

seniority should not be determined by treating them as 

Promotees. 

38 	We can view the matter from another angle. Lie may 

try to visualise what would have happened if the applicant 

and the 7th respondent had merely exchanged places on 

mutual transfer. As the date of regularizatjon as hOC of 

the 7th respondent in his parent cadre is 4.11.81 9  he would 

not have been given the place of the . a ~iplicant in the seniority 

list as on 1.1.89 (i.e., 51.'4o.99 in Annexure—I) because 

the applicant had started regular officiation earlier from 

27.8.81. The 7th respondent's appropriate place would be 

51.No. 115 i.e. below the last promctee(Cherjan Dommen at 

Sl.No.113) whose date of officiation w,as earlier than his 

i.e., 3.10.81. 

39 	The stipulatjori in the circular dated 20.5.80 

(Annexure V in OA 765/89) that the transferee will not be 

entitled to count the service rendered by him in the 

former Collectorate for purpose of seniority in the new 

charge has one important implication. It is this, that 

in the matter of seniority in the new charge he shall 

• invariably be worse of'.thsn in the previous charge— or 
at best, that there may be no difference... but in no case 

..32 



shall he be better off in this respect in the new charge 

than in the old one. This cardinal principle is violated 

higher 
in the assignment o /2eniority to respondents 6 & 7 uis-'L 

a-uis the seniority assigned to the applicant in the 

4nnexure-I seniority list. 

4P. 	In these circumstances, we are of the view that the 

directions Issued by the Cebtral Board ofExcise & Customs 

for the fixation of senicrity of the inter-CollectoratO 

have 	 contingency F 

transferees 	not taken into account this 	where- 

therefore, 
ver itis applicable andappropriate instructions have to 

be issued now. 

41. 	We have only to consider one more, issue of a legl 

nature. Shri M,R. .Rajendran Nair, the learned counsel 

for the applicants challenges the transfer of the res-, 

pcndents to the CochinCollectorate on the ground thatthe 

orders have been issued by the Collector of Central 

Excise, Cochin L'nnexure..R5(bj7. 	His submission is 

that Rule 5(2) empowers Only the Central Boarded of 

Excise and Custom.s to order such inter-Collectorate 	
'1 

transfers. 	The Rules have also not empowered the 

further delegation of these powers to Collectors 

of Central Excise. 	This plea has been specificali 

taken in the third case bef'oreus( OA 213/90) 
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4 2 0, 	 The respondents con.tend that the only power 

which has been delegated is the pwer to transfer 

from one Coilectorate to another and that too,in the 

light of the clear guidelines set out in the letter 

dated .20.5.80 (Annexure V in the first case). It is 

stated therein that the transfer can be made only 

if the two Collectorates agree to the transfer and that, 

ordinarily,such request shouldbe entertained only 

after completing atleast 2 years  in the parent 

Collectorate. The conditiorE regulating assignment 

of seniority on transfer are also spelt in great 

detail. Therefore the :dele,gatee has hardly to 

exercise any judgement. 

43 0 	We are of the view that in these circumstances, 

the transfer itself is merely a mechanical operation 

and does not requira any tajor decision to be taken 
i.e. the Collector.. 

by the delegatee 	Our attention has been drawn to the 

decision of the Supreme Cou:t in AIR 1968 SC 850 

Union of India Js. P.K.•Roy. That was a case under the 

States Re-organiation Act,1956. The submission that 

the powers vested in the Central Coverrent have been 

delegated to the State Governmentwithout any authority1  

was repelled therein by observing that there had been no 



delegation of any of the essential functions entrusted to 

the Central Government by statue. We are of the view that 

in the present case aleo, the same principle will apply and 

therefore, the orders of transfer cannot be impugned on this 

ground. 

	

44 	Having considered the three cases in detail, we come 

to the conclusion that as far 88 persOna from the Surplus Cell 

are concerned they are appointed in lieu of direct recruitment 

and have the privileges of direct recruits. We also hold 

that the instructions contained in the letters dated 20.5.80 

and 23.11.81 of the Central Board of Excise & Cu8toma, and 

the letter dated 3.3.1987 of the Ninistry of Finaace(i.e,, 

Annexures V,VI, & VII in OA 765/89) have validly been issued 

and the seniority of Group .0 officials transferred from one 

Collectorata to another on compassionate grounds, should)  

except in one circumstance stated belowbe fixed on the basis 

of the principles laid down in these three letters. The 

exceptional circumstance arises in the case of a promotee in 

the recipient cadre ( like the applicant in OA 213/90) 

and an inter Collectorate transfewj. also a promotee in 

his parent cadre - (like Respondents 6 & 7 in the afóreèaid 

case) where the latter started officiat ing regularly as 

LJDC in his original cadre from a data later than the date 

with effect from which the former commenced such officiation 

in the recipient cadre. There is no provision in the rules 

or executive instructions as to how the Seniority of sth 

an interCollectorate tranafshas to befixed. Some 
in the interest of justice 

provision will have to be made in this behaltby the issue 

of instructions supplementad to the instructions contained 

in the three lettea referred toabove protecting the interest 

of the promote tiOC in the recipient cadre. 

	

4.5 	In accordance with these decisions, we dispose of 
the three cases with the following orders/ directions:.- 
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(I) OA 765/89: The application is dismissed. 

Annexure-I seniority, list as on 1.1.89 

is upheld. 

• 	. 	.\ 	. . 	
(ii) OA 735/89: The application is dismissed. 

• 	 . 	. 	. . 	. The case for, the further promotion or the 

applicants from the grade of UDCs may be 

considered only on the basis Of the seniority 

list as on 1.1.89 (ie, •Annexure-III) and not 

on the basis o?the earlier seniority lists 

as on 1.1.85 and 1.1.86 (ie, Annexure-I & II). 

(iii) OA 213/90: As the respondents 6 & 7 had 

• started officiati'9 regularly as UDC in 

I 	 their rent: cadre from dates later than the 

	

• . 	date with eff'ect from which the applicant 

started officiating regularly as a UDC in 
• 	 . 	 . 

L klecIpient radre 
I 

Ja the 	theLcochjn Collectorate, the inter se senio- 

as on 1.1.89 
• 	. 	. 	 rity as between themLhas  to be ref'ixed in 

the light of such supplemental instructions 

-. 	. 	 as may be issued by respondents 1 & 4, 

• 	. 	. 	.• . 	 keeping in view the observations we have 

• 	. 	, 	. 	 made. Respondents 1 & 4 in this applictbn 

are further di'rected to issue such supple-. 

mantal instructions and prepare a fresh 
as on 1.1.1989 

seniority list/based on those instructions, 

• 	• 	 within three months from. the date of receipt.. 

*36 

4 	 . 	 • 	 j 	• 	 . 	, 	. 	 . 
• 	 • 	 • , 	 . 	 • 	 •. 	 . 	 • 	 . 	 • 	 .• 	 . 	 • 	 S 	 ' 

1 	 -..----- - 	 - 



of this order. Pending such action, any 

• 	 decision that may be taken regarding the 

promotion of respondents 6 & 7 based on the 

impugned seniority list Annexure-I, shall 

• 

	

	 be ket in abeyance. This application is,. 

therefore, partly allowed with these dirëctiàris. 

In the circumstances, the parties in all 

the cases will bear their own costs. 

O .  
(N Dharmadan) 	 (NV Krishnan) 

Judicial Pemier 	Administrative flember 



IN THE CENTRAL' DMINlSTRATIVETRIBUNAL 
ERNAKULAM BENCH sf - 	 R.A. 106/90 

OA 213/90 
DATE OF DECISION_29-4.91 

K. Krishna M3orthy 	_Applicant 

Mr Rajasekharan Pillai 	Advocate for the Applicant (s) 

Versus 

K;. C. Sjvaraman and 8 otherespofldefl t (s) 

Mr. M.R. Rajendran Nair for 	
_fot 0Rpondent (s) R.1 and Mr. C. Kochnni Nair 

CORAM: 

The Hon'ble Mr. N.V. Krishnan, ?mber(Aninistratjve) 

The Honbje Mr. N. Dharrnadan, Member(Judicia].) 
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11 
JUDGEMENT 

N.V. Krishnan, M(A) 

This R.A. has been filed by the seventh 

respondent in OA 213/90. That OA along with OA 765/89 

and 735/89 were disposed of by a cctnpósite judgment 

dated 6-7-90. 

2. 	 The review applicant submits that a 

mistake has crept in para 37 of the judgment wherein 

he is considered as a pixxuotee in the parent cadre. 

On this basis aJeve, it was fOund that there was a 

need to determine the inter Be seniority of the 

- 

- 	
-- 
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applicant in that Ok viz-, the 7th respondent in the 

light of the supplementary instructions that might 

be is sued by Govt.. It is submitted that the review 

applicant was directly recruited as' UDC to the Madurai 

CollectOratë on .4-11-81 and hence the direction in the 

judgment in the Ok for fresh determination of the 

seniority of the o gina1'ápIic&t in=ease=the 

original applicant needs, modification. 

3. 	However, the learned counsel for the Original 

Tàpr)licant submits.1  if the mistake which crept is rejuired 

to be corrected the judgment in so far as it concerns 

OA 213/90may be reopened in the interest of justice. 

He contended that the review applicant, even according to 

his own statement, 1  directly recruited only on 4-11-81, 'e-

after the" original applicant's promotion. Hence, the 

original applicant still has a grievance against the 

seniority assigned to the review applicant. Therefore, 

the case may be heard again. 

4, 	The other parties did not have any submissions 

to make. 

.. .., .1 



S 32 

Hiving heard the counsel, we are of the view 

that a mere correction of the original judgment in 

OA 213/90 will not be Sufficient. The Original Applicant 

has to be given an opportunity to present his arguments in 

the light of(new fact brought to our notice now. Hence, 

on the facts and in the circumstances of this case, 

OA 213/90 should be reopened. 

Accordingly, in exercise of/powers of review, we 

direct that the following amendments be carried out in the 

- 

compôstte judgment dated 57...90 disposing of OA 765/89, 

735/89 and 213/90 and re call our judgment in So faras it 

concerns OA 213/90. 

 In the cause title all references to OA 213/90 
shall be deleted. 

 Paragraphs 28 to 40 of the 	judgment shall be 
deleted. 

 In paragraph 44, in the 	first sentence ) the word 
'three' shall be substituted as 	'two' and in the 
Second Sentence the words 'except in one circumstances 

/9Q44, 
stated below' as well as all portioriafter the 
second sentence shall be deleted 	andjwiii read as 
foil yqs 

44• 	Having considered the two 	cases in detail, we come to the 	conclusion that as 	far as 	persons 
from the surplus cl are concerned they are appointed 
in lieu of 	direct recruitnt 	and have 	the 	previ l gas of 	direct recruits. 	We also hold that the 
instructions contained in the 	letters dated 20.580 
and 2311.81 of the Mntramd Board of Excise and 
Customs,,and the letter dated 337 of the 
inistry of 	Firiance(i.e 	Annexure V, VI & VII 

in OA 765/9 have validly been issued and 



and the aeniórity of G,rp-C officials 
transferred f ram one collectorate to another 
on compassionate grouñd3, should be fixed. 
on the basis of the principles laid down 
in these three letters • 

(d) In para45,in the first sentence for the 
word 'three' the word 'two' shall be 
subStituted andsub para (3) thereof dealing 
with OA 213/90 ahall.be deleted. In its 
amended form para 45 shal1reada5fOl1O* 

45. In accordance with these decisionS, we 
dis pcs é of the twO cases with the following 
orders/directions s- 	' 

') OA 765/89s The application is dismissed. 
Annexure-I seniority list as on 14-89 is 
upheld. 

21OA 735189 $ The aplicatiqn is dismissed. 
The case for - the further promotion of the 
applicants . from the grade of UDes may be 
considered only on the 'basis of the seniority 
list as on 1-1-89 (i.e. Annexure-III) and 
not on the baSis of the earlier seniority 
lists as on 1-1-85 and 1-1-86 (i.e. 
Annexure I and II).' 

The Review Application is disposed of as 

indicated above and OA 213/90 alone is reopened. 

) f 
(N. 	armadan) 	(N.y. Krishnan) 

JM 	 t 	 ' 	 AN 

29-4-91 

ganga 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

ERNAKULAM BENCH 

R.A. 106/90 
in xtho&• 

OA 213/90 
DATE OF DECISION 29-4-91 

K.Krishnaborth
yAppIicant 

Mr Raiasekharan Pillai 	Advocate for the Applicant (s) 

Versus 

M .C. Sjvararnari and8other espofldefl t (s) 

Mr.M.R.RajendranNairfor
P  R—1_ nd_Mr._C._K 	 _fot 0Rpondent (s) ochurinj_Nair 

CORAM: 

The Hon'ble Mr. N.V. Krishnan, Member (Administrative) 

The Honble Mr. N. Dharrnadan, Member (Judicial) 

Whether Reporters of local papers may be allowed to see the Judgement? 
To be referred to the Reporter or not? )' 

Whether -their Lordships wish to see the fair copy of the Judgement?> 
To be circulated to all Benches of the Tribunal?>- 

JUDGEMENT 

N.y.Krishnan,M(A) 

This R.A. has been filed by the Seventh 

respondent in OA 213/90. That OA along with OA 765/89 

and 735/89 were disposed of by a canpos ite judgment 

dated 5-7-90. 

2. 	The review applicant submits that a 

mistake has crept in para 37 of the judgment wherein 

he is considered ai a promotee in the parent cadre. 

On this basis abaw,. it was found that there was a 

need to determine the inter se seniority Of the 

0 ... 0 ./ 

V. 



• 
Q 1,o-au 

applicant in that OA v±. the 7th respondent in the 
/ 	 I 

light of the supplementary instructions that might 

be issued by Govt.. It is submitted that the review 

applicant was directly recruited as TJDC to the Madurai 

collectorate on 4-11..81 and hence the direction in the 

judgment in the OA6 for fresh determination of the 
& 

seniority of the originalãplic&nt iease the 

oriinal applicant needs modification. 

However, the learned counsel for the Original 

applicant submits if the mistake which crept is required 

to be corrected 	judgment in so far as it concerns 

OA 213/90 ) maY be reopened in the interest of justice. 

He contended that the review applicant,even according to 

his own statement, 1  directly recruited only on 4-.11-81, Le. 

after the original applicant's promotion. Hence, the 

original spplicant still has a grievance against the 

seniority assigned to the review applicant. Therefore, 

the case may be heard again. 

The other parties did not have any submissions 

to make. 

.. ... .1 



1 	 :3: 

Hving heard the counsel, we are of the view 

that a mere correction of the original judgment in 

OA 213/90 will not be sufficient. The Original Applicant 

has to: be given an opportunity to present his arguments in 

Uk the light of(new fact brought to our notice now. Hence, 

on the facts and in the circumstances of this case, 

OA 213/90 should be reopened. 

Accordingly, in exercise of/powers of review, we 

direct that the following amendments be carried out in the 

cornpóstte judgrnent dated 5-7-90 disposing of OA 765/89, 

735/89 and 213/90 and re call our judgment in so faras it 

concerns OA 213/90. 

In the cause title all referencS to OA 213/90 

shall be deleted. 

Paragraphs 28 to 40 of the judgment shall be 

deleted. 

In paragraph 44, in the first sentence ) the word 

'three' shall be substituted as 'two' and in the 

- second sentence the words 'except in one circumstances 

stated below' as well as all portionafter the 
f'br44-, 'd' 	 second sentence shall be deleted andjwill read as 

follows: 	. . 

444. 	Having considered the two cases in detail, 
we come to the conclusion that as far as persons 
from the surplus cdli are concerned they are appointed 
in lieu of direct recruitment and have the previl 
ges of direct recruits. We also hold that the 
instructiOns contained in the letters dated 205.80 
and 23-11-81 of the Central Board of Excise and 
Customs, and the letter dated 3-3-87 of the 
Ministry Of Finance (i.e. Annexure V, VI & VII 
in OA 765/89 have validly been issued and 

...../ 



:4: 

and the seniority of Grp-C officials 
transferred f rom one Cal lectorate to another 
on compassionate grouñd2, should be fixed 
on the 15asis of the principles laid down 
in these three letters. it 

(d) In para 45, in the first sentence for the 
Word 'three' the word 'two' Shall be 
substituted and sub para (3) thereof dealing 
with OA 213/90 shall be deleted. In its 
amended form para 45 shall read as follows: 

45. In accordance with these decisions, we 
dispé of the twa cases with the following 
orders/directions : - 

(1) OA 7654891 The application is dismissed. 
• Annexure-.I Seniority list as on 1-1-89 is 

upheld. 

OA.735489 $ The application is dismissed. 
The case for - the further promotion of the 
applicants from the grade of UDCs may be 
considered only on the basis of the seniority 
list as on 1-1-89 (i.e. Annexure-IXI). and 
not on the basiS of the earlier seniority 
lists as on 1-1-85and 1-1-86 (i.e. 

• Annexure I and II).' 

170 
	 The Review Application is disposed of as 

indicated above and OA 213/90 alone is reopened. 

(N. Dhartnadan) o1•_yp 
	

(N.y. Krjshnan) 
im 
	

AM 

29-4-91 

ganga 


