CENTRAL ADNINISTRATIUE TRIBUNAL
ERNAKULAN BENCH

§5=7=-1990

. DATE OF DECISION = = e.eesers

PRESENT -

Hon'ble Shri N.V.Krishhan, Administrative Member
‘ And

‘Hon'ble Shri N.Dharmadan, judicial Member

ORIGINAL APPLICATIONS 765/89, 735/89 |
AND 213/90 |

1. 0.A.765/89

1. Sunny Kuriakaose
2. K.N. Gopalakrlshnakurup

3. C.K.Dinskaran eees Applicants

Versus -

1. Union of Indla represented
by Secrstary, Ministry of anance,
New Delhx.

2. The Collector of Central Excise,

Central Revenue Bu1ld1ngs,
Cochin.

3. The Deputy Collectar (P&E),
0/c the Collector of Cen. Excise,
Cochin.

4. Ths Cha1rman, Central Board of
Excise & Customu,
New Uelhz.

5. Gopinathan Nair (K.G.Nair)
D.0.5. Audit Section,
Cen. Excise Haad Quarters,
Cochin. .

6. M.A.S.Nair,
Central Excise Division,’
Ernakulam, : _

7. G.V.Nair,
Tax Assistant, )
Centrel Excise Headquarters,

Cochzn.

N ~ T
=



é,.

o - - 'A' M ..
c onfee

8. K.N.R.Nair,"
Tax Assistant,

0/0 the_Asaistan£"C011%ctorﬁf~wr:~'

of Cen. Excise, _
‘ Trlvandrum Bivision.,‘g.« .

9. P. Haridasan, '
" Inspector, Cantral Excise,
‘ Kozhikode D1vxszon.*
10. G.G.K. Pillai,
Tax Assxstant, RPN
g/o the Assistant Collector
o of Cen. Excise,
Kottayam D1uision.

11. E.J. Thomas,
Tex Asgsistant,
Cen, Excise Headquarters,'
Cochin. ,

12. Smt. Radha R.Naxr,'
Tax Assistant, :
Cen. Excise Headquarters,
Cochin. .

13. V.Samuel,
u.0.Cey
0/o the Asaistant Collector
- of Cen. g£xcise,
Kottayam. D;vls;on, :

'14. 3Jaysrsjan ff’
Tax Assxstant .
Ernakulam I Dlvxszon. 

15. Smt K. T K. Santha,
Tax ARssistant, . S
0/o Asszeuant Collector-o?
-Cen. Exc;se,'
Kozhxkode DlVlSlon.

16. Smt P.,.SUJatha,
Tax Assistant, =
0/0 the Assistant Collector of
- .+ Cen, Excxse,
Trichur. Dzulslon." ‘

17. C. s. Nenon,
Tax Assistant,
Cen. Excise Headquarters,
Cochin. o

18. Smt. Asha tha V. S1mcock,
Tax A331stant, G
G/o Asszstant Colhactor of
- Cen. Exc1se,“
Kozhxkode vazszon. '

19. K.P. 3039,# -

Tax Assistant,

.g/o. Assistant Cclxector af
-Can. Excise, L

Ernakula’livxsion..=- L
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20.

21.
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M.Unnikrishnan,

Tax Assistant,

08/o Assistant Collector of
Cen. Excise,

Kozhikode Division,

Krishna Murthy,

Tax. Assistant,

0/o Assistant Collector of
Cen. Excise,

- Trivandrum Division,

22,

23.

24.

25.

26.

27.

. 28.

29.

'30’.

N.Harikumar,

Tax Assistant,

Cen. Excise, Headguarters,
Cochin.

Smt. Radhameney S.Menan,
Tax Assistant,

Cen. Excxse Headquarters,
Cochln.

K.T.Mmathai,

vu.0.C.,

Central Excise Headquarters,
Cochin, :

Smt. Chinnamma Mathew,
Tax Assistant,

Cen. Excise Headquarters,
Cochin.

Smt. V.K.Pushpavally,

Tax Assistant,

0/o Assistant Collsctor of
Cen. Excise,

Ernakulam Division,

P.R.Raveendran,

Tax Assistad,

0/o Assistant Collector of
Cen. Excise,

Kozhikode Division,

m.C.Sivaraman,
Tax Assistant,

0/o the Assistant Collector of

Cen. Excise,
Trichur Division,

Smt. P.Mallika,

Tax Assistant,

Cen. Excise Headguarters,
Cochin.

Smt T.A.Tharamoni Devi,
Tax Assistant,

Cen. Excise, Ernakulam 11
Division.



.31, ',K G- Josaph T
. Tex Assistant, :
seasebon, £xcise Headquanxara,
hCochin.

e N

.“fazgam G Sasidharan, 1?
.- Tax Assistant, '
S o 0/0 the Assistant Collector
O o - of Cen. Excise, _ _
\ - 'T“,Kottayam Division., - «eo Respondents. .

\

L S |

\ - r m/s_m.R.Rajendran Nair

| S AR | | - |

| SR . P.V.Asha J "+o Counsel for the
P s ' Applicants |

/standing Mr. Kochunni Nair, Addifionakj Counsel for R1-4
Counsel = mr, ﬁQRajasekharan rillai .. Counsel for R11 & 21)
" Nrs. Usha ' '{f .. Counsel for R5,23 &25.
m:. 0 v. Radhakrishnan ' f; .. Counsel for R=16.

2. n.A..735/§9

‘1.'K.N.Gopalakrishna Kuf&p
§2;{T@C.Rajakumaran ?; .es Applicants
s,
'»j1.fun1on of India rep. b}

: T - ;»;'Sacretary, Min. of F;nance,
ST jNeu Delhi.

NgZ;ACallector of Cen. Exczsa,
j,;.Cochln.

> . 3.°E.3.Thomas,
- ' -+ Tax Assistant, »
. . .Cen, Excise Collectorate,
;A‘COChlﬂ.

-4, K.Krishnamoorthy,
~ ‘Tax Assistant, '
;0/0 Assistant Collector of
N " Cen., Excise,’
'Tr1vandrum Division. - ..o Respondants

'-3.jﬁr.,n,R.Rajandran Nair = +« Counsel for-t%e

| IR o o Applicants. |
LStanding»“‘ ‘ ' ?3?3:¢4K°?hU”"i NaitgﬂdﬁigionalL s Counsel for é1&2
C°””??1 e _'“Ebﬂ:;‘R;Rajasakharan.Pillai .. Counssl for.R3&4
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Standing Counsel
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3. 0.A, 213/90

M.C.Sivaraman ses Applicant

Vs.

Union of India rep. by ,
Secretary, Min. of Finance.

The Collector of Cen. Excisé,

Cochin.

Deputy Collsctor (P&E)
Central Excise Collectorate,
Cochin.

The Chairman, '
Central Board of Excise & Customs,
New Delhi.

C;S.Menon,'
Tax Assistant,

Cen. Excise, Ernakulam Division,

Cochin.

K.P.Joss,

Tax Assistant,

Cen. Excise Hegadquarters,
Cochin,

K.Krishnamoorthy,
Tax Assistant,
Central Excise,
Trivandrum Division.

Radhamani S.Menon,
Tax Assistant,

Cen., Excise Hgrs., .
Cochin.

- Chinnamma Mathew,

Tax Assistant, o _
Central E£xcise Haqgrs. cee’ Respondents
Cochin. : '

mfs. M.R.Rajendran Nair &

P.V.Asha +o Counsel for the
' Applicant
Mr. C.Kochunni HNair, i .. Counsel for R1-4
Mm/s Sukumar & Usha : .. Counsel for R8=9
Mr. R.Rajesekharan Pillai «o Counsel for R=7.
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OCRDER
(shri N.V. Krishnan . “Administrativé member)
The question that falls Por. consideration in these
cases is hpw shouldhfhe_seniOrity of'Upper Division Clerks
‘ Vo ﬁ
nsferred from other Collectorates,on

a

(udCs,for short) tra
compassionate‘groundshto the Collectorate of Central

i v -
Excise, Cochin be fimed amoyng the UDCs of that Collec-
torate in the light of the instructions issued by the
Central Board of Excise & Customs on this subject, in

exsrcise of the pouwers conferred on it in this behalf by

\

the Recruitment Rules. The applicants contend that they

should be assigned a place below all the UDCs - dirsct
' and. ‘ |

recruits er promotees - working at the time of their

i
L

induction. The Union of: India aﬁd the transferees conténd

that they should be placed below only the last direct

recruit,uho had taken aver charge'beforé they joined in

B

Cochin, in the posts kept vacant fo:-direct recruits and:
above all the promotses who are shown below such last
direct recruit.

2, This issue is rajised in all the cases listed above,

wherein the validity of the seniority list of UDCs of the

Collectorate of Central Excise, Cochin, as on 1st January,

1989 (Annexure I in BA 765/89) is qussticned. Hence,
- S o

these cases were heard‘tegether."




3.1 The facts in the Pirst case (0.A.765/89)

uhicﬁ was argued in detail may'béifirst noticed. The
th;ea aéplicants are di?actly recruited UDCs of.thg
year {984. A-séniority list of the QDCS in ths

Cochin Collaﬁtorate (i.e. the fPirst fespondent's office)
as on 1.1.85 was publishéd on 9.8.85 (Annexure-III).
The three applicants were assigned therein places

at S1. Nos. 129, 127 and 137 respectively. The inter-

Collectorate transferees (ICT, fgr short) impleaded -

in tﬁis application, ';Iinciuging:"both surplus staff
transferees and compaséiﬁnate ground transferses
(SST/UDCs and CGT/UDCs, for short,respactiuely)

(i.e. Respbndents 5, 6, 7, 8, 10, 12,‘15, 17, 19, 21, 23
& 25) have all been assigned places at Sl. No.15%1 and

thereafter, i.e. junior to the applicants.,

3.2 The relative intar se ssniority pasition
continued to be the same in the Annexure-IV seniority

list showing the position as on . 1.1.86.

3.3. However, in the seniority list as on 1.1.89
(published vide the impugned memorandum dated 8.3.89
at;Annaxure~I)l this positicon has been reversed
allegedly)uithOUt any valid reasons. In this impugned
seniority list, while thevappliqants have besn assigned

places at S1. No;s 102, 100 and 110 respectively, the

..8



-tha ICT-UDCs uho have been implaaded are all shoun as

‘>:;their saniors, their places being between S1,No.66

 ;and 51 No.94.

“3@4  ‘As the revised impugned saniarity as on

'f;1;89-(Ahneera-I) is claimed to be basgd on the

letter/OMm dated 20.5.80 (Annexure-V), 23,11.81 (Ann.vI)

‘and 3rd Mmarch, 1989 (Ann. VII), the applxcants uant

the
Ann.I, V, VI & VII to be quashed and bs- glvenlsenlorlty

---shouwn
asé}n Ann,III and 1V.

4, Respondents 1 to 4 are the gdvarnment.resppﬂf

dents. They have filed a reply. Respondent 5, a-

- SST-UDC end Respondent 23 and 25, two CGT-UDCs,
"Th;vé Piied a>*§oinf" reply. véimilérly, Raspondaﬁ§.11,
'; §rpmdté§Aand‘Respondent 21, a SST-UDC have also
fiied éJr§p1y.A All”thase rSSpondents contend that

‘the places'assigned to the ICT-UOCs in the seniority

lzst as on 1 1 .89 (i.e. an I)arte absolutely correct
. Collectorate

| -and arg baseﬂ on the prmcmla thst iinter [_transferees

,ghculd_baLaSSigned the slots reserved for direct

recruits which are vacant and thay should be placéd

belou'the last direct recruit.
{5; - aE&Spondants 16 & 28, both promotaes, have also
:;-filedv;éblieé;'-They andorse the stand taken by t%e'

| épﬁlicaﬂts, as they too have similar grievancas against
ST : _ !

£
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the ICT-UDCs and,they also seek relief in fha
process by demanding places above some of the

ICT-UDCs.

6. . It is admitted that the appointment of

}UDCs 151governed by the Central Excise and iland

1

Customs bepa:tmentvcrade 'C*' Posts Recruitment

Rules, 1979--Rules, for short,-- which havs been’

exhibited by the Sthlrespondent as Exbt. R=5(c).

The normal method of recruitment is S0% by direct

recruitment and 50% by promotion, failing which

by dirsct recruitment. This establishes the |
principle

quota/rotazpf promotion and seniority in this case.

Rule 5‘con§ains cértain special provisians. In

view of its importance, this rule to the extent

it is relevant, is reproduced below.

#5(1). Special provisions regarding
collectorates-

Each Collectorate éhall have its
own separacte cadra,unless etherwiss
;érescribed by the Central Board of Excise

and Customs.

(2) Notwithstanding anything contained in
sub rule (1) the Central Board of Excise
and Customs maye= ’ '

(a) x x x XXXX XRXXXX

(b) if it coneiders to be necessary
- or gxpedient on compassionate
- grounds, order that a post in a

Collectorate of Central Excise and
Land Customs which is to be filled

!
1
3

=



as conditions
for such transfer

e .

by direct recruitment under these
rules, should’ B8 P{1%d by transfer.

or deputation,of 8 person holding the
same or comparable of higher post from.
any other Collctorate of Centfal Excise
or any Depértment‘or'office under the’
Cehﬁrél Board of Excise and Customs,
subject to such conditions as it may

suac1?y having regard to the circum-
‘stances of the case.” (emphasis ours)

7. It is agreed that it is in pdrSUance of the
special powers given in rule 5(2)(b) that inter-

cqllectorate transfers of UDCs are made and the impugned

circulars,Annexures V, VIland'Vli spelling out the

principles for determining the seniority/are issued.
B - a

As the issues arising in thds case raquirezgetailed

consideration of these circulars, we proceed to examine

them.

8. Annexure-V dated 20th May, 1980 is from the
Central Board of Excise & Customs to all Collectorates.

It is stated therein that tha Group 'C' officers
and posted
transferred from one Collectorata[ﬁo another on

compassienata grounds will be as bject to the conditions
mentioned therein. The conditionfstipulated in

para 2(ii) and 2(vi) being impﬁrtént aré reproduced
below,

»2(ii). the transferee will not be entitled to

count the se:uicé rendered by him in the former




L

Collectorate Por the purpose of sanzorigy: :

in the new charge. In other words, he u;ll _
be treated as a new entrant in the Colh;wiorate
to which he is transferred and will be placed
at the bottom of the list of the tempurary

employees of the concerned cadre in the

new charge;

XX XX XXXX ' - XXX o .

(vi) such transfers can’be ePfected only in
the post filled by direct recruitments.”
(emphasis ours)

9, A clarification (Annexure-u;)uaa 1ssusd-on

23.11.81. After stating that the seniority of ICT

is to be fixed on the basis of the Annexure—vzcipéular,
oo o ‘ ’
it s clarified as follows:

, (sic-be?) -
"In other words, his sesnio: 1ty is to[*aken

into account from the date he joins the -

| Z_and ‘recipient Department L not from the date

of issue of transfer order. The persons. whosge
nemes figure in the recruitment panel whmch

is in operation at the material tima,but.pho
ere not in position when an officer joins

on inter-collectorate/imrier-departmental
transfer, will be placed below the transferred

officer in the seniority list.® (gpphasis ours)

i0. Lastly, there is the Annexure-VII clari-

~f’ication dated 3rd March, 1987. After referring~to'

the two earlier letters (i.e. Ann. V and Ann.UI)'
the Pollowing clarification was issued:

"It is hereby clarified that the tr‘ans?arf’fsd

official would be assigned seniority in-

the recipient Collectorate as the @unlor muat

direct recruit. However, if a panel for

dirsct recruztment is in operatlon =34 the time
"of transfer, and if some’ persons from tha_
panel hzve 81I8ady been appmznted the
transferred offlczal will be gluan senzer‘ty

T LI LT N S .
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, W_uith effect from the date of his appo;ntment -
 in that Collectorate, subject to the canditxon
that iP some persons senior in the select panel
happen to jbin subsequently, they will be
entitled to seniority above the transferred
. %officer, having regard to their position
in the Select panel vis a vis their juniors
uho had joined ear11er." (emphasis ours)

11; hhe applicants have challenged the kxpugred -
Ann, V,;VI and VII ihstructions and the Ann.lI seniority

1ist based therson on the following important grounds.

.(i) The iﬁpugned,instructiuns are violative
of the rechifment-rules'prescribing avquota of 1:1
between dirsct recruits énd promotess,

(ii) Annsxurse III'memorandwm relating t?,

the saniori%y list as on 1.1,85, clearly stated that

the seniority of ihtef—collectorate transferees had

a lready bpen decided on the basis of instructions

contained in the Board's letter dated 20.5.80 (Ann.V).
Thereforse, there was no occasion to reapen the matter
and revise’the saniofity list as in Annexure-1I.

(iii) In reply to a representation_ the

‘Department had taken the stand on 23.3.88 (Annexure-yIfI)

that the impugned letter dated 12.3.87 (Ann.VII) will
havs only prospective effect and "hence seniority
already decided prior to the date of the issue jo?

the "said order cannot.he'reuised in the existing



13-
CircumSténgés.".iihergfore_the'Ann.iII_anﬁ Ann, IV
seniority iists'shﬁuing‘thé'position as oﬁv1.1.85
and 1;1.$B‘§éﬁnot be revised to the detriment‘of the
applibants.

12. The mcsfgcomprshensiVe reply haébeen’filed'
by the respondénts S 23,=and zs,ﬁho are either
SST-UDC or cc'r-imt. The allegationsmade in £he
application‘afa denied by making the follouing
Mimportant submissions.A |
(i) Ann. V and Ann. VI have to be read

together to understand the conditions regulating

inter-collectorate transfers. They clarify that

such transferees should‘be treaféd as dirsct recruits j
and posted to vadéncies reserved for them; they B
should be given the slots reserved for direct recruits .

[’ze, as the juniore immediatsly below the direct recruit iast appointsd;L
most direct recruit) '

their seniority will be counted from the day thay

- lastly, '
take over andéany direct recruit who may ba appointsd

from ths panel under operation, but who joins later,

will be placed-bélou them. v j

orovisional |
(ii) It is on this bssis that the/ssniority

list as on 1.1, 84 was draun up (Exbt Rs(g)) Thess
three - Cochin as UDCs
L;aspondants had Jelnedé;cng before the applicents

Were appointed In other udrds,'effect had alréady
bean gzvan to the Ann.VI circular in preparxn%’tha

senlorxty list as on 1.1.84 and’ evan earllarigiﬂsss
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(111)+Tha"ashiar1ty lists as on 1.1.85 and

1 1.86 had bean prapared (Ex. A.III and A.IV) without

.assignzng any‘reason, as to why the principles

‘\ provisional

L adoptad in. prepar;ng the[genlorlty list on 1.1.84

| - lists
vere g1van up. ThasaLuere challenged and an under-

by the Respondents ' to 4
tak1ng was givenLthat a revised senxorzty l1stuou1d
be prapared fhe resultant list jg. Ann.I.

(iv) The directions in Ann. V, VI and VII are
not inconsisﬁaﬁt'uith the Recruitment Rules and they
govern the séaiérity of the ICT-UDCs from the dates
they have joined at Cochin.

13. vff Tha reply filed by the gouerment raspondents

. provisional
(R-1 to R-4) does not at al; ‘refer to the[§en10r1ty

list as on 1 1 84 and the pr1nc1ple:folloued in

- 'uhxch is surprxs;ng. ’ ‘
preparing that l1s§j 1t does not, therefore, clarify

uhy . those principles were given up in preparing

the seniority list as on 1.1.85 and 1.1.86. What is

»more, ahrx C Kochunn1 &axr, the Addltional Standing

for

Counsel appearinQ,L the govt. respondents 1 to 4,

took the stgﬂd in the course of arguments,that
An.'UI and‘VII have no‘releuance at all and have .not
baan given e?fect to and that the Ann.I senxorlty

list can‘be,iustifxad in terms of Ann V letter alone.
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We will maké;oqr.Observatibns on thi§ submission
later on. | |
14. It is in these circumstances that uve £ind
that Ann.V, Vlfand.VII héqe'to be consffued in the
light of Rblsis of ﬁhe Rec:uitmentvRules(extractéd
in para 6)for, that uillhalp\iblﬁha disp§sa1 of

these applications.

15, The learnsd counsel for the applicantjcontended

that on ths face of it, para 2(if)of Ann.V(extracted

.in para 8 supra) @ééns that.the ICT-UDCs received

in the Eentrai E;cise Collectorate,‘Cocﬁin frum'outside,-

" should be placed at the bottom of the list of all the

temborafy'employgas of thaf cadta. ‘in other.word?,

they should reéliy be‘at the bottom of the seﬁiority
L ‘ | all _

list shouwing the names o?éphe persons wquing as

UDCs for the time being, both Diréct Recruits i promotees

1s6. Evidently, para‘z(fiij of the letter dated
20.5.80 (Annexure-V) is not happily vorded. The
learned counsel for the applicants is on strong grounds
in contending és ébove. To fathom the meaning of

para 2(ii)bf,xﬁis circular,qné has fo“assume that

a seﬁiority list .is divided into two paits, viz.
seniority list of cenfirmed employées and éenioritj‘
list of tempo:gr*vempicyees. .Thérs?ofa, ét-any point
of time, the qcnfirmed_employées,will all be treated

~ as senior to témpora;y employeés.*fi;}_thefe?org,,ﬁf
fihe inter-coiléc#ofata transferess are to be pié;eéi
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clear that the ICT-UDCs should be placed below‘the

‘Annexure-V circular by itself makes it unambigubusly>

' last direct recruit. We are unable to agree with

-1s-i " : ;
at the bottom of the list of the tampﬁrary empléyees
(as d1recbaﬂ by Ann V), in arract they vill be the
junior-most amongst ali persons in the Cadre uo%king
in that Collectorate, for the timé being. ?

17; - We uouldvhavé agreed with this prop051t;on jﬁ
had this circular stood by itself. That, unfortunate&y,
.is not the case; for, we haye to reckon with the i
éubséquent circulars dated 23.11.81 (Ann.VI) an&A

3rd March, 1987‘(Ann. VII).

18.- ‘VIt is a difPerent métter that fhe learned

counsel for the respondents 1 to 4 practically

disouned these two circulars and contended that

|
this proposition. If this wes so, the seniority lists

as on 1.1.85 and 1.1.86 (Ann. III & IV) would not have:

" been prepared at all assigning the ICT-UDCs places

[ instead of assigning
them places below the
last direct recruite

below the last UDC (invariably a promotee) uho‘uas_;

in position before they joined/ Secondly, the
| v

language used in the Annexure-H circular cannot,

however much it may be stretched, be interpretéd‘to
o~ ‘

‘difect that the‘inter,collectoréte traﬁsfereeséshould_'

be placed in the recipiemt Collectorate in the slots




-17-.
reserved for direct fecruits, immediatély below
éhe last direét recruit who hasvbaen assigned such a
slot. -

19, That does not mean that the Annexurs-I senio-.

.rity list can be set aside. for, notwithstanding the

7 submissions made by the learned counsel for the

respondents 1 t0’4,fhe are of the viey that it.is:
really Annsxure-VI primarily and Annsxure-VII
sacondarily}that give proper méahing to Ann.,V. for
a brpper undErstahdiﬁg of the matter it has to be
looked at as a whole and if that be done, the
follouing conc;usions follow:

(i) 1f the interpretation of Ann.V given
by the learned counsel for the apﬁiicants is correct,
full, complste and unambiguous dire;tiohs'shOUld be
deemed to have been given in Ann. Q circular about

the assignment of seniority. There was then no need

to issuse sny further clarificatibn. The very fact

 that Ann.VI clarification had to be issued will show

. doss not mean what it
that Ann. V reallyéstates and perhaps}does not state

" | P
what was peshess intended.

(ii) frnexure-VI circular was issued

on 23.11.81, that is, not too lats after Ann.V circu-

- lar was issued, After specifically refsrring to the

(5

fpnexurs~Y _
earlier circular/and stating thet the place to bs
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H"»iasaignad in the seniority list to'inter-collectbraté

“f'*transfereas has been explained therein, Ann.VI cxrcular

‘ needed to make direct recru1tment. The slots are

(vide para 9 supra)

3_begins the clarification with In other uordsz_ ThlS

Ann.\V '

' rea1ly means that the sarlier. ciculag[has and aluays

| had ths meaning now given to it in the Ann.VI c&rcular.

(iii) Therefore, the intar-collactorata

transferee is not just to be placed at the bottom of the .
for him a

seniority list, Annexure VIestablxshes L relatlonshlp

' v'u1th the direct recruxts included in the panel!under

l

operation,but who have not yet joined. It is uell

" known that in respact of direct racruits,slots‘are

'kept vacant for 3 or 4 years,uwhich is ths 1eadIt1me

} s

filled up when such recruitment is made. Sucﬁ vacant
, , i

1
|

' slots are available as can be seen from the séniority

- /reserved for

list as on 1.1.85 produced by the applicant as

’”AnnekUre II1I or Prom the seniority list as onf1.1.84

produced by the 5th rQSpondent vide Annexurs-R.5(g).
_in Ann. VI

..In this background, the implicatiors of the direction /

~ are as follous:

-=Inter-collectorate transferses will be .

treated .as DRS'andfaﬁgninted againét acancies—

|

v |
w==Their place in the senxority list Vlll be

Lﬁxrect recru1ts.

in slots left vacant for direct reEruzts,

which are 1mmedlately below the lagt direct

)
I
-
i

i
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UDCs, as contended by the applicant, the direction

i_519-
récruit uhoiﬁag alraédy taken charga,'
.“-—- ‘ Theyfuill:baﬂbiacaé~aBova ali>th039 di:ect
| recruits included in the panel under operaticn,
vho afg yet_to jdih.

(iv) 1f tha ICT-UDCs are to be placed below all

given in Ann.VI that the DRs who are yst to be

appointed from the panel\under operation, will be

is unnecessary and in fact
placed below such ICT-UDCS¢1u1ll amount to penalizing

'~ them. For, in the normal course, those DRs would

have occupied slots kept vacant for them very much

above the last promdtea. Inétaad; they will be nov
placed, according to the Ann.VI instiu;tion, below the
inter—coilecforate trénsfereeé,ugb‘themselvéS)uial
be assigneﬁ the last place in the seniority list
after the last promotee. This makas no senss,
uhafsoever, and will amount to penalizing them, thdugh
GOVErnmentvqculd not have intended to trsat them in
this Qanner. On ths contrary, Ann.VI circular uill

' to state
make sense ifjit-is understocdlthat,;nsteag of'being
the junior-most in the whole seniority list, the

U onty

inter-collectorate transferees will be junior;to the
that

lest direct recruit and/the DRs uho are yet to join)

will be placed below them. For, this is based'on the(k

principle that as betuween equals, date of joining

determines seniority. | o -
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(v) Thdugh the Annexure-VII circular issued

coweiioe in March 87, states for the first time, that the ICTs

uould‘be éséigned seniority " in the recipient
‘Coilectoréte as the‘junior-most direct ;ecrqit“, thig_
ua$ alréadyvimﬁlfcit in the Annexure-VI circular
| itseif, as pﬁinted'out ajova.

20 For the foregoing reasons we are of the vieu

[
o
i

that the instructioﬁs issued on the subject (i.e., |

‘ _ ’

Annexures V,vI and VII) can have only one heanihg i

|

Viz; that the group C officials transferred ffom one E

'Collectorate to another oh compéssionate grounds are E
: tb be treated as DRsland.givén the vacant slots of E

DRs imme diately below the last OR who has taken charge.
. N

21 " This view gains strength from the manner iﬁé

uhich the seniority of a dependeht of a deceased E
government servant, who is appointed.on‘compassionateé
grounds as ‘UDC in the Cochin Collectorate, is detenmiaed.

A perusal of the seniority list as on 1.1.85 (Apnexure II1)
or the impugned seniority list as on 1.1.89(Annexure~I)
shouws that the §ompassionaté appointees ére treated aé

DRs and are given.seniority'immedigtely below the last
direct recruit and very much above the last promotee.

‘This is evident from S1.No.21 and 52 of Annexure-I11

and Sl.Nag 118 and 132‘0F Annexuré—I seniority lists.
If theAinter—se seNiority of a rank outsider like a
compassichaté appginteés is determined in this'manner,
it is not surprising that the inter-se seniority:ofv

.20
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“group C officials transfefred'ffom oné Lolléctorate

to another on cémpassibnats'grounds-after:making gome.
sgcrifice, is aiso directed fo bé deﬁermined in”the

same manner.

22 Thatvleavés for consideration the que§§ion

about’ the seniority to be assigned to-surplus posl
personnel posted to a Collecforate.' Rs can be se;n

from theisehiority list as on 1.1.89 (Annexure-l);
Respondents 5,5,7,8,10, 12 & 13 are surplus staff
transferés The inst:uctiohs;considered'in the preceeding
paragrapﬁs do not apply to them. As’pointedout in the
joint reply affidavit filed by Respondents 5,23 & 25
they afe governed by a différent set'ﬁf instrubtions E

issued by the Government of India for general applic¢ation

VA . . _ .“
to -all Departments/ Ministries. These are contained in

the Ministry of Home Affairs Memo F 3/27/65—66-11 dat ed : K
25.2.1966, (Exhibited as Annéexure R S5(a)) outlining-a
scheme for the diéposal of persoﬁnel rerd ered

surplus for any reason. Such surplus persons are

— e ——

drawn away from their posts and kept in-a pool sepafately

under the Ministry of Home Affzirs. A total bakg was
imposed on direct recruitment unless the concerned
department obtained a certificate from the tentral

. _ V. | |
Uell of the Surplus Pocl for each category of aﬁﬁé&a/ééfét o
that the Cell has no suitable candidate to offer. : E
Thus, suitable candidates were to be absdfbéd against

vacancies, which would other wise have seen filled up

- l

. 022
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the aFOfé3316 r*9 dnﬁénts'héve been inducted in

,the Cochin7Co11é¢£d§ate as direct recruits in. the

slots then remaining vacant for Direct Recruits.
230 . e are;‘%herefore, of the view that

'thé seniority éséigﬁEd to the seven persons
| .

(Réspondents 5,6,7;851D,f2 & 13) in the impugned
Annexure-1 seniority list as on 1.1.89 cannot be
assailad by phe‘aﬁp;icénts.

24 The 1§¢ﬁﬁaqd the 28th respondents, who

are promoted'UDC$,rha§e also filed replied separately.
They appear‘to SUﬁEofﬁ the applicants in their stand
in fegéfd tothéiSédiprity given to the inter-
».COliéétéréteftréﬁéfégees. They allege that some of
these trénsfaréés}arg sromotees and have been
ppoéjted’in their~ha;ént cadré as UDCs much later
thén}them. Yet;“iﬁ éhe Annexure-1 seniority list
such.ICT-promoﬁéeﬁ'héve been inen a place very
much ‘above theip'ﬁémgs. It is for this reason that
they concede tha§ £ﬁé_a§plicant'g claim on merits,
adding ﬁhat éemiléf felief should be given to them

too. The contentions of these two respondents need

not detain us. If they had any grievance against the

.23
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Annexure-1I seniﬁrityvlist, ghey.should have
filéd an applicafiﬁn just as tﬁe'ﬁresent
aPplicanté have done or the.zeth.reSpondent.
has since'ﬁona. They c;nnot b; grantec any
relisf cﬁ the basis of their reﬁly affidavits,
28. We now deal with tuo other. objections
raised by the applicants

i) 1t is'sfated thaet Rule 5(2)(b)
contemplates issuing sepérate ordérs in the

.case of each transfer and therefore the Annexure V,
U lehors |

-

VI & VIIjere not in conformity with the provi-

sions of the Rule. Ue are unable to see any force

in this argument;_.lnstead of,ihpOsing such
conditions in each case; the competent authority

could, very vell,codify the instructions and

- make them applicable to all such cases,

ii) The learned counsel Por the applicants
then contended that by the Annexure-VIII letter

dated 23.3.88, a'clatificaﬁion had been'given that!
the Annexure-VII instructions are only prospsctive
and will not a?féct.tha seniority'prepared-earlier.
This does not mean fhat the,clari?iéation given in
Annexure-VI1I cannot be deemed to be a clarification
_in respect of the'énnexure-v cir@ular. Yhat was
ﬁrobably meant uas7that the Department was not
intending to changs thaxséniority listsprepared

 35 0641.1.85 and_1.1.86'on this basis’but‘that‘they'

"would prepare a revised seniority list based on
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that instruction. That is precisely what has been

done by Respondents 1 to 4 uwhen they published the

Ann, I seniority list;

26. The applicants in the second case (i.s.

0A 735/89) are difect recruits. They are aggrieved

because they gere not beihg considered for promotion -
to the post of Central Excise Inspectors as they are

far junior in the Ann.III seniority list as on 1.1.89

(i.e. same as Annexure-1 in the first case). The grounds

of challenge against this seniority list are similar.

It is only added that the seniority as on 1.1.85 and
1;1.86_have become final and that there was no material
reason for changing it drastically when the list as on
1.1.89 uwas prepafed. A direction is sought to the
respondents to consider them for promotion as Inspectors
of Central Excise without acting upon the impugned Ann.III

seniority:;ist, i.e. the one prepared as on 1.1.89,

27, These issues are already considered in our

discussion of the Pirst case in the preceding paras.

‘Nothing remains to be considered specially in this case.

28, The third application is filed by M.C.S&varaman
who himself is the 28th respondent in the fPirst case. He
has also impugned the Annexure-l seniority list as on
1.1.89, but on somewhat ﬁifferent grounds. This appli-
capb is a promotee UDC, unlike the applicants in the other
two casés, who are direct recruits. His grievance is’

L8 /a_y- :
against only the aaiézte respondents 5 to 9 who, a&s can be

sesn from the first éase, are CGT-UDCs and are

—
respondents 17, 19, 21, 23 & 25 in that case. These

. 25
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party respondents are also promdtee UOCs in the ’
S S . ke s e o
parent Collectorate from whare theyvcane.oh transfer
to'Cochin.~ It is, therefore, contend?d that théy ahquid
be treated as promotees and given sen%oriﬁy in Cochin
Collectorate with effect from the datég on which they
joined as UDCs, i.e., on 21.3.83 and t%ereéfter,‘and
placed 5elou the applicant, beca;se hefuas rpgularised
as UDC on 27.8.81. This contention héﬁ no force
because Rule S}rOQUirea that these transfers be made
againet vacancies to be filled by direct recruits. Theae
UDCes have necessarily to be treated as DRs. Therefore,
thi; contenfion has no force.
29 _Even 8o, the question raised is whethsr, for ,
purposes of seniority they should be ;;aaied as DRs, For,
as alleged by tqe applicant, rsspondenté 6 & 7tagain§t
whom he haéthil grievance vere promotég in Coimbatore
Collectorate and Madurai Collectorate réapectively on
13.2.82 and 4.11.81 only while he was p;omoted earlier
on 13.2.81 as UDC and regularised on 27.8.81, Therefora,
merely by their transfer to Cochin-toliectorate agaiﬁgt
the vacancy of a direct recruit, they qannot get a place

in the seniority list above him as a CR. In other words,

the rule that these transferces be t reated as DRs and

~s

be placed below the last direct recruit cannot be

0e26
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appliad blindly ignoring apacial faaturas as in this

..Zsc., I SRR

caae. On the facts uentionad above the applicant contends

that respondents 6 & 7 cannot be placed above the appllcant

in the’Cochin Collectorata after they vere tranaferred.E
i
30 Before this substantive issue is considered ve
to dispose of
have[p pralimxnary ocbjection raisad by the ssventh

:
|

respondent that this application is not maintainable. I;f

is conten ded that the app;icant'has suppressed the réctf

‘that he had earlier filed an application O0A 70/88,

challenging the validity of the seniority list as on

'1.1.86, which was disposed of against him by this Bench

by its order dated 29.5.89. Therefore, the applicant
may not now be heard to say in this application that

the Annexureulil seniority as on 1.1.86 should prevail!
over the impugned Annexu re~l seniority list showing the
4 . |

position as on 1.1.89.

31 Ue.arﬁ of the visw that the tenability of

this application cannot be questioned on this ground
for at least €w9 reasons., Firstly, the‘apblicant

perhaps, feeis more aggrieﬁed by the seniority‘iist
as on 1.1.89 than by the seniority list as on 1.1.86,
uhich he had impugned earlie:. Hence, he can seek to |
maintain the latter- bad thodgh’it'may be in his vi

in preference to the former. Secondly, the challenge
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here is in a different context viz. the assigning
in Ann,I 6 & 7
or higher seniority/to the resgondents[uho are

-inter-collactorate.transferaes but who were placed

)

below the applicant in the seniurit9 list as on 1.1.86.

1

32, Another obdectiod of respondent-7 is that the
'épplicéﬁion* is barred by estoppel., Thé applicant i
had not challenged the seniority list as on 1.1.83.

or 1.1.84)in which the relative position as bstween

the applicaﬁt and the peiwete respondents wsrz the

same as they are now in the seniority list as on
1.1.89. This argument has no ?orCe; because the

seniority lists as on 1.1.85 and 1.1.86 replaced the

earlier lists, and in these lists the party raspondentsh"

were placed below the applicant. This was revissd
to the applicant's\detriment again in the seniority
' "free to

list as on 1.1.89. Hence ,the applicant is" / ~ agitate

the matter by Piling this application.

33, The most important contention of the 7th

'reapondent is that the applicant cannot claim the

hlS
benefit of 27.8.81 as the date of[yegularisation

as UDC, because his appointment as U2C by promotion
purely

was fadhoc and out of turn. The applicant®s turn

for promotion, in fact,came only some time in 1985

- 88 would be svident from the seniority list as on

,ﬂ/,“
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1.1.89. He has been placed therein at'Sl.NoQ99)
immediately after TC Ra jakumaran, a DR who was

appointed only on 14,3.85. On the basis of the quota

‘rota Pormula, the next vacancy reserved for a promotes

regularly by the applicant
could,therefore be filled/only after 14.3.85. In this

vieu of the matter, the 7th respondent contends that
he is senior to the applicant as he had joined Cochin
Collectorate earlier on 18.4.83,

34, e have considered the arguments on both sides

‘caréfblly. We are unable to agres with the contention

"

of the learned counsel Por the 7th respondent that;the
applicant cannot-gét any benefiﬁ from his regularisation
as UDC_ from 27.8.81. It is s cardinal principle of,
assigning senidrity to persons transferred .from one
unit to ancther that the intsrests of those existing

in thebrecipient seniority unit will be fully protected.
It is for this purpbse that the cirCUiar dated 20;5.80
specifiés in para 2(jj) thereof (Annexure-VIII of this
applicétion) that the transferee will not be en£itled

to | éounf the service réndared by him in the former
Collectorate.for the purpose of seniority in the nsuw
charge and that he will be traated as a nev entrant,

It is by treating them as new entrants and by placing
. ) f
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them belqu the last DR then'in’pasitionkthatfthe’ﬁth

,anQﬁZQhw;eﬁpondents in the,présehpwcasevhave been given

éeniqrity at S1.No.88 and 90 as on 1.1.89, immediately

below the last DR, K Shyamala, at S1.No.84 who was

_appointed from 5.2.82. As against this, the applicant

is}pléced atiSl.No.QQ and ;ﬁkis this relative positidn

that is impugned. The applicant'é grievance is that
even‘if the previous serviceé of Reépondents 6 & 7 are

not ignofed, théy would have Been juﬁio; to him;_as the.
aﬁplicant was regﬁlarised as UDC'a féu monﬁhé'before

these two pérsons were regulérié?d-as UDC in their original
cédré. It would be anomalous,.if'the result of ignoring
their pr;vious service as diréctéd in the OM dated 20.5.80
(Annexure VIIi) is that they become senior to the épplicaht
by a backdoor method, as it uere. Qe find considerable
merit in this grievance.

39 It is true that the Qacancies of UDLs have

to be filled up on a 1;1 hasis in vieuw of thé.Quota
principle. Therefore, if at any point of timé, there

are clearly vacant posts of UDCS?;SO% of them would

be meant for‘direct recruits and £he remining 50%

uould be for promotees. Thefe may be difficulties in
making timely qirect recruitmeﬁt and broceduralvdiffiaslties
may :esqlt in‘delays of 2 or 3 ye;rs nefore

the Dés béc¢mé available. ﬂe;ely;because of such
de;éysg”ﬁovernment is not ﬁfevéﬁtéd Frbm aelépting, on

a régula: basis, the persons uhévére to»be‘aﬁpointed°'

. 030
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on promotion as UDCs. If the Recruifmenf Rules
-requifé the holding of a DPC, such a DPC.cén be hélﬁ
and'reéular appointments can be made ﬁo the slots-
reservad for thelpromotees, much before tHe DRs are
appointed. It4is on this basis that the sgéyice of
the épplicant-uas reqularized from 27.8.81 aé an
yoc. Proof o% this is available in Anﬁgxure;R.16(a);

filed by the 16th respondent in the first case.

.36, The guota-rota rule only means that in respsct
of thé DR who has occupied fhe'slot above his nams,
(ie, TC Rajakﬁmaran:appointed on 15,3.,85, at S1.No.98
in Annexura-I), the applicént cannot claim'higher
seniority over him merely on the basis of the earlibr
date of commencement of his regular officiatién, ie, .
27.8,81, The date of commencement of this officiation.
shopld now be aséumed - to be 15.3.85 nnly.asfha is

kapt below this DR but that is for fomparison with a

regular DR only.

37. But, when compared to the ressondents 6 and 7

their :
who are also promotees in ZE parent cadre, the date

of regularisétion /27.8.81) of the applicant cannot be
ignored, cven if these 2 respondents zre treated as

DRs on their induction in the Cochin Collectorate.
o

These 2 respondents cannot be permitted to steal é

4 :
march gver the applicant, merely bescauss they have

e }31 o;
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chosen to come to the Lochin Lollectorate on éompassianaté

' grodhds. It appears to us that the Annexure-V, V1 and VII1

L

‘entitled to count the service rendered by‘him'in the

instructions in the DA 765/89 (Annexures VII,IX and X in

-~ the bresent_case) are deficient in this respect-és they

do not indicate houw the relafive seniority should be fixed

in this special circumstances. For example' it could have

'baen-cbnsidered whether, though such transferees are

appointed against seats léf; vacant%fderRs; their inter-se
seniofity should not be deterﬁined gy treating them as
oromotees,

38 We can view ﬁhe matter from another angle. e may
try to QiSUaliee what would have happened if the applicant
and the 7th respondent had merely exchahéed places on

mutual ﬁransfer. As the date of fegularization as UDC of
the 7th respondent in his parent cadre is 4.11.81, he would
not have been given thé place of the applicant in the seniority
list as on 1.1,89 (i.e., S1.N0.99 in~Annexufe-I) because

the aﬁplicant had started regular orficiation earliervfrom
27.8.31. The\?th respondent?s apprsériate placé would be
S1.No. 115 i.e. belou the lastvpromcfeé(Cherian Oommen at
513N0.113) whose date of officiation was eérlier than his
ice., 3.10.81.

39 The -stipulation in.the circular dated ZG.S.BU

(Annexure V in 0A 765/89) that the transferee will not be
_ .

former Collectorate for purpose of seniority in the new -

charge has one important implication., It is this, that

in the matter of seniority in the neu charge he shall

. invariably be uworse offthen in the previous charge~ or

at best, that there may be no difference- but in no case
' .e32
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shall he ba bettar off in thxs respect 1n the new charge

i e

than in the ald one. Thzs cardinal prlncxple-ms violatad“

S a frigher L t‘
in the ass1gnment of[?enlorzty to rBSpondents 6 & 7 vis~|
. . . '

. la=vis ths seniority assigned to the applicant in the

%nhexdre-l seniority list.
%Q. In these circumstances, we are of the visu thatltﬁa

P

;directions.issued by -the Cebtral Board of .Excise &ZCustéms
N

for the P1xat10n of sanzarlty of the 1nter-Collectorate!
have - - contingency

transfereesx&ﬁknot taken into account thxsxxaxaxﬁ uhe;e-

- therefore,
ver it is apphcable and Lappropmate 1nstructmns have to

be issued‘nou;

41, ue have only to consider one more. issue of a legal

‘naturs. . Shri N.R;_Rajendran Nair, the learned counsel |

for the applicahts challenges the-t:qﬁsfer of the res-.

pocndents to the Cochin Collectorate on the ground that! the
' : r

orders have been issued by the Collector of Central

f
|

Exéise, Cﬁchin‘éﬁnnaxufeéﬁs(bl7. His submission is
}Fhét_Rule 5(2) smpowers only tﬁs'Cantral Boafd'ad of
Excise and Cusngs'tﬁ order such inter-Collectorate |
transfers. Tha‘Rules havé alsébnot e&pbuerad the
?urther‘dsleéatidn o?vtﬁése pouers to Collectufa.'
of Central Excise. | This plea has beén'spaciéicall*

taken in the thiid'case‘before-us( BA 213/96)‘ ,



42,v The :BSpondents‘contend that tﬁe‘only‘pouer
which has been d.élega‘téd is the paser to tran;%fér
from one Collectnraté to anather and that'foo,in the
ligﬁt of the cléar guidelinas'sét out in fha letter
dated 20.5.,80 (Annexure V in the'ﬁirst'case).»llt is
stated thersin that the transfér can be made only
if'the tuo Collectorates agree to the transfer and‘fhat,
ordinarily,such recuest should be antertained}only
after completing atleast 2 years in the parent
Collsctorate.  The ﬁonﬂitionsregulating assignment
of séniority on transfer are also spelt in great
detail. Therefore the delegatee: has hardly tov

exercise any judgsment.

43, e are of the view that in these circumstances,

the transfer itself is.merely a mechanical operation

und does not require any Major decision to be taken
i.e, the Collector.

by the dalegateqﬁ Our attention has been draun to the

decision of the Supreme Cou-t in AIR 1968 SC 850

Union of India VUs. P.K.Foy. Thet was a case under the

States Re-organisation Act,1956. The submission that

the poUers vested in the Ceﬁtral Goverment have been

‘delegated to the State Govarnment)uithout any authority

was répélled therein by obssrving that there had been no
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aeiegétion 6? any of the essential functions entrusted to

E-Y

the Céﬁtfél Government by statue. UWe are of the view that =

'%ﬁ'

in the préagnt caseiéleo, the same prinbiplé will apply and
tﬁéfcfofo, thavordars of transfer cannot be impugned on this
ground, ‘

44 Having considered the three cases in detail, we come

to ths pénciusién'that as far as persons from the Surplus Cell .
are concerhed théy are appointed in lisu of direct recruitment (
and héVe the brivilsgeé of direct recruits. Ua‘aléo hold

that the instructions contained in the lettars dated 20.5. 80

and 23. 11 81 of the Central Board of Excise & Customs, and

the letter dated 3. 3.1987 of the Ministry of F;nance(i.e.,
Annexures V,VI, & VII in GA 765/89) have validly been issued

and the seniority of Group C officials transferred from one
Collectorate to another on compassionate grounds, shoul&

except in one circumstanca .stated belou be fixed on the basie :

of the prmnciples daid down in these thres lettare. The

exceptional circumstance arises in the case of a promotee in _‘
the recipient cadre ( like the applicant in OA 213/90)

and an idtar Collectorate transfergs~ also a .promotee in

‘his parént cadre - (like Respondente 6 & 7 in the afdfeéaid

case) where the latter started officiating regqularly as
'UDC in his original cadre from a date later than the date
~ with effect from which the former commenced such officiation

in the recipient cadre. Thers is no provisicn in the rules

' or executive instructions as to how the seniority of swh

an inter-Collectorate transfemhas to befixed. Some ,
'in the interest of Justlce.

prav;szon uxll have to be made in this behalf/by the issue

of instructions supplemeﬁtﬁg to the instructicha containad:

- in the thraa letters r ararred to a bove protecting ths interast

‘ of the prcm@tee UDC in the racipiant cadre.

- 4.5 In accordance with these decisions, we dispose of
n_the three cases with ths ?ollouing orders/ direct;one
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OA_765/89: - The application is dismissed.

‘Annexure-1 seniority list as on 1.1.89

is upheld.

DA 735489: The.application is dismissed.

. The case far the Purther promotion of the

applicants Fibm the grade of UDCs may be

considered only on the basis of the seniority

~ list as on 1.1.89 (ie,-Ahnexure-III) and not

on the basisfof,the earlier séniority,lists

as on 1.1.85 and 1.1.86 (ie, Annexure-I & II).

(iii) DA _213/90: As the respondents 6 & 7 had

‘started onibiatiﬂg regularly as UDC in

_ their perent: cadre from dates later than the
date with effect from which the applicant

started officiating regularly as a UDC in_

the/fochin Collectorate, the inter se senio-

' as on 1.,1.89
rity as betueen them/has to be refixed in

the light o:fsuch 9upplementai instructions

-as may be issued by respondents 1 & 4,

keeping in vieu the observations we have

- made. Respondents 1 & 4 in this epplic=ticn

are Purther directed .to issue such supple-

mental instructions and-brepare a fresh
: - as on 1.1.1989
seniority list/based on those instructions,

within three months frbm.thevdate of receipt.

‘:."‘56 A..

il



-36~
C% e C Lo .'f-"""\‘:*-':&l : " n o . ;
' of this order. Pending such action, any ;
decision that may be taken regérdihg the ﬁ
pfdmotidn of respondents 6 & 7 based on the i
impbgned,seniority list Anhexure-l, shall ;
be kept in abeyanée.' This application is, é
. ' ‘ ’ ‘ 3
therefore, partly allouwed with these directions, . j
In the circumstances, the parties in all
’ the cases will bear their own costs. o v o j
Wsh o Wzmy
(N Dharm'adan‘f _ (NV Krishnan) | S ‘ ‘ (
Judicial Memboer Administrative Member ;
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH ‘

R.A. 106/90
OR 213/90 e OF DECISION__29-4291
Mr Rajasekharan Pillai Advocate for the Applicant (s)
Versus |

M:. C. Sivaraman and 8 otherespondent (s)

‘Mr, M.R. Rajendran Rair for

—Re1and Mr; C: Kochunmi Natr FEPRe.foh theRegpondent (s)

N.V. Krishnan, Member (Administrative)

N. Dharmadan, Member (Judicial)

JUDGEMENT

N.V. Krishnan, M(a)

This R.A. has been filed by the sewventh
respondent in OA 213/90. That OA along with OA 765/89
and 735/89 were disposed of by a composite judgment

dated 5-7-90.

2. The review applicant submits that a
mistake has crept in para 37 of the judgment wherein
he is considered as a promotee in the parent cadre.

&€ . Z .

On this basis abewe, it was found that there was a

need to determine the inter Se seniority of the

acaeﬂ‘/
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~ applicant in that OA viz, the 7th res'pondent') in the

,light of the.Supplementary instructions that might
. be issued by Govt.. It is submitted that the review
applicant was d_iteci:iy recruited as UnC to 'the Madurai
collectprate on.4-i1981 and hence the direction in the
judgment in the OA for fresh determination of the
' : L b @ - G Q
‘ seniority of the original -applicant in—case—the

Q/ﬁ)&ft,ﬂwq
ortgtnai applicant needs modification.

3. However, the learned counsel for the Original
' L fol- .
- amlicant submits  if the mistake which crept is required.
to be corrected)the judgmentlin so far as it concerns
0A 213/99)may be reopened in the interest of justice.
He contended that the review applicant,even according to
S SRRV
his own statement,/directly recruited only on 4-11-81, /e
after the ' original applicant's premotien. Hence, the
_original'cpplicént'still has a grievance against the

seniority assigned to the review applicant. Therefore,

the case m8y be heard again.

4. The other parties did not have any. Submissionms

- €0 make.
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S. I ﬁgving heard thé counsel, we are 6f th;-,view_

tﬁat'a mére-correction of the original judgment in -

OA 213/90 will not be sufficient; The ogiginal Apglicant

“has to be given an opportunity to pfesent his arguments in

b

! the light of/new fact brought to our notice now. Hencé,

T

on the facts and in the circumstances of this case,

OA 213/90 should be reopened.
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6. - Accordingly,‘in exercise of /powers of review, we -
direct that the following amendments be carried out in the '
w23 e me - | o ,
compostte judgment dated 5-7-90 disposSing of OA 765/89, -
Y s -
735/89 and 2%3/90 and/ re call our judgment in Sso faras it
concerns OA 213/90,
(@) In the cause title all references to OA 213/90
shall be deleted,
L

(b) Paragraphs 28 to 40 of the judgment shall be -
deleted, |

(e) In paragraph 44, in the first sentence the word
‘three' shall be substituted as ‘*two' and in the
Second sentence the words *except in one circumstances
' - Stated below' as well as all portionafter the
4 /Zha‘?4n af7e, Second sentence shall be deleted an%{will read as
e L @ r~2ml r~onl followss :

4

}

®44., Having considered the two cases in detail,

we come to the conclusion that as far as rersons
from the surplus cell are concerned they are appointed
in lieu of direct recruitment and have the previlgs
ges of direct recruits. We alse¢ hold that the
instructions contained in the letters dated 203580
and 23-11~81 of the Central Board of Excise and
Cugstoms, and the letter dated 3-3-87 of the .

Ministry of Finance(i.e. Annexure V, VI & VII

in OA 765/89 have validly been iSsued and ’
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(@

and the seniority of Group-C officials
transferred from one collectorate to another
on compassionate grounds, should be £fixed .

on the DBasis of the principles laid down
in these three letters,’ -

In para:45, in the first sentence for the
word ‘three' the word ‘'two® shall be .
substituted and sub para (3) thereof dealing

" with OA 213/90 shall be deleted. 1In its °

amended form para 45 shall read as followss

\! ' o _
45, -~ In accordance with these decisions, we .

~ disposé of the two :cases with the following |

orders/directions:-
(1) OA 765/893 The application is dismissed.
. Annexure-I Seniority list as on 1-1-89 is
upheld, ‘ . '

- 52!'01\ 735689 ¢ The application is dismissed.

' case for the further promotion of the
applicants from the grade of UDCS may be
considered only on the basis of the seniority
1ist as on 1-1-89 (i.e. Annexure-III) and
not on the: basis of the earlier _seniority
l1ists as on 1-1-85 and ‘1-1-86 (1.e.

..- Annexure I and II). S

-

The Review Application is disposed of as

indicated above and OA 213/80 alone is reopened.

el AN A . ,

J!

(N. ?Marmada'ﬁ) 4? " (N.V. Krishnan)

AM

29-4-91



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

R.A. 106/90

Behxdle:
OA 213/90 1tk oF DECISION__29-491
K. Krishna Moorthy Applicant pﬁ/
Mr Rajasekharan Pillai Advocate for the Applicant (s)
Versus

Mz, C. Sivaraman and 8 othersieepondent (s)

Mr, M.

R. Rajendran

d Mr. C. Ko

Nair for
) -

Aflag,paﬁ_foitr@ORegpondent (s)
CORAM: '

The Hon'btle Mr. N.V. Krishnan, Member (Administrative)

The Hon'ble Mr. N, Dharmadan, Member (Judicial)

1. Whether Reporters of local papers may be allowed to see the Judgement?
2. To be referred to the Reporter or not? 7°
3. Whether -their Lordships wish to see the fair copy of the Judgement?>
4. To be circulated to all Benchgs of the Tribunai?- ’
JUDGEMENT
N.V. Krishnan, M(a)
This R.A. has been filed by the seventh
respondent in OA 213/90. That OA along with OA 765/89
and 735/89 were disposed of by a composite judgment
dated 5-7-90,
2. The review applicant submits that a
mistake has crept in para 37 of the judgment wherein
" he is considered as a promotee in the parent cadre.
On this basis abewe, it was found that there was a
\Ey - need to determine the inter se seniority of the
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applicant in that 0OA 7&:; the 7th respondent;in the

.1ight pfvthe supplementary instructions that might
be issued by éovt.. It is submitted that the review
applicant was directly recruited as \"JDC tet he Madurai
colleCtOrate on 4-11;81 and henée the directidn in the
judgment in the QA for fresh determination of the

tis oo~ on R
seniority of the orig;nalséﬁpricant in—case—the

Q,ﬁ%)en,&.v
ortgxnal applicant needs medification.

3. However, the 1learned counsel for the Original

, u ) ,

apvlicant submits if the mistake which crept 1is _required
“to be corrected)the_jgdgment/1n 80 far as it cohcerns

0A 213/90 may be reopened in the interest of justice.

He contended that the review applicant,even'accordihg to

_ s

his own statement, directly recruited only on 4-11-81,/c
after the original applicant's promotion. Hence, the
original applicant still has a grievance against the

seniority assigned to the review applicant; Therefore,

the case may be heard again.

4. The other parties did not have any: Submissionms

to make.
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Se Hgving heard the counsel, we are of the view
that a mere corbeétion of the original judgment in
OA 213/90 will not be sufficient. The Original Applicant
has to be given an opportunity to present his arguments in
the light of(new fact brought to our notice now. Hence,
on the facts and in the circumstances of this case,
OA 213/90 should be reopened.
Z
6. Accordingly, in exercise of /powers of review, we
-direct that the following amendments be carried out in the
compostte judgment dated 5-7-90 disposing of OA 765/89,
735/89 and 2%3/90 amd/ re call our judgment in so faras it
concerns OA 213/90.
(a) 1In the cause title all references to CA 213/90
shall be deleted.
(b) Paragraphs 28 to 40 of the judgment shall be
| deleted.
(¢) In paragragrh 44, in the first sentence, the word
‘three' shall be substituted as ‘two' and in the
‘second Sentence the words‘'except in one circumstances
: ~ stated below' as well as all portionsafter the
ﬂ59«4¢—,a%z% second sentence shall be deleted 'an§(w111 read as

4

el are~drot  followss = : o

"44, Having considered the two cases in detail,
we come to the conclusion that as far as persons

from the surplus c&€ll are concerned they are appointed
in lieu of direct recruitment and have the previlg-

ges of direct recruits, We also hold that the

instructions contained in the letters dated 20=5-80

and 23-11=81 of the Central Board of Excise and
Customs, and the letter dated 3-3-87 of the
Ministry of Finance(i.e. Annexure V, VI & VII
in OA 765/89 have validly been issued and
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(@)

and the seniority of Group~-C officials
transferred from one collectorate to another
on compassionate grounds, should be fixed

on the bBasis of the principles laid down

in these three letters,’

In para 45, in the f£irst sentence for the
word ‘three’ the word 'two' shall be
substituted and sub para (3) thereof dealing

with OA 213/90 shall be deleted., 1In its

amended form para 45 shall read as follows:

45, In accordance with these decisions, we
disposé of the two cases with the following
orders/directions--

(1) oA 765/89; The application is dismissed.
. Annexure-I Seniority list as on 1-1-89 is
upheld, .

§22' *oa*vaséeg’, ‘The application is dismissed.
1e case or the further promotion of the
applicants from the grade of UDGS may be

considered only on the basis of the seniority

. 1ist as on 1-1-89 (i.e. Annexure-III) and
" not on the basis of the earlier seniority

1ists as on 1-1-85 and 1-1-86 (1.e.
Annexure I and II).'

" The Royiow Application is disposed of as

indicated above and OA 213/90 alone is reopened.,

ganga

(N. ?;g;%q " | /’/%/ﬂ

* (N.V. Krishnan)
AM

29=4-91



