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 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No,
TxAkxHx

212 of 1990,

\

DATE OF DECISION_30th JULY 1991,

P ,Thyagara jan. and others Aﬁnmmn(s}

Mr.P.Sivan Pillad Advocate for the Applicant (s)

Versus

Union of India through the pegyondent (s)
General Manager, Southern
Railway, Madras md othe:s

Mijmmni____Advocate for the Respondent (s)

CORAM :

The Hon'ble Mr.8 P, Mukerji - Vice Chajirman

and

The Hon'ble Mr. A,V ,Haridasan - Judicial Mepber

rPoN -

Whether Reporters of local papers may be allowed to see the Judgement? ‘)CL,,
To be referred to the Reporter or not?+,, '

Whether their Lordships wish to see the fair copy of the Judgement? al
To be circulated to all Benches of the Tribunal? pv .

JUDGEMENT
‘(Hon'ble Shxi S,P.Mukerji,Vice Choimam)

| ' ‘.“I_‘he three Chief Travelling Ticket Inspectors (CTTI)
OB?Southem Rai lways in this application dated 15,3.1990
have prayed that the respoﬁdents be directed to fix their
pay 8s C.T.T.I in the scale of Rs,700-900 with effect
from 1.8,79 and consequentially to pay thexﬁ- full arrears
of pay along with 12 per cent interest, They»haveAalso‘
chailenged tna£ portion of the Railway Booxd's letter of
15/‘!7,-9764 (Annexure.A,3) which prohibits payment of
arrears where pay is enhanced with retrospective eff‘ect
and ,allowsﬂf!/ the enhenced payvon.ly from the date of acétual
promotiqn. They have also challenged the note below

Mnexure-A.4 by which they were promoted to the higher
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grades éf Rs,425-640 and Rs,550-750 retrospectively but
were allowed arrears only from the dates of shouldering

higher responsibilities in the higher grades,

2, The brief facts of the case are as follows., The
applicants were promoted as Travelling Ticket Examiner in
the scale of Rs,425-640 during January/April,1981, They

were a.Ll promoted to the next higher grade of I1"ave.‘!.1:ung

Ticket Examiners of Rs,550-750 on 1,1, 1984, They were

promoted as C,T,T.I in the scale of Rs,700-900 {revised
.Rs.2000-3,200) on various dates be,tyveen Apr_i,l, 186 and
Sep"fem’ficzr, '88, On account of the merger of the cadres
of Travelling Ticket Examiners and Ticket Collectors from
1.1.65 a combined Seniority List was published on 30,7,66
in which they were shown as junior to one Shri 'S,Sivae-
subra-mam‘.am.v Consequent on a judgment by the Kamataka
High Court the Roilways had to revise the semiority of
the Tickei Checking staff as on 1,1 .65 and in the révised

Sen;ority List Shxri Siva Subramaniam was placed below all

 the three applicants before us, One Shri Raman, like the

who earlier
applicents before us/having been/placed below Shri Siva
ﬁ/‘— h go——

Subrammmism wos placed above him in the revised Seniority

List moved the Madras Bench of the Tribunal claiming firat-

'ion ‘of pay in different grades of Rs.425-6iw, Rg,550-750

and Rs,700-900 from the same datesMich Shri Siva Subramaniam
wé;si promoted to these grades on tg'/he basis of the o]s_'.ll
Senjority List nomely dated 29.6.76(Rs.425-6ho);26.11.76
(Rs.550-750) and 1.8.79 (Rs.700-900), The Tribunal allowed
the application on 1i4,11.86 (Anne:mre-II) 2§£uthern Rai lways

thercafter decided to give proforma promotion to all cases

ceel3



-} -
ofxT.T.Es whose seniority had bqen similarly revised
entitling them t® wupward revision ofvpay. The applicants!
grievonce is that on the basis of fhis decision, wheress
the 4th respondent refixed the pay of the applicemts in
the grades of Rs,425-640 and Rs,550-750 by giving them
.notional promotion to these grades with effect from 29,0,76
;nd 26,11,76 respectively when Shri Siva Subramaniam had
been éq promoted,’:éimilar notional promotion and refixat-
ion of their pay in the grade of CTTI in the scale of
Rs.700-5900 was not erf‘é;c;téf . The;lr further grievance is
that they were ﬁot giv;:,arrears of pay even in the first
two grades from the dateg of their notional promotion. They
ﬁav& ;eferred'to another case of four Travelling Ticket
. Examiners who movedthe Madrés Bench of the Tribunal for
similar relief in 0.As 466/87, 467/87, 469/87 and 470/87,
That Bench of the Tribunal in its order dated 22,3,88
(Annexure A.5) allowzghe applications directing notionsl
fixation of the pay o%/khe applicants in the aforesaid three
grades wﬁth effect from the dates Shri Siva Subramaniam was
prcmoted to those grades and direé:;ghat "consequential
arrears'and revision of pensionary sz;efits be allowed to
them." The applicants have aigued'that in 0,4,470/87 even
though the applicont Shri Remaswomy had retired while worka
ing in the grade of Rs,330-560, the Madras Bench of ﬁhé
Tribunal in fhe aforesaid jgdgment had allowed his pay also
to be fixed in the scale of ﬁ9.700-900.with effect'frbm
1,8,79. Therefore, fhere is no reason why the applicants who
are_étili in service and are‘actually working in the grade of
Rs,700-900 should not be givem similar promotion with effect

- from 1.8,79. The applicmts were not promoted when Shri

Si&a'subramaniam was promoted to that grade not because of the
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applicants béing unsuitable but because of the wrong
seniority assigned to them, The respondents having given
them notionesl promotion to the grade of Rs.h25-6u0 which
is a Selection Grade snd Rs.550-750 which is = non-Selection
Grade retrOSpectivély;cannot deny them the notional retro-
spective promotion to the grade of Rg,700-900 merely on
the ground that that was a Selection ‘@rade, Their further
plea is vhat Shri Si?a Subrameniam was promoted to the
grade of Rs;700-900 witﬁout undergoing any processpf
seleétion bycause thatvgrade had not been declared as a
séiection éost at that time., To deny the applicants notio-
nal promotion with effect from 1,8.79 on the ground that
they have to underge a process of selection is illegal and
discriminatory. The applicants were promoted by the res-
pondents'themselves in the grade of Rs,700-900 during
1986 and 1988 on anvadhoé basis only because no regular
D,P.C, meeting had been held between 1954 and 1990. But
the applicants were bromotedvafter assessing their general
suitability to héld the post iﬁ that grade, . There is no
reason to deny them notional piomotion to that grade with

effect from 1.8.79,

3. The respondents have stated that on the besis of
the judgment of the Tribunal in 0.A,141/86 and the decision
of the Railways dated 19.1,87, 21 employees oé%é%stewhilg
Madras Division now working in the Trivendrum Division
including the applicants were granted benefit of notional
promotion and consequential benefits in the grades of Rs,

425-640 and Rs,550-75C from the date Shri Sivs Subremanism

wos promoted to these grades, The arrears of pay consequent

on the proforma promotion, however, was allowed from the
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dates the appliconts shouldered the higher respon-
sibilities in'the respective grade, The respondents have
conceded that the four applicants in O,As 468/87,406/87,

469/87 ad 470/87 were subjected to selection along with

 Shri Siva Subramaniam on 11,7.75 for the grade of ks,

425.649 but they were not selected, But in spive of that
the Tribwal directed their promotion to that grade and
even to higher grades of Rs.550-750 and Rs;700-900'w1th
arrears observing that their non-selection could be as
T auy welh :
a result of non-passing the test or could ,be because of
: e
their lower seniotiy, The respondents have stated that
this view was taken by the Tribunal because the Railways

had not produced any file to show why they were not

ﬁ-selectcd. 'They_have argued that since the grade of Rg,

700-900 is a selection ppét3'nhich is evident from the

_alert notice given on 14,7.82 (Exbt, R, 1) unless the

. -
applicants appearnd for selection 33 cannot bjﬁnotional

G-
promotion with effect from 1.8.79. Their further argument

is that the four applicants in the aforesaid four cnses

had been regularly promoted to the scale of Rg,700-900
have

6@fpr¢;ehéyvéq:ftir@d. The applicants before us according
o BEQEE ERET . ;

to them‘have not been regularly selected in the grade of
Rg,700-900 (Rs.2000q3200) but are officisting on 3 §dgﬁ8cr

basis, hence'tpey cainot claim the same treatment as was

given to the.ﬁour applicants before the Madras Bench of

the Tribunal, They have justified non=-payment of arrears

in the first two grades on the basis of the Board's letter -
\of'Septembe:g 1964 at Annexure-A,3, They have stated that

 the applicants will be eligible for proforma fixstion of

pay in the scale of Rs,700-900 with effect fram 1.8.,79 only °

if they axe selected for the post of C.T,T.I. in the grade

...6.
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of Rs.700-900‘(2000-3200). The selection meetings were
held on 15.3.90, 9.4.90 and 9,7,90 but the applicants
before us refusedto attend the selection and sought
proformo promotion without appearing in the selection,

- They have reiterated that Rs,425-640 is a selection post,
- Rg,550-750 is a noh-selection post and Rs.700-900 is

a selection gﬁsrg/cb and the applicants will have to und e rgo

~ to selection grade
the process of selection before claiming proforma promotloqé

2

L, In the rejoinder the applicants have argued that
even though the four applicants in 0,4,467/87 ete,, were
‘not selected having been cal led for selection due to their
low seniority position and still allowed no tional promotion
by the Madras Bench of the Trnbunal there is no reason

why the applicants before us who were not even cal led for
selection along with Shri Raman should not be given the

same benefit, Their argumént is that the Spplicants stand
on the same footinga as the applicants in 0.4,467/87 etec,
They have further argued that in accordance witﬁ paras 209
and 210 of the Indian Railwny Eétablishment Manual, a
selection:post will be that post which is declaredzguch by
the Railway Board. There is no declaration by the %;;1way
Board to aiegig“nata. . the post of €¢,T,T,I as a selection
post, chordggély this has to be deemed to be a non-selecte
ion post, The alert notice given in 1982 (Exbt.R,I) camot
prove‘that the post was aselectioh pOStlin 1579, Being a
non-selectianApost.and the applicanthZQ?' been alrgady |
promoted to the grade of Rs,700.900 dﬁring 1986-87, their
suitability camot bé qQuestioned for promotion to that grade,

It will be impossible for the spplicants to be interviewed

‘ooo7
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in 1991 for selection in 1979. They have also referred
o Ticket
to the applications filed by similarly situated Travelligg‘
Inspectors who retired during the period from 1984 to

1989 and who moved this Tribunal in 0.A,652/90 and 0.A,
254/90, The applicants before us have quoted para 16 of

the counter affidavit of the Railways submitted ;n 0,A,
.652/90 in which they have staoted that the applicants therein
"will be considered for proforma fixation in the scale

of Rs,700=900 only if his juniors are selected”.. In
another psra of the seme co@mter affidavit the respondents
have stated that "the applicant's case will be considered
for pnforma fixstion in the scale of Rs,700-900 vwi th
| effect from 1,8,79 only if his juniors are selected for

the post of C,T,T,I in the scale of Rs.2000-3200 par with
his junior Shri Siva Subramanism of MDU Division.“ The
applicanté before us have statedthat the applicant in
O.A.652/90 retired from service on 31.8,1989 while officiat-
ing on adhoc basis in the scale of Rs.700-900_(Rs.2000-
3200), If he could be given proforma promotion in the

scale of Rs,700-900 with effect from 1,8,79 Mméni his
junior: m@é promoted, there is no reason to deny the same

to the applicants befbre us, They'héve denied that they
have refused to.attend the selection,stating that they
appeared before the Selection Committe§ and jointly sube
mitted a representation to the Selection Committee request -
 ing it to exempt them from selection, whereafter the

Selection Committee did not interview the applicants,

S5 | | We have heard the arguments of the leamed
counsel for both the parties and gone through the documents
caiefully. This.Ver Bench of the Tribunal decided

similax applications in their judgment dated 28,6,1991

in 0.4,254/90, OA 759/90, 0.4,652/90 and 0.A.h81/90.

00;.8-
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The only difference between the appli conts before us

is
now andthe applicants in those Qpplicationsfﬁxf while
latter
the)/ has' retired, the applicants before us are still
& :

in service, After surveying the various judicial proO~
nouncements on the question of payment of arrears of

pay on retrospective promotion}ni: g%%é@&ﬁyggg follows:
6~ _

"In view of the unequivocal and consistent rulings
of the Supreme Court, High Courts and this
Tribunal, we hold that the applicants on their
retrospective notional promotions to the higher
grades of Rs,425-640 with effect from 29,6,76,
Rs ,550-750 with effect from 26.11,76 andRs.700-
900 with effect from 1,8,79 cannot be denied
the arrears of pay in those grades calcul ated
from the respective dates of promotion mmd that
the following provision in the Railway Board's
letter No . E(NG)63 PMI/92 dated 15/17 September,
1964 is not legally sustainnble,"

6. On the question of retrospective prbmotion to the
grade of Rs,700-y00 (Rs.2000-3200) without subjecting the
applicants to a process of selection, the relevant portions
of our common judgment in the\aforesaid cagses are quoted

below:

"In any case the matter seems to have been
clinched by the juwigment of the Madras Bench
of the Tribunal in 0,A,466 etc, of 1987 copied
at Annexire A5 in 0,A4,254/90, Even though the
applicants in those cases had not been selected
to the higher grades, the Tribunal directed that
the pay of the appli camts entitled to be promoted
with effect from 1,8,79 to the scale of Rs, 700~
9U0, also should be fixed with effect from 1.8.79
and consequential arrears md revision of pene
sionary benefits allowed to them, The claims of
the applicants before us are even better than
those appearing before the Madras Bench inasmuch
as while the latter were considered but not
promoted to the grade of Rs,700-900, the applicants
before us were never considered and left out for
promotion to the grade of Rs,700-900, Though some
of the applicants were given adhoc promotion to
Rg,700.900 before retirement, the promotion was
from a later date and not from 1.8,79. The
respondents themselves in the counter affidavit
indicated that the applicants will be considered
for notional promotion to the grade of Bs,700-
900 if their juniors are later promoted to that
grade, Since the applicants have produced the order
dated 13,9.90(Anmexure 48 in 0A 25i4/90) promoting
their Jjuniors to that grade, the reaspondents are
now on their own assurance bound to consider the
applicants also for pramnotion with effect from
1.8.79 despite the fact that they have retired. The
plea of their retirement for denying them retros-
pective promotion therefore cannot be sustained
fi;/ by the respom ents own assursnce as indicated above,

...09
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"13, Even though a direction to the respondents to
.consider the applicants for retrospective promotion
to the grade of Rs.700-900 (Rs.2000-3200) would have
sufficed, keeping in view the fact that the Madras
Bench ofthe Tribunal had directed retirospective
promotion even to those who had been considered and
not promoted to that grade, it will not be fair to
the applicants before us who had never been con-
sidered for such pramotion if 2 similar direction
of promoting them with effect from 1,8,79 is not

" given in their cases also, It will be also im~
practical at this stage to subject the applicants,
who have already retired, to a selection process
for promotion to the grade of Rs,700-900 with
effect from 1,8,79."%

7. We are further convinced about the rights of the
applicants to retrospective promotion to the grade of Rs,
700-990 by the fact that the respondents have not been

shle to rebut the contention of the applicants that in
1979 the post in the scale of Rs,700=900 of C,L,r,I. had
not been declared to be a selection post under paras 209
and 210 of the Railway Establishment Manual, The alert
notice issued in 1982 for selections would pertain to the
po%éf;on in 1982 but would not qualify the position in 1979,
It is also not clear to us why the Railways in cases of

the retired adhoc C,T,T.I, in 0,.4,652/90 etc.,, had assured
that if eny of his junior is selected and empanelled for
selection to the scale of Rs,7u0-900, the case of retired
c.?.T.I who was applicant before the Tribunal in that case
will also be considered for granting proforma promotion with
effect from 1,8,79, but are insisting upon the applicants
before us being subjected to selection in 1991 for promot-
ion in 1979 when the post was not 2 selection post., There
is no logic in discriminating between 2 retired C,T,T.I ani
a serving C.T,T.I both having been held the grade on an
adhoc basis, and subjecting ong to»selectién in 1990 and
exempting the retired one from xﬁp selection,for the purpose
of proforma promotion in 1979, The respondents themselves

having given proforma retrospective promotion to the applicants

.10
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{a)

in the grade of Rs.330-560, which is admittedly by them

is a selection grade without sub jecting them to in-

selection cannot deny the applicants' proformma promotion

to_the grade of Rs, 700-900 as in 1979 without subjecting

them to selection,

8e

In the facts and circumstances, we allow this

spplication with the following directions:

(2)

(v)

(e)

Ks.

- The following provisions in the Railway Board's
- Circular dated 15/17.9.1964 are set aside :-
"No arrears on this account shall be payable,
as heé did not actually shoulder the duties =md-
responsibllities of the higher posts,"

The applicants should be promoted to the grade of

- Rs,700-900 (Rs.2000-3200) with effect from 1,8,79
with all comsequential benefits of arrears of pay
and revision of pension,

The applicants are &ntitled to arrears of pay on
the basis of their retrospective promotion to the
scale of Rs,425-640, with effect from 29,6,76, to
the scale of Rs.550-750 with effect from 26,11,76

- @8 also to the scole of Rs,700.900 with effect from

1.8,79 if they had not Supe mnnuated before any
of these dates,

Arrears 6f pay, allowances and pensionary benefits
should be determined, sanctioned and disbursed
within a period of six months from the date of
¢communicetion of this order,

Ther8 will be no oxder as to costs,

(A.V.H (S.P.MUKERJT )
JUDICIAL MEMBER VICE CHAIRMAN

30-7-1991
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Me. P Sivan Pillai for applicant | .

Mrs. Sumathi Dandapani for respondents

The learned counsel for the respondents
indicated that in compliance[ogg order,arrears of
pay and allowances have already been paid to the
petitionmer. It is admitted by the learnad counsel
for the original apﬁlicant. The learned coussel
for the respondents,'houaver, states that because of
the Pormalities to be completed, payment of pension
and pension arrears was notﬁg?neagithe ganction of
revised pension and arrears, be issued and paid to
the petitioner within a period of 2 months from today.
On the basis of the assur§ﬂceba direct that the CCP
be listed before us for Pinal disposal on 14.9.92.

Order by hand to both the parties. *
(AU HARIDASAN) ) (sP MUKERJT)
JUDICIAL MEMBER VICE CHAIRMAN

9.7.92,
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' complied with.

- -2-
Mr Sivan Pillai
Mrs Dandapani

"The alleged cotemnar has Piled an. afPidavit

on 8.9 92 enclosing a copy of the order by which thie
dlrectxonﬁ ‘tontained in’ ths' original order was fullly
He has also expressed regret for t
' \j~laté implementation and has stated that the delay
Since the dxrect1ops have been fully

not wilful.

complied uxth, ve accept the averments mada in the
‘afPidavit by the alleged: con;emner,lglose the CCP

and discharge the notica.

@«WJ/

(AV\Harldasan)

7-10-92
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(PS Habeeb Mohamed)
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