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O.A.No: 	1353/20003/20001, 212/2001 & 297/2001 

Tues3ay, this the 18th day of Decernber, 2001. 

CORAM 

HON'BLE MR. A.V. HARIDASAN, VICE CHAIRMAN 
HON'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER 

O.A. 	1353/2000 

M.P.Jerson 
Welder, Integrated Fisheries Project 
Kochi-16 

K.C. Sebastian 
Mechanic, Integrated Fisheries Project 
Kochi-1 6. 

N. Gopi 
Mechanic, Integrated Fisheries Project 

• 	 Kochi-16 

M.N. Raghunatha Kurupu 
Lascar, Integrated Fisheries Project 
Kochj-16 

K.P. Xavier 
Carpenter, Integrated Fisheries Project: 
Kochi-16 

K.R. Kuttappan, 
Assistant Foreman (Structural), 
Integrated Fisheries Project 
Kochj-16 

A.K. Karthikeyan 
Mechanic 
Integrated Fiheries Project 
Kochi-16 

J.George, 
Assistant Operator, 
Integrated Fisheries Project 
Kochi-16 

T.P. Mohanakrishnan, 
Bosun 
Integrated Fisheries Project 
Kochi-16 	 Applicants 

By Advocate Sri V.R. Ramachandran Nair 

Vs 

1. 	Union of India represented by 
The Secretary, Ministry of Agriculture, 
Deptt. of Animal Husbandry and Dairying, 
Krishi Bhavan, New Delhi. 

1 
hi 
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2. 

cretary, 
MfniMtr y  of Personnel, Public Grievances & 
Pens[on,Department of Personnel & Training, 
New D\elhi. 

The Director-in-charge, 
Integrated Fisheries Project, 
Kochj-16. 	 . . Respondents 

By AdVocli t.e Mr. 	()virIdh K. 	Bharathan 

O.A. 	No. 	103/2001 

M.L. 	Xa'ier, 
Engine Driver, Class II, 
Integrated Fisheries Project, 
Kochl-16. 

Gilbert: Gornez 
Juni or Deck Hand, 
integra t:e(I F.s1•ier.es Project 
Koch 1- 16. 

1< . K . Sornasurida ran 
Junior Deck Hand 
Integrated Fisheries Project, 
Kochi-16. 

K.K.Pnvijrinl, 
Junior Deck Hand, Integrated Fisheries Project, 
Koch i-i 6. 

(fly Advocate Sri. V.R.RamachlrIdrar) Nair) 

Vs 

1 . 	tJni on of india represente(1 by 
The Secret:ary, Ministry of Agriculture, 
Dept t . of Animal husband ry and Dai. rying 
Kri. shi. fihavar) , New Delhi. 

The S e c ret: a ry 
Ministry of Personnel, Public Grievances & 
Pension ,Depart:nient of Personnel & Training, 
New I)e.lhf. 

The l)irector - in-charge, 
integrated Fisheries Project, 
Kochf- 16 . 	 . . Respondents 

(By Advoca ire Sun. C. Rajenidran , SCGSC ) 

A.No. 

S. isma.i .1 
Junior l)eck Hand, 
integrated Fisheries Project:, 
Kochj-16 	 . 	

. . Applicant 

fly Ad voca ire Sri V . R . Rama c hand ran Na :i r ) 

Vs. 
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Union of India represented by 
The Secretary, Ministry of Agriculture, 
Deptt. of Animal Husbandry & Dairying, 
Krishj Bhavan, New Delhi. 

The Secretary, 
Ministry of Personnel Public Grievances & Pension, 
Department of Personnel & Training, 
New Delhi. 

The Director - in-Charge, 
Integrated Fisheries Project, 
Kochj-16 	. 	 .. Respondents 

(By Advocate Sri Govindh K.Bharathan) 

0 .A.No.29712001 

T.Jayapalan, 
Senior. Deck Hand, Skipper II, 
Central Institute of Fisheries Nautical and 
Engineering Training(CIFNET), 
Chennaj-600 013. 	 . . Applicant 

(By Advocate Sri V.R.Ramachandran Nair) 

Vs. 

Union of India representedby 
The Secretary,Mjnjstry of Agriculture 
Department of Animal Husbandry & Dairying, 
Krishj Bhavan,New Delhi. 

The Director, 
Central Institute of Fisheries Nautical & 
Engineering Training, 
Dewan' s Road,Kochj-16. 

The Secretary, 
Ministry of Personnel Public Grievances & 
Pensions, 
Department of Personnel and Training, 
New Delhi. 	 .. Respondents 

(By Advocate Sri C.Rajendran,SCGSC) 

These Applications having been heard on 13.11.2001, the 
Tribunal delivered the following on 18.12.2001. 

ORDER 	 H 

HN'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER 

As the facts leading to the above four Original 

Applications were similar and the issue to be adjudjcated is 

the same these four Original Applications were heard together 

and is being disposed of by this common order. 
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The facts as stated in each Original Applicationsjn 

brief are 'follows. 

The applicants in this Original Application are 

Group-C and D employees in -the Integrated Fisheries Project, 

Kochi. 	The Government of India, Ministry of Personnel and 

Training vide its order No. 	35034/i/97-Est;t(D) 	dated 

9.8. 1999 ,evolved a scheme known as Assured Career Progression 

Scheme (ACP SeIu)rne 	for short.) 	( Annexure Al ) . 	'rhe Scheme 

1)r!v'I (to For two fl nz'inc In 1 upgrndai: I otis one on conipi et:i on of  

1 2 yea rs of se rv :1 ce and I: he o I: her on compi et :1 on of 24 years 

of service i.n the case of persons genuinely stagnating for 

want of adequate promotional avenues. Pursuant to the above 

s(:heme, the third respondent issued an order dated 11 .2.2000 

granting financial upgradatjors to the to the ninth applicant 

(Annexijrp Al) and another order dated 1 - 8.2000 by whtch the 

Fl rianc In 1, iipgrndit; Ions were giVen t:o the remai,n'i rig 

appi I (.1ItitM - The aPpi 'I cant:s ' pay were 1:1 xed in ac(:orclnncp 

w i t:h the above orders and Consequent: i al benefits were granted 

to them with effect from 9.8.1999. The present grievance of 
the appi. I.carit'. s :1 s I:ha t: all of a sudden the impugned orders 

(In t:ed 21 - 12. 2000 was issued by 	the 	thi rd 	respond en t 

catice I I I rig 	t: he 	ACP scheme bene F i t s to ' the applicants 

(Anne xu re A-i ) Pursuant: to I: tie 	ins I: rue t Ions issued by 	I: he 
Adm'l ri 1st, rat: I ye 	N I rii,st; ry 	In 	'1 Is 1 et ter No. 

(in ted 7. 12.2000. 	Al.i.eg'i rig 	t:hat 	the 	impugned order '  was 

tin j us I: i ii ed and opposed t:o I: he poli. cy con ta it -ted in Anriexure 

A-i scheme and the clar:if'jcatjor15 issued In Annoxure A-2, was 

passed without gi.v i rig the applicants a notice and 	an 
Oppo r I: tin I ly 	to show cause aga :IMst: the re(luc t ion is vi t:fat ed 
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for violation of the principles of natural justice, the 

applicants have filed this Original Application seeking the 

following reliefs: 

To call for the records leading up to Ministry's letter No. 	548/2000-fyAdmn dated 7.12.2000 and 
quash the same to the extent it adverse1y affect the 
applicant •  

To call for the records leading up to Annexure 
A-5 and quash the same so far as it  applicant• 	 relates to the 

To direct the respondents to continue to grant 
the benefits of the ACP Scheme to the applicants with 
all consequentj 	benefits. 

To issue such other orders or directjons as this 
Hon'ble Tribunal may deem fit and proper in the 
circumstances of the case." 

Q.A. No. 	103/2001 

4. 	
The applicants in this Original Application are 

similarly 	
placed as those in Original Application No. 

1353/2000 except that the first applicant was giveb fiancjal 

upgradatjo5 by A-3 order dated 11.2.2000 and the remaining 

app] icnts were given financial upgradatj0 by A-4 order 

dated 1.8.2000. 	Through this Original Appli ~' c ation they 
sought the following reliefs: 

"(i) To call for the records leading up to Ministry's letter No. 	
dated 7 . 12 .2000 and quash the same to the extent it adversely affect the 

applicants• 

To call for the records leading up to Annexure 
A-5 and quash the same so far as it relates to the applicant s.  

To direct the respondents to continue to grant 
the benefits of the ACP Scheme to the dpplidants with 
all consequenj benefits. 

(iv) To issue such other orders or directjons as this 
Hon'ble Tribunal may deem fit and proper in the 
circumstances of the case." 
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5. 	The applicant who was working as Junior Deck Hand in 

the Integrated Fisheries Project and was due to superannuate 

on 30.6.2001 was granted fInancial upgradation under the 

Assured Career Progression Scheme approved by the Government 

vide the O.M. dated 9.8.99 (Annexure Al) by A3 order dated 

11.2.2000 issued by the 3rd respondent. By another order 

dated 17.2.2000 the applicant's pay was fixed in the grade of 

Rs.3200-85-4900 with effect from 9.8.99. However, the 

applicant did not get the financial benefit flowing 

therefrom. Therefore the applicant has filed this Original 

App I I ratio,, s'eki ug the fol. lowing reliefs: 

"(1) To issue a direction to the respondents to 
effect the financia.l upgradation and fixation of pay 
in accordance with Annexure A-3 and Annexure A-4 with 
all consequential benefits immediately to the 
applicant. 

To direct the respondents to pay 18% interest 
for the delayed payment of arrears. 

To issue such other orders or directions as 
this JIon'hie Tribunal may deem fit and proper in the 
circumstances of the case." 

O.A. No. 	297/2001 

6. 	The applicant a Senior Deck Hand who claims to have 

put in 21 years of service, has filed this 	Original 

Application aggrieved by A-4 order dated 9.1.2001 by which 

his claim for financial upgradatjon under the ACP Scheme was 

rejec ted on the ground that ho did not possess the requisite 

qua] l.ficat;jon for promotion, to the next higher grade as per 

the notified Recruitment Rules. He sought the following 

reliefs through this Original Application: 

"(I) To call for the records leading up to Annexure 
A-4 and quash the same. 
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(ii) To issue a direction to the respondents to grant 
the financial upgradatjon and pay the consequential 
benefits thereof to the applicant. 

(i:ii)To issue such other orders or directions as this 
Hon'bie Tribunal may deem fit and proper in the 
circumstances of the case." 

Respondent:s filed reply statements in all the Original 

App 1 lent: tcni contending .tYhilt. the heflOfit of ACP Schenie was to 

be grari ted to t:iie employees Who genuine I. y stagnate in a grade 

for want: of adoqiia to promot ioniai avenues on fulfill merit of 

roe ru 1. tmori t: quail .1 cat: I ons for promot ion to the next: higher 

grade in a defined hierarchy of grades. As the appi icants in 

t:ho first: three Original Applications did not qualify for 

promo t: I on to t: he no x t highe r grli(10 I n t: he 	di reel 	1:1 no , 	t: lie 

hone I I I. WrWig I y given to them by A-I and A-4 orders in 0. A. 

1353/2000 and O.A. No. 	103/2001 were rightly recalled by 

A-S 	:1 mpugnnd order :11`1 t:hese Original Applications and 

t:hore[orp there was no meri t in these App I I cat. I oris . 	They 

corit:nndpd that: iii 0. A. 212/2001 A-3 and A-4 orders granting 

fi narie I a] Ilpgra(Iat: I on to the applicant and fixation of h i s 

pay were issued wit:hout adverting t:o the Fact: that: t:ho 

;ippl I cant: Was not possessing the requisite quali.fieat 'ion for 

promol, ion to •t:he next: higher grade as per the notified 

Recrul t:rnent: Rules the said orders were recalled when the 

mlst:nke caine to light. in O.A.No. 297/2001 they in addition 

I:o the ground I: hat t: he applicant did not POSSOSS the 

requl.sjt:e qua H Ii eat: loris for promotion to the flex I: hi gher 

grade as por the (:011(111: i o n s of eligibility enti tied for 

fi naneier I iipgradsit: ion a] si) submitted that: the 	applicant: 	had 

0 I 0(1 on 1 y 11 years of ro Vgu.i ar r40rv I ce and just: i F I od t: ho 

I sstio of Ilie Impugned order. 

Applicants f:i.ied 	rejoinder 	In 	0.A. 	1353/2000 

rol torn t:ing t:he points made in the Original. Application. 

Iq 
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Heard learned counsel for the parties. 

We have given our careful consideration to the 

submission3 made by the learned counsel for the pert:ies as 

well as the rival pleadings and have also perused the 

documents brought on record. 

According to the applicants, they were given the 

benefjts as per the ACP Scheme circulated under A-i 011 and 

1.1w o I lLh() rat e 	c I a r I I I on $ I oris 	I ssiied 	undo r 	A-2 	()M . 	'I'Iu' 

beneLi Is 	'I VOfl were 	[ml rig 	taken 	away 	wi tliout: 	tiny 	cc,gonl: 

rczrsoris . if an employee who was only qualified was to be 

promoted to a higher grade, was made eligible to the Scheme, 

the extension of the scheme to isolated posts could never 

take place. In the case of isolated posts there could not be 

an assessment of the qualification to the next higher post. 

in the ci rotiitistiinces , those who were holding Isolated posts 

were til MO to he don I mi the benefit of ACP Scheme If an  

I 111.0 rpr(' tli I I oti its noW 1(IVtIflCo(l Iii 11101 IflptJgnIed order was 

adop ted . The ii rs t responderi I was not enjo i ned in law as per 

pa ra ii 01 Arinexure Al OM dated 9.8.99 to l.ssue the 

ciarificatory letter dated 7.12.2000. According to him the 

very object of the scheme being only to mi.tigate the hardship 

of the (imp l.oyees in the Group-C and D stagnating in a grade 

f o r it 1 ong 1:1 me arid as there was no provision in the scheme 

wli I cli I a Id down I. lie I. to 1)0 out: III 0(1 for I he UI riatic I ui 

upgrada I: ion the employees should possess the recruitment: 

qual.if:i.catjon for the next higher grade, the impugned order 

was highly unjustified The impugned orders of cancellation 

had been issued wil:hout affording an opportunity to the 

applicant to show cause against: the reduction. As per the 

Ad' Scheme tirid the eLaborate dan 11 cat ions issued, the 

,' 'u* 1 ice n Its were eligible for the ACI' Scheme . 	The 	i. i.gib:1 .1 1 ty 



Condition for flppointment of a post was different from the 

eligibility Condition for promotion/appointment to a higher 
post, 

One who was not qualified could not bepromoted to a 

higher post. Such an employee does not have an avenue of 

promotjon 

12 	The respondents rely on the condjtjon No. 	6 of 
Annoxure-T t:o A-i ON dated 9.8.99 and the Ministry's letter 

dated 7.12.2000 for ISSUe of the impugned order dated 

21.12.2000 in OA No. 
1353/2000 and 103/2001 and for 

wihdrawaJ of benefits/non-grant of benefjts.under ACP Scheme 
In the other two .OAs. 

I Referring to Cordjtioy) No. 7 of 

Arirexure -T to A-i OM dated 9.8.99 they submitted that in the 

case of posts will c 1- 1 were part of a well defjyed cadre, the 

benefi ts shoid be granted Confirming to the existing 

hierarchjcaJ structure only. 

13. 	
Respon(Jpnts filed R-3G statement in O.A. 	No 

1
353/2000 and R-7 statement in O.A. 103/2001 Purported to be 

indicating interalia the present grade of each of the 

applicants next higher grade in accordance with the existing 

hierarchy as per notified Recruitment Rules, qia.iificatj05 

Prose r I. bed for regul, r promo ttoh to the next higher grade in 

accordance with the existing hierarchy and qualjfjcatj05 

Possessed by the applicants to prove that the applicants do 

not have the qualjfjcatjo5 prescribed in the Recruitment 

RUl(s. They also justified the clarification dated 7.12.2000 
on the basis of Anriexnrp 22.1 of a ra 22.31 of the Report of 
I. lie F if t:li 

Cent: rij. Pay Commjsj'. (Annexure 11-311 in 0. A. 
1 V3/2000) 
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In the light of the above rival contentions we shall 

considsor the validity of the action taken by the respondents 

in the context of the objectives of the ACP Scheme as 

contained in the ACP Scheme circulated under A-i OM dated 

9.8.99 	and 	clarifications 	contained in A-2 OM dated 

10.2.2000. 

In our view para 1 of A-i OM dated 9.8.99 gives the 

Government's reasons for introducing the ACP Scheme. The 

said para 1 reads as under: 

"The Fifth Central Pay Commission in its 
Report has made certain recommendations relating to 
the Assured Career Progression (ACP) Scheme for the 
Central Government civilian employees in all 
Ministries/Departments. The ACP Scheme needs to be 
viewed as a Safety Net' to deal with the problem of 
genuine stagnation and hardship faced by the 
employees due to lack of adequate promotional 
avenues. Accordingly,, after careful consideration it 
has been decided by the Government to introduce the 
ACP Scheme recommended by the Fifth Central Pay 
Commission with certain modifications as indicated 
hereunder: -" 

From a reading of the above we are of the view that in case 

of any doubt regarding eligibility or otherwise for grant of 

benefits under the ACP Scheme, the guiding principle has to 

be to see whether the concerned group of employees are faced 

WI Ui the problom of Mtagfla tion due to lack of adequate 

promotional avenues or because of any fault of theirs. 

The conditions No. 6 and 7 of Annexure-I to A-i OM 

dated 9.8.99 relied on by the respondents read as under: 

"6. Fulfillment of normal promotion norms(benchmark, 
(lepartmental examination, seniority-cum-fitness in 
the case of Group SD.' employees, etc.) for grant of 
financial upgradations, performance of such duties as 
are entrusted to the employees together with 
retention of old designations, financial upgradations 
as personal to the incumbent for the stated purposes 
and restriction of the ACP Schemes for financial and 

/ 
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certain 	other 	benefjts(}fouse 	fluilding Advance, 
allotment of Government accommddatjon, advances etc.) 
only without conferring any Privi1eges related to 
higher stntus(e.g. invitatIon to ceremonial 
functions, deputation to higher posts,etc) shall be 
ensured for grant of benefits under the ACP Scheme." 

11 7. 	Financial upgradatjon under the scheme shall 
be given to the next higher grade in accordance with 
the existing hierarchy in a cadre/category of posts 
without: creating new posts for the purpose. However, 
in case of isolated posts, in the absence of defined 
hierarchical grades financial upgradatfn shall be 
given by- the Ministries/Departments concerned in the 
immediately next higher (standard/common) pay scales 
as indicated in annexure-IT which is in keeping with 
Part-A of the First Schedule annexed to the 
Notification dated September 30, 1997 ofthe Ministry 
or Finance (Department of Expenditure) For instance, 
incumbents of isolated posts in the pay scale S-4 as 
indicated in Aninexure-IT will, be eligible for the 
proposed two financial upgradatjons only to the pay 
sca1,e S-5 and A-6. Financial upgrádatjon on a 
dynamic basis (I. .e. without having to create posts 
in t:he relevant -  scales of pay,) has been recommend(d 
by I: ho F] f t: ii Con t: na 1, Pay Comm I ss ion or 1.y for t:he. 
'I nciirnbont s of I so.l.a led posts which have TO tJVCflues Of 
promo I ion at: 1111.  Since financial upgrade I Ions under 
the Scheme shall he personal to the incumbent of the 
isol,td Pont, the same shall be fill.ed at its 
original level (pay scale) when vacated. Posts which 
tire part: of a well defined cadre shall not qualify 
for the ACP Scheme on 'dynamic' basis . The ACP 
benefits in t:heir case shall be granted conforming to 
the existing hierarchical structure only." 

17. 	The impugned letter dated 7.12. 2000 issued by the 

first; resporidsosrit relied 071 by t:he third respondent for 

w.i.lhdraw:ing/(Jenyj rig t h e benefits of ACP Scheme to the 

applicants in t;hese Original Applications reads as under: 

The Director 
I .F. P. 
P.J3.No. 1801 
Cochjn-682016 

Sub: 	ACP scheme for the Cent; ral Coy t; 
Civilian Employees-reg. 

S I i-- , 

I 	am 	directed 	to 	refer to your letter No. 
A 1 /1 - 2/97-pt.ITI/V01 11/3968 dated 13.10.2000 on the 
above mentioned subject and to say that in a defined 
hierarchy of grades financial upgradatjon can be 
given only if an employee fulfils the conditions of 
notified Recruitment Rules of next higher post and 
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fall 1Mg 	which 	he 	cannot 	be 	given financial 
upgradat;ion under ACP Scheme either in promotion 
grade or in standard/common higher pay scale. 

Yours faithfully, 

Sd! -  K.P. Maihotra 
Under Secretary to Govt. of India" 

18. 	From condition 6 reproduced above it is evident that 

liii ii 1 iment 	of 	normal 	promot ion 	norms 	(benchmark, 

dopnrtinont:til oxiim:i rwt:iori , seniorlt:y - cum - fitness in 	the 	case 

of 	Croup-!) 	01111)1 ()Y0OM , etc. ) tire the pre-reqIJi.siL(? for grant; 

of financial upgradation. This will ensure that the 

stagnation is not due to the employees' fault. Nowhere in 

this condition, "fulfillment of conditions of notified 

Rec rul. t:ment; Rules" as included in the impugned letter dated 

7. 12.2000 Is mont; i.oned . Further, we are of the view that the 

report of the Ft ft:h Central Pay Commission or thel.r 

recornmen(la t; Ions coo id not be an authority for the respondent; s 

for :i.ssue of the letter dated 7.12.2000. Their actions are 

to be on 1. he basis of Cove rnmerit ' s o rde rs on I: he subject . On 

a compi ci; e read :1 rig of A- 1 arid A- 2 OMs we find t.: hat. there was 

no merit: ion that: the tWo 1. .i.riarici ti I upgrtidat ions WOlIl.(1 be on 

the 	basIs 	of 	pnssosstori 	of 	prescribed 	educat;:Lorui..L 

qiini.iiicat:i.oris 	for 	the direct 	recruits 	as 	stat:ed in the 

Fec mi tmeri t: Rules . From a reading of condit:ion No. 7 we 

ii rid that.fi.rianciai upgradat:ion under the scheme was to be 

given t;o the next; higher grade in accordance with the 

existing hi erar(--hy in a cadre/category of posts wi thout; 

creat;irig new post;s for the purpose and in absence of defined 

hi erarchical grades the financial upgradat ion were to be 

given by Miti I st.ri.c,s/Depart;ment-s concerned in t:he Immediately 

next: 	hi ghier 	( sttindard/com,non ) 	pay 	sc;ii Ins 	as Indi cat;od In 

Anriexiirn-TT to the said OM. 	It; was also enjoined that posts 

which, were part; of a we]. l-de:f I nod ctioi me was flO t; qua 1.1. f :i ed for 

	

ACP scheme 	on 	dynamic 	basis. 	Keeping in view the 

I- 
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instructions contained in this condition No. 7,Hfor deciding 

whether the employee5 in a particular category of post are 

entitled for the benefits of AC.P Scheme in the next higher 

grade in the hierarchical structure or in the next higher 

grade on dynamic basis, it has to be seen as td whether the 

employPeS are In posts which are part of of 
 it well. deffflo(j 

eadr&' or are lIOi(liflg 
"isolated posts". For deciding these 

aspects the respective Recruitment Rules of the lower and 

higher grade posts are relevant. 

19. 	
Respondoiits have not produced the Recrut•ment Rules 

of the po t: s 
Whi.rh have been ShoWfl by them as the "Nnx I: 

U GrII(J( In lCW(IlIrt(fl 
wI.t:f) the existing ILter/rcJ,y as per 

fbi: 1ff ed l?0( .- ruA.I.m0nt Rules" in R-3G sta tement  
Tr 	

before this 

u)unfll so that this Tribunal can consider whether the posts 

he] d by the app]. fciin t,: s and the posts shown in the statement 

could be said to be in the hierarchy of posts. Otily in O.A. 

No. 297/2001 respondents, in support of their stand that the 
app]. icari t: 

therein did not ful ff1. the quaJ.jfjcj05 
1)rescr ml hod 	for 	the 	I, ighor 	post: 	of 	BosIJn)((prt.. H od) * had 
FInn0X((1 

the Recruitment: Rules for the post: 	of 	Bosun 
(Certified) as Ar)rIexnJre_2A. In col • 7 of the Schedulp t

o  
the Recruitment- Rule5 

for the post of flosufl(Certjjed) t:he 
educa t: 

ion and other qua] ffj cations required fr direct 

recruitment is indicated as follows: 

Jferitj 

Possess I on of, 	Ft shing 	SecoJ 	hand 	(oInpe t: ency Certjfjc0 0  
I ho1ia 	fl I. 

issued 	by 	the 	Mercant I 1. e 	Marine iIfte 

I&ikle: 

Matriculation 

Successful completion of training as Fishing Second 	Hand 	
at Central Institute of Fisheries Operatives." 
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S 

In col. 10 - "The method of recruitment whether by direct 

recruitment/promotion/deputation/transfer and percentage of 

t:he vacancies to be filled by various methods" - it. is 

indicat:ed as "100% by promotion failing which by direct: 

rec mi linen t: " . I t. I .s fur t:he r stated in cot . 8 lit: led ''Whe the r 

age and educational, qualifications prescribed for direct 

recruits will apply in the case of promotees" "Age - no, 

Educational quali ficat:ion - yes". In col . 11 titled "In the 

case of recruitment by pronlotionfdeputatjon/fra.nsfpr grades' 

from which prornotion/deput - at- jon/ transfer to be made" :it: is 

si: a t:ed ''Semi or Deckhand / Senior 1)eckhand-cum--Cook with three 

years service and Junior Deckhand wi. th 5 years service in the 

respert:1 ye grade." T t: is this recrul. tment rule which is 

ret Led on by the respondents in the said Original Application 

to deny the ii nianci.ai upgrada lion under. the ACP scheme to the 

appl:i cant: therein. What has been reproduced above as to the 

contents of Co] . 	11 w:iil .cieariy 	:Iridi.,cate 	that 	what: 	the 

Recru I t.mcnf: 	Rules 	prov:I.cIP(i 	for 	is 	only 	that the post of 

llosun(eerI:jfjtj) is to be 	filled up first: 	by the serving 

employees of the lower categories who fulfil the 

qua.l.j ftcati ons prescribed for direct: recruitment. I
As for 

both JunI or and Seni or Deck hands, the next promotional grade 

is Bosun (Certi.:f:i,ed) we hold that even though in Co.l . 10, the 

word ''promo t: ion" had been used , this is actually a case of 

III 111 ng Li[) of t:he posts of Bosun (Cer I ifl ed ) by "Transfer" by 

e,npl oyee I Wer grades Who) hiI ii 1 1 liii' ((lt1c1It, I ona 

qualif Lca lions for direct: recruits. 	In this view of the 

ma I: t: er , 	I I 	(:anno t: be I: rea t: ed t: hat al, 1. these pos t:s form part: 

ci 	a 	we 1. 1 -deE i ned 	cad re'' 	as 	s t.:a l:ed 	in 	Cond It: ion 	7 	of 

Aririexure- I t;o the A-i ACP Scheme. 
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20. 	From R-3G statement we find that for the first 

applicant who is a Welder the post in the next higher grade 

had been shown as Asst. Foreman (Welding). Welder is an 

artisan post: and Asst.. Foreman is a Supervisory level post. 

As per our information the hierarchy of posts for an Artisan 

cadre is Skilled Grade-ITT, Skilled Grade-Il, Skilled Grade-i 

and Master Craftsman. In this view of the matter in our view 

the post of Welder and Assi stant Foreman could not be treated 

aspart of a well defined cadre. 

21. 	We also fl rid considerable force in the applicants' 

content: ion 	that: If eclueat:ioruij quail ticat:i.ons for t:he higher 

grade post: is being insist:ed upon for promotion of an 

employee in a lower grade, such an employee cannot be said to 

have an adequate promotional avenue as provided for in A-i OM 

dated 9.8.1999. Supposing there are two posts, Post A and 

Pos I B Post: A he 1 ng In a gra(ie lowe r than that Of Post B 

Thi mc ru] tment: qual It :I.cat ion for Post A is Matriculation and 

rc ru I t:m(m I qua 1 ii :1cm I: I on 1:o r 11110 Ii :Ighe r grade Post: B is 

(radiimit tori and :1 f it: Is provided for t:hat.: , Post: B should be 

111. led up 100% by promo Ii on by those in Post -A 'ho are 

Graduates, it can never by any stretch of imagination be 

stated that post: -B is a promotional post to post-" because 

those who have joined post A with Matriculation qualification 

can never aspire to become holders of post B unless they 

acqul me the educiit:i_onai quail ii rat:ioni or Gracluat:jon. At: the 

same t: :Lme , if t: he Rec ru I. t:men I Ru e s prov ide I: hat. a ce r t: a:I ri 

proportion of I: he post: -B woul ii ue :fi.ii.ed up by incumbent: s of 

the post-A without: any stipul ?t:ion regarding educational 

qucilficat: Ions, t:hen post-B can be taken as a promotion post 

of post-A. Reaching a higher grade post after acquiring a 

higher educational, qualification can never be considered as a 

promotional avenue and t:herefore the two post:s can never be 

106, 
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considered as part of a well defined cadre. According to us 

this has been clarified under clarification No.8 given by the 

Department 	of 	Personnel 	& Training by their OM No. 

353034/1/97-Ett (D) Vol.JST dated 10.2.0 (A2 in this 0-A) 

which reads as follows: 

8 . Appo in imen t: on the 
has -I s of 1 -1 ml. ted 
d 0 1 )11  r I IHO r l t 1) I. 
examina t: loti by wii 1. cli 
an employee joi ned a 
flew SCr'ViCe should 
he treated as 
promotion or not. 
For example, in case 
of Group-D employees 
appointed as LDCs or 
Grade-!) Stenographers 
appoint:ed from amongst: 
LDCs 51100 id be treated 
as direct recruits 
o r 110 t: 1. fl t hO 
ros pe (:1: 1 v '' lii gin' r 
grados 

if the re levarit: Rec ml linen t Rules 
provide for fill irig up of 
V/iCOflc 1 OS of. S t: enogra phe rs 
Grade-p/junior Stniographers 
by direct recruitment,jnthjctjo1 
of LDCs to the aforesaid grade 
through Limited Departmental 
Competitive Examination may 
be treated as direct recruitment 
for the purpose of benefit under 
ACPS. However, in such cases, 
service rendered in a lower pay 
scale shall not be counted for 
the purpose of benefit: under ACE'S. 
The case of Group-D employees 
who become LDCs on the has:i s of  
(l 0 Prlrtmpyit:,il eXatni nat: ion 5100(1 On 
d.tf:fere,,t: tooting. 	in 	their 	case, 
rel evant Recrul tmenl R(JI.es prescr -lbo 
a promotion quota to be f:iil ed up on 
the bsi s of departmentj 
examination. 	Therefore, 	such 
(1 pp0 In tmen I: S S hal I be Coun I ed as 
promo t :i On for I: he purpose of ACPS 
in such s:i t:uations , past regular 
service shall- also be counted for 
turther benefits, if any under the 
Scheme. 

It wi I I 1)0 ('V i(lfflt: 1. rout t:tio OhOVO t:tiiit: what: 	is 	relevant 	:is 
1155 lOg 0 U depa r t:men t:al exam:ina t: ion and 1)01: educal: ior)a]. 

qUjfftf:j0115 
possesse(J by Group-I) employees for the purpose 

of ACP Scheme. In t h e present: OA We find that the 

respondents do not have a case that the applicants have not 

passed the department - a] examination) prescribed, but their 
Contenit: -Ioy, is t:Itat: fAiey do 1)01 hOVe t:ho odticat;joyiai 
qua Ii F I (:111: I 'iis pro sc r L bo(1 	For 	di r o c t: 	re(: ri I t: s . 	i1i 1 s 
(:o)ntc'rlt 1o, 	Is riot: as pr the ACE' Sr.hc-'mc 
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From a reading of pare 7 of Annexure -I to A-i OM 

dated 9.8.99 and what is brought out above in our view what 

is required to be examined is whether there is a well defined 

cadre consisting of di.ffernt: grades where promot:.. on from the 

lower grade t:o the higher grade is on fulfil. iment of ,  

prornot: lone I. 	norms 	like 	passing of 	it 	sul tab:i.l.ity 	test 

fulfillment: of bench mark, etc. and if an employee fulfii.s 

these conditions irrespective of whether there is a vacancy 

in the higher grade or not if he has completed the prescribed 

period of service in the lower grade as per the ACP scheme, 

he will. be  etigl.bie for financial, benefits. 	On the other 

hand if a higher educe t: fond 1. qualification than whet: was 

prescribed for the lower grade post to which he 	was 

recruit:ed/provnoted, is provided for in the Recruitment Rules, 

for fill:l.ng up the next higher grade post, in that case such 

a post: cannot be l:aken as a promotional post and both the 

P0Mt;M (:1111001. he slated to belong to it "well, defined cadre." 

Ariot:her relevant: fact:or that we notice 	is 	that: 	oil, 

the post:s tinder the respondents have to belong to either a 

wel 1. dt:jnd cadre or isola ted ones. 	if they belong t;o a 

well defined cadre, there will he either a lower grade post: 

or a higher grade post in the Cadre. 	If the post is an 

isojMl:ed one, t:here will be neither a feeder post nor a 

promot; .1.orio 1. post. 	En such a case the quest ion of possession 

of prescribed qua 1, 'I fica t ions for the promotional, post: does 

not: arise at all.. The first applicant in O.A. 	1353/2000 was 

a Welder in grade 3050-4590 and by Officer order No. 74/2000 

he was given the second ACP direct: to grade 4000-6000. 	By 

t.hi S act: the respondents had accepted that the Post of Welder 

wits on Isolt,ed post: and the holder of the post; was eligible 

fur t:he hone lit: of ACP scheme on dynamic bes:i.s . 	Tf the post: 

of Welder Is an isoiat:ed post there can not be any promot tori 

0 
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post for the said post of Welder. Under such circumstances 

the claim of Welders for the benefit of ACP Scheme under 

dynamic ACP Scheme cannot be denied if they complete the 

prescribed years of service. 

We also find from piirn 11 of A-i OM dat;ed 9.8.99 that: 

any clarification/doubt as to the scope and meaning of t h e 

scheme would be given by Department of Personnel & Training 

(Establishment-D). When such a specific provision is made 

and there is no indication in the impugned order dated 

7.12.2000 that t h e same had been issued by the 	1)OPT 

(E.stnbl 1 shrnent-D) and the same has been issued by the 

Ministry ol Agrlriil t:tire, we hold that 	t:t,e 	same 	Is 	tigainst: 

pura 11 o F A - 1 OM . Even I: hough ros pond en t:s In I: he add 1. t 1 onii 1. 

reply st;atement submitted that the first: respondent had 

issued the same in consultation with the DOPT, we are unable 

t:o accept: t:he same because there is no indication to this 

effect in the said order. Thus apart from the therit, for the 

reason t.:ha t: the sal (1 order had been issued by an aut:horj ty 

not. compe t:en I: to issue the same as per Al scheme a.1 so the 

sa I (I Impugned o rde r (Ia ted 7 . 1 2 . 2000 (:annc) t: be sus t: a ined and 

is liable to he S(?t aside. 

. 	We a iso f:I rd 	t;hat: 	in OA 103/2001 , applicants had 

Filed MA 1071/2001 enclosing therewith A-8 Office Order dated 

21 .5.2001 issue(I by the Controller of Account:s (IIQ) a n d 

submi tted that: according to t;heir understanding the Senior 

Accwj,iiatit 	I net tided In A-B were also withhe] (I 	the 	lionel Its 

of ACE> Scheme stating that they were not: fu.l I.y quail fled for 

protnot; I ott as i  r Iecriij t:men t: Rules but: the 	benefits of ACP 

Scheme had been given t.:o them by A-B. According to the 

appl.i crtnt:s the same yardstick would have to be applied in 

their case also. There were no submissions from the si.de of 
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the respondents before this Tribunal in this connection 

This leads us to coflcjtjdp that what had been stated in MA 
1071/2001 as factuaj 

26 	
Though t:he responder, t: s have used only 

the word "qwiljfjc t: io" in 	tile 	impugned orders In 0. A. 	No 
1353/200() O.A.N0103/2001 and O.A. NO. 

297/2001 from a 
reading of R-3G and 

A-7 
we hold that what the respondents 

mean by the said word i.s "educational qual.if ica 
We haVe 	a 1 ready 	he Id 	I: ha t: 	when 	d I f fe ren t. 	I'(J(Jr,l I. 1 ona I 

'mall I ic t io are proscrjt)p(l for lower 
and highe grade 

posts both Posts could not be said to be a part of a well 

defjnp(J cadre. Further if such a higher grade post only is 

ava lahie to the incumbents of the said lower grade post for 

career progression, then such incumbents cannot be sal l to 
have fl'leqijii t C VeflUe of p rO,fl() 1 IOfl 

27 . 	I nlight 	of the (10:111 led /lrlaysls giVefi J, tue 
foregoing pa ragrapl,5 WC 

hold t:ha t these four Original 

Appi .Ictlt:h)r,5 are liable to Succeed to the extent indicat ed 
bei.o 

(1) We Set: aside and quasi, the letter No 	5-48/200() FY - AdI,I,I dated 7.12.2000 issued by the Govt. 	of imI I;i, 	Mini stry of Agriculture 	(WI, Ich is Annnx,jr e  
R-3C  

i-ti OA No. 	1353/2000, Anriextire R-2 in O.A. 	No. 
103/2001 arid Anhl(xlJr(j l - 3[) In 0. A. 	No. 	21 2/2001 

(ii) We set aside and quash A-5 order dated 
21 . 1 2. 2000 to Itie extent i t relatp s 

 to the Cpp1jri,t- 5  
1 n 0. A. No. 1 353 / 2000 a rid 0. A. 

No. 103 / 2001. 



We direct the respondents to continue to grant 

the benefits of ACP Scheme to the applicants in O.A. 

No. 	1353/2000 and O.A. 	No. 	103/2001 with all 

consequential benefits. 

We direct the respondents to grant the benefits 

of ACP Scheme to the applicant in O.A. No. 212/2001 

In accordance with A-3 and A-4 orders dated 11 .2.2000 

and 	1 7 . 2 . 2000 	and 	the consequent: ci aJ. benet 1 t: s 

thereof: ; and 

We set: aside and quash A-4 order dated 9.1 .2001 

in OA No. 	297/2001 and direct the respondents to 

re-examine the case of the applicant afresh for grant 

of benefits under ACP Scheme keeping in view the 

(I I reet. ions and observations contained In thi 	order 

mind Al arid A2 OM (IIit:ed 9.8.99 and 10.2.2000. 

- 	We d I. spose of the four Original Ap pli.cations as 

aboVe with no order as to costs. 

flted the lAth of December, 2001. 

Sd/- 	 3d'- 
(cLRAMAKRISHNAN) 	 (A.V HARIDASAN) 
ADMINISTRATIVE MEMBER 	 VICE CHAIRMAN 
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PPl1Cants'Ae, 

A-i: True 	COPY 	of 	the 	ACP 	Scheme 	approved 	by 	the Government as per•G.I. 	Departmnt 	of 	Personnel 	& Training O.M. 	No. 35034 /1/ 97stt(D) dated 	9.8.99. 
A-2: True 	copy of 	O.M. 	NO.35034/i/97.Esrt(D) 	(Vo. 	IV) dated 	10.2.200i3 clarifying A.C.P. 

'rri.,e 	copy 	of 	Off ice 	Order 	Nc.. 15/2000 	(No.A1/i2/g7/ Part 	1 li/H -161) 	clateci 	11. 2.2000 	issted 	by 	the Director, 	Tntegre 	Fisheries Project 	Xochj.-j6 
True 	copy 	of 	Office 	Order 	No.74/2000 (No.Ai/i7./7/parI. lIT) 	dated 	1.. 8.2000 	isthje 	by 	the 3rd respondent granting ACP 
toB. 	 grade to the applicants 1 

True 	copy 	of 	car1,i'jori 	order 	No. f22/2000(No Ai./i . 2/97/part 	Ii:) 	dt1 21 .12.2000 	1s 	by 	t ron d p p 	 he 3rd  I 

A Ti 	t( 	Cupy 	(f 	reIreO,lt'attIi 	dated 	22 ..12. 2000 st,bmi 	f- ed 	hfrrc. 	the 	rjrecto Tnteqrat 	Fisheries Pro ject, 	Kochi --.1.6 	by 	the •lntegrate3 	Fisher'je Einpl oy 	' 	Pr1ert- ton. 	 Project 

A-7 : et:rairt 	of 	the 	relevant 	porti h 0 	V 	 on 	 t of the repor 	of 't - th 	Pay 	('omujssj(')fl recommendation from to 	22.31. 	 para 	22,1  

A R Tue 	copy 	ot 	A!j1'iur 	22.1 	capti)neJ 	13asi.c 	Features, 0.1 	A C, 	71 cherne rer:orflrnfldd 	for 	Centrat 	oVernmpnt r-uip I 

A1ifl(>urr. 

I? 	IA: Phlt'( ) 	, r,py 	of 	t h' 	order 	No. 75/2000 	clat:ed ' hO3r 	'!'0flonrlônt 	 ..   ci 	 1 	A. 2000 	of. 

P 	lJ PIiofio 	copy 

	

of 	f 	J ct ter 	No :PAO/Aari,cochi n/PrecJieck /JFP/jX-'J7/172 dated 	ii .1.0.2000 	of 	t. in t 	c) f f jp 	Cocn h i 	
h 	Pay 	and 

R- 3C: Photo 	copy 	of 	t:h 0 	let tr 	No.5-- 4 / 20 00Fy...A,TIj 	dated 7. 1.2. 2000 	of 	the Ministry of Agr iculture 
R-:lD: Photo 	Copy 	r)f 	t h 	UndertaJj nq' 	given 	by 	the aplicant... p 

copy 	01 	t he 	undlert:aki rio arc 	I i (hit 	 q 	yen 	by 	tl'ie 

n 	SlF .y 	f 	I lie 	tiflde)"7jj1r; 	qivn 	by 	thr 

P 	:3'; flint,0 	C,.py 	)J 	the 	l , rttrineflt: 	howjg 	the 	 grade of 	the 	app Fl cmit: prepare(l by 	the 	3rd 	respondent  
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11-311: 	Photo copy of S1.No.(1.) of Anne,ccg.22,1, of pra 22.31 of Annexuro A-7 

A-i: 	True copy of the ACP Scheme approved 	by 	the 
Government as per G.i. Department of Personnel & 
Training O.M. NO.35034/1/97-E8tt(D) dated 9.8.99. 

True 	copy 	of 	the 	Office 	Memorandum 
No.35034/1./7...p;f- t.7() (Vol.1V) dated 10.2.2000. 

A-3 	'N 	 n 	Off ice 	Order 	'No. 15/2000 (Mo.Al./i 2/07/Part 11:1.) dtd 11.2.2000 irsued by the 
Director . intlearated Fisheries Project, Kochi-16. 

True copy of Office Order No.74/2000 (Ho.A1/1-2/97/ 
Pert ITT dated 1.8.2000 issued by the 3rd respondent. 

True copy of cancellation order No.122/2000 (No. 
Ai/1-2/Part 11/737) dated 21.12.2000 issued by the 
3rd respondent 

True 	copy 	of 	representation 	dated 22.12.2000 
t: tril h''fryr 	i - hp t)ii- ' t-  ot - / 	Tflt:erirntied 	Fl herie; PT oje:t, 	Koc'h i,-1 6 	t.h?;olIcJh 	the inteqrat:.eel Fisheries 

Piect PI1Ipr7(Ofl 	drnt ion, 

True 	copy 	of 	ardci. 	dated 	9.1. 2003 	in MA. No.1627/20fl() in 0.A. 	No.1,353/2000 of 	the Hon'ble Central Admi nist; rat ive Tribunal , Ernakulam 

A-fl: 	Tt!v•' 	copy 	of 	Office 	Order 	No.29/2001 
(Mo.A.12n23/prArl/Crd/ACp 	Schorne/2000-Oi/557_BO) i 	hy 	h 	C(r,tro] 1 er ef Accoijt:.s (IIQ) 	Govt. 	of / 	Mi 71ftt ry 	of 	Aori':u.1tut' 	& Cooperatjn, New DeJ hi. d'tr1 21.5. 200:1. - 

5 POTI ( 'I'fli 	i\71Iiry17 r'' 

I.: Ti.ue 	erry oL 	.1 ett:or 	No. PAO'/Agri /Coch in/P re-check/ 1x . 17/I 2  c1.-u -.d 	Ii .10.2000 	issued 	by 	Senior I ....:, 01. f I cel: 	to 	the 	Accounts 	Officer, 	integrated r"ihprI( Project, 	Cochjn. 

IZ: - 'Ii: "e 	copy of 	lettet 	No. 548/2000-Fy. 	Adiin, (.nvr'3fl,.r,t of 	I ndi 	, 	 Ministry 	of 	Aqrj cui.'t- ur 	to 	the 
Coch in. 

P 	3: Ti- wi copy of. tincler't akJ.ncjdated 	2 	12. 2000 	furnished 	by thu. 	LI 	;ippli.cant; 

'I'ulle 	copy oj 	U "I d c-1  I - ta k inc 	fsIiecl 	by 	the 	2nd I 	t 	C 	Ti 71 

P 	!: 'I's 	v 	'py Ut 	lillirl 	1k.i.iio 	frtijsIj 	by 	th 	:3 1 d  
200(). 

6: Tj. u'. 	r'pv if. 	llndtakjnq 	fur!lishe1 	by 	the 	lt:Ii 

Copy of 	tTiI mnr issued by Di rector 3ic. 
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A-i: True 	copy 	of 	the 	ACP 	Scheme 	approved 	by, 	the Government 	as 	per 	G.T. Deartment of Personnel and Training O.M. No.35034111, 97Estt 	(D) 	dated 9.899. 
True 	copy. 	of 	O,M.. 	140.5 1034./1/97_Estt 	(D)dated: 10.2.2000. 

A-3: True copy of Order No.14/2000 	(No.A1/1-2/97/part III, H 	201) 	dated 	11.2.2000 	issued 	by 	the 	Director, Integrated Fisheries Project, 	Kochi-16, 

True copy of Sanction Order No.A1/1-1/2000/F 97 dated 
17,2.2000 	with 	fi<atjon 	statement 	issued 	by 	the Accounts 	Officer, 	Integrated 	Fisheries 	Project, Kochj -16. 

A-5: 	True e>tract of the relevant portion of Para 22.1 to 
22.31 of the Vth Pay Commission recommendations along 
with Annextire 22.1. 

R'spondents' Annexire 

R3A: 	Phnto copy of the order No. 33/2000 dated 16.3.2000 
of the I.F.P. Cochjr-). 

P3B: 	Photo copy of the order No.74/2000 dated 1.8.2000 of 
I: h e I .F I'. 	Co c h in. 

P3C: 	Photo copy of the letter No. PAO 
OFP/IX...1 7/122 of 	th 	M i n i Stry of Aqrjcilt - (iated I 1 . 10 - 20W) 

R3D: 	Pho to COPY of the letter No . 5--48/ 2000--Fy . Admn. 	dated 7 . 12.2000 of the Ministry of Agriculture. 

0 .A. 297/2001 

Applicant's Annexure 

True copy of t he ACP Scheme approved 	by 	the 
, Gove, - rim , nt .  tls Per G.I. 	Department of Personnel and Triinjnq O.M. 	rlo.35034/1/97_Estt (I)) dated 9.8.99. 

A -2: 	Tru o 	copy 	of 	the Meinorancltjir, No. 35034/1 /97-Estt (I) )• (Vol ....V) dated 10.2.2000, 

True copy 	of 	r o p r e s e n t a t i. o n. 	dated 	22.11,2000 SlIbrnjI - hl by the applicant to the 2nd respondent. 

True copy of Memo No.13-2/2000 Adm. dated 9.1.2001 
i.uueci from the Office of the Director, Central 
Institute 	of Fisheries Nautical and Engineering 
Traininq, Kochi.-16 

R2A: 	Pho1 	copy of fho recruitment rules of the post of 

CERTIFIED TRUE COPY 
Date .............................. 

Deputy Registrar 


