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CENTRAL ADMINISTRATIVE TRIBUNAL s
ERNAKULAM BENCH : '
O.A. 211/2005 Y
MONDAY, THIS THE 12TH DAY OF DECEMBIR 2005
CORAM j
1
HON'BLE MRS. SATHI NAIR, VICE CHAIRMAN \1 o
HON'BLE MR. GEORGE PARACKEN, JUDICIAL MEMBER ' - A
Ramadasan Pothan S/o Sankaran L :
suuperintendent of Police, Crime Branch CID !
Kannur, residing at Priyanka, Ashok Nagar, B
Mangalore, Karnataka State. ..Applicant |
o E
By Advocate Mr. K. Ramakumar 13
|
Vs. \
1 The Union of India represented by the } e
Secretary to Ministry of Home Affairs i
New Delhi. f }
!
2 State of Kerala represented by the :
Chief Secretary, Government Secretariat
Thiruvananthapuram.
3 The Director General of Police ‘ ,
Kerala, Thiruvananthapuram.
4 The Ssecretary
Union Public Service Commission ]
Shahjahan Road, New Delhi. |
5 P.K. Madhu, Superintendent of Police i.
Vigilance & Anti-Corruption Bureau, :
Southem Range Thiruvananthapuram. ..Respondents

By Advocate Mr. Sunil Jose, ACGSC forR1 & & oL
By Advocate Mr. K.G. Bhaskaran, St GP forR 2 & 3 :
By Advocate Mry ~Alexander Thomas for R-5

ORDER
HON'BLE MRS. SATHI NAIR, VICE CHAIRMAN ;
The applicant in this O.A. who is working as Superintendent of
Police, Crime Branch CID, Kannur, seeks a declaraﬁon that he is due to
be granted promotion to ihe IPS cadre and for a direction to the
respondents to promote him to the IPS on the basis of his inclusion in the
Select List for promotion. The applicant who was considered for

promotion to the IPS cadre on the basis of his senijority in the cadre of

Deputy Superintendent of Police (Annexure A-1) in which he was placed
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at Sl. No. 52, was selected and placed at No. 3 in the Selec;t List after
assessment of the official records. The recommendatio:hs of the
Screening Committee were approved by the UPSC but his natne is being
deleted from the list in which the appointments have been njjade to the
IPS cadre as notified at Annexure A2. The applicant subm:its that it is
understood that. the appointment has been denied due to a vigilance
enquiry pending against him, that to his knowledge the enquirjj'y has been
closed.  According to him he has been discriminated égainst and
~_subjected to hostile treatment and the denial of promotion; in spite of
approval of his name by the Screening Committee and tHe UPSC is
patently violative of Articles 14, 16 and 21 of the Constitution of India.

2 Reply statements have been filed by the respondent;s 2 & 3 0n
behalf of the State Government and the fourth respondent the UPSC. The
fifth respondent had been impleaded as additional respondent No. 5 as
per order in MA 631/2005 dated 5.9.2005. In the reply statement filed by
the second respon}dent the State Government, it has been coptended that
the OA is not maintainable either in faw or facts as the enljtire selection
has been done in accordance with the IPS (Appointment by Promotion)
Regulations, 1955. The IPS Selection Committee for the yéar 2004 met
at New Delhi on 30.12.2004 in order to prepare a Select Ljist against 6
vacancies available in the State cadre of Kerala as on 1.1.2004. The
Selection Commiu;e prepared a select list consisting of sixj State Police
Service personnel and the list has been approved by tﬁe UPSC on
2.3.2005. The Government of India notified the appoinf;tment of five
officers from the Select List as per the notification dated 10.3.2005. The
applicant whose name was included provisionally in the Sglect List and
approved by the UPSC has not been appointed as his Integ;rity Certificate
stood withheld by the State Government. A vigilance enquiry was
instituted against the applicant on allegation of amassm,zent of wealth
disproportionate to his known sources of income. Thie Director of
Vigilance and Anti-Corruption Bureau had forwarded a freport to the

Government vide _his letter dated 28.3.2005, based (?m which the
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Government of Kerala vi\de G.O.(Rt.) No. 1042/05/Home date?d 27.4.2005
has decided‘to conduct an enquiry for violation of Rule 24 'aind 26 of the
Kerala Government Servants' Conduct Rules, 1960 (Anr}[lexure R-1).
Therefore, the State Government could not certify the inﬂ'egrity of the
applicant. Under Regulation (5) of the IPS(Appointment by Promotion)
Regulation 1955 the name of an officer included in the Select List shall be
treated as provisional if the State Government withholds fthe “integrity
certificate' in respect of the ofﬁcer‘or when any department}al or criminal
proceedings_ are pending against him. This renders the ofﬁc}er unsuitable
for appointment to the IPS. Further in their additional state'm;ent, the State
~ Government submitted that the Deputy Superintendent of P!'olice, Kannur
Range has been authorised to conduct an enquiry as pe’t GO(Rt) No.
1342/05/Home dated 31.5.2005 and the Enquiry Officer has been directed
to submit the enquiry report and PR minutes within two : months. The
Enquiry Officer has taken further action to collect the docunLents from the
querintendent of Police, Vigilance and Anti Corruption BLreau Special
Cell, Kozhikode and that some more time will be required tof» complete the
enquiry proceedings.

3 In its detailed reply statement the respondent No.z;; namely, the
UPSC have explained the pfocedure for making the selectiirans to the IPS
cadre in accordance with the IPS (Appointment by Promotion)
Regulations 1955 read with IPS Recruitment Rules 1954. 'lili'he role of the
UPSC falls under the Regulations 3, 5(4) and 5(5) of fithe aforesaid

[
Promotion Regulations. The provisions regarding validity of the Select

List and for provisional inclusion of officers in the Select List are

contained in Rgulation 7. The factual position has beenfz explained as

follows:

7.1  Ttis respectfully submitted that a Selection Committee Meeting to
prepare the select list of 2004 for promotion to the IPS, Kerala Cadre was
held on 30.12.2004. The Government of India had determined 06 (six)
vacancies in the promotion quota for the year 2004. The zone of

consideration was three times the vacancy ie. 18. The name of the

applicant (Shri P. Ramadasan Pothen) was considered in the eligibility list

at S.No. 6. At the time of the Selection Committee Meetmg, the State

Government had withheld the integrity certificate of the Applicant and had
1
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intimated that a vigilance inquiry was pending against him for amassing
wealth disproportionate to his known sources of income. Thé Selection
Committee that met on 30.12.2004 graded the applicant as Very Good' on
an overall relative assessment of his service records. On the basis of this

assessment, his name was included in the Select List at S.No. 3,
provisionally subject to grant of integrity certificate by the State

Government.
7.2 Ttis further submitted that the Select List of 2004 was a’ppr'oved by
the Union Public Service vide letter dated 2.3.2005 and the same ceased to
be in force with effect from 1.5.2005 i.e. after 60 days from the date of
approval of the List. No proposal, however, was received frorﬁ the State
Government for making the applicant’s inclusion in the Selcct list as
unconditional during the validity of the Select List. Hence the inclusion
of applicant in the Select List continued to be provisional and he could not
be appointed to IPS during the validity of the Select List.”
4 As regards the contention of the applicant that he wa$ selected
and approved, the UPSC has confirmed that the appl@cant was
considered and included provisionally at Si. NO. 3 of the Seléct List as
per Regulation 5(5), since the State Government withheld the integrity
certificate of the Applicant and had indicated that a vigilance erilquiry was
pending against him. As regards the contention of the applicaint that the
enquiry is understood to have been closed and juniors to him |r|1 the State
Police Service have been appointed, the UPSC have subrinitted that
these are matters under the purview of the State Govemmef\t and the
reply of the State Government will have to be referred for thc!e purpose.

The Select List was approved by the Commission on 2.3;2005 and

remained valid till 1.5.2005. In accordance with Regulation 7(4) the

| applicant's inclusion in the Select List continued to be provisional and

hence he could not be appointed to IPS during the validity p'eriq»d.

5 Rejoinder has been filed by the applicant denying th%at he has
been informed of any such vigilance enquiry as pointed out by the State
Government and that the entire enquiry was based on a faise c;omplaint.
6 We have heard Advocate Shri K. Ramakumar, the learned
counsel for the applicant, Shri Sunil Jose, ACGSC for R 1& 2, Shri
Alexander Thomas for the additional 5" respondent and Séhri Ranjit,
State Gowvt. Pleader for R2 & 3. | |

7 Both sides strongly contested the issues. It was argu;led by the
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learned counsel for the applicant that the vigilance enquiry on Lthe basis of
which the integrity certificate has been withheld by the State C;-}ovemment
has been closed and the report of the Director, Vigilance ‘,'shows that
there are no charges pending against the applicant and the atl"%empt of the
Government is somehow to see that the applicant is not sele(i‘:ted to IPS.
They have mixed up the earlier proceedings along withg the fresh
disciplinary proceedings in order to show the applicant in a bad light. The
departmental proceedings initiated now is an individual one énd till date
no memorandum of charges has been received by the ap}plicant, the
charges are of minor nature only, there is nothing adverse in tline ACRs of
the applicant so as to withhold his integrity certificate and in sh‘brt, there is
no disciplinary proceedings pending against the applicant at Ethe time of
the selection or during thé validity of the Select List so as to in\i/alidate his
inclusion in the Select List. The State Government's cz:-unsel'| submitted
that they had acted strictly in accordance with the provisp to Sub
Regulation (5) of the Regulation 5. The counsel drew our al‘[lttention te
the reply filed by the UPSC in which they have clearly conﬂrm%d the fact
that the State Government had withheld the integrity ceﬂiﬁcéte of\ the
applicant at the time of Select Committee Meeting itself on tlrne ground
that vigifance enquiry is pending against him. The enquiry coulcli not reach
any finality before the expiry of the Select List on 1.5.2005. ‘

8 The learned counsel for the additional fifth respondﬁent while

\
agreeing with the stand taken by the Central and State Governments

argued that the State Government had considered this issu&e and on

27.4.2005 decided to institute the departmental disciplinary pr@pceedings
against the applicant and were therefore not in a-position to igrant the
integrity certificate to him. Thus, in view of the statutory n‘pandatory
provision in Regulation 7(4) and the proviéo thereof, the prayer of the

applicant for appointment to IPS is not maintainable and is o}nly to be

I
'

|
9 We find that though extensive arguments were placed} by both

|

sides the issue raised in this OA falls within the narrow compass of the

rejected.
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nawély the Indian Police Service (Appointment By Promotion)
Regulation, 1955 which have been made in pursuance of Indian Police
Service (Recruitment) Rules, 1954 and are statutory in nature. The
various players in the act viz. the Central and State Governments and
the UPSC have to act within the ambit of the role defined for them in the
Regulations. The task before us is only to see whether these
functionaries have adhered to their roles. It would be profitable therefore
to extract the rélevant provisions of the above Regulations governing the

issue:~

Regulation 5. Preparation of a list of suitable
officers:- .

(1) Each Committee shall ordinarily meet every
year and prepare a list of such members of the
State Police B8Services as are held by them to be
suitable for promotion to the Service. The number
of members of the State Police Service to be
included in the 1list shall be determined by the
Central Government in consultation with the State
Government concerned,and shall not exceed the
number of substantive vacancies as on the first
day of January of the year in which the meeting
is held, in the posts available for them under
Rule 9 of the recruitment rules. The date and
venue of the meeting of the Committee to make the
Selection shall be determined by the Commission:

Provided that no meeting of the Committee
shall be held and no 1list for the year in
guestion shall be prepared when:

(a) there are no substantive vacancies as on
the first day of January of the year in the posts
available for the members of the State Police
Service under Rule 9 of the recruitment rules; or

(b) the Central Government in consultation
with the State Government decides that no
recruitment shall be made during the year to the
substantive vacancies as on the first day of
January of the year in the posts available for
the members of the 8State Police Service under
Rule 9 of the recruitment rules;or

(c)the Commission, on 1its own or on a
proposal made by either the Central Government or
the State Government, after considering the facts
and circumstances of each case, decides that it
is not practicable to hold a meeting of the
Committee to make the selection to prepare a
Select List.

Explanation:- In the case of Joint Cadres, a
separate Select List shall be prepared inh respect
of each State Police Services
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(2)The Committee shall consider for inclusion 1in
the said 1list, the cases of members of the State
Police Service in the order of seniority in that
service of a number which is equal to three times
the number referred to in Sub regulation (1)

N Provided that such restriction shall not
apply in respect of a State where the total
number of eligible officers is less than three
times the maximum permissible size of the Select
List and in such a case the Committee shall
consider all the eligible officers:

Provided further that in computing the number
for inclusion 1in the field of consideration,the
number of officers referred to in Sub regulation
(3) shall be excluded.

Provided also that the committee shall not
consider the case of a member of the State Police
Service wunless on the (first day of January of
the year in which it meets he is substantive in
the State Police 8Service and has completed not
less than eight years of continuous service
(whether officiating or substantive) in the post
of Deputy Superintendent of Police or in any
other post or posts declared equivalent thereto
by the State Government.

Explanation- The powers of the State Government
under the third proviso to this Sub-regulation
shall be exercised in relation to the members of
the State Civil Service of a Constituent State,
by the Government of the State.

The Committees shall not consider the <cases of
the Members of the State Police Service who have
attained the age of (54 years) on the (the first
day of January) of the year in which it meets:

Provided that a member of the State Police
, Service whose name appears in the Select List in
( force immediately before the date of the meeting
of the Committee and who has not been appointed
to the Service only because he was included
provisionally in the Select List shall be
considered for inclusion in the fresh 1list to be
prepared by the Committee, even if he has in the
meanwhile attained the age of fifty four years.

Provided further that a member of the State
Police Service who has attained the age of
fifty- four years on the first day of January of
the year 1in which the Committee meets shall be
considered by the Committee if he was eligible
for consideration on the (first day of January)
of the year or of any of the years immediately
preceding the year in which 'such meeting is held
but could not be considered as no meeting of the
Committee was held during such preceding year of
years)

X X X X X X X X X X

(5)The 1list shall be prepared by including the
required number of names, first from among the
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officers finally classified as ‘outstanding' then
from among those similarly classified ! as “Very
Good' and thereafter from amongst those! similarly
classified as ‘Good' and the order of names inter
se within each category shall be in the order of

l
~their seniority (in the State Police Service.

Provided that he name of an icer so included
in the list shall be treated as provisional if
the State Government, withholds the | integrity

certificate in respect of such officer of any

broceedings are contemplated or pending against

o) thi dverse against  hi .[ come
l

|

10 The provisions of the Regulation relating to the va!irhity period of

- |
the Select List and for making “unconditional” the names of provisionally

included officers in the select list igmélso extracted: ?

Regqulation 7-Select List (1) The Commi s!sion shall
consider the list prepared by the Committee along
with- ‘

(a) the documents received from the State
Government under Regulation 6 ;

(b) the observations of the Central Government
and unless it considers any change ' necessary
approve the 1ist.

(2)If the Commission considers it necessary
to make any change in the list recei vedl' from the
State Government, the Commi ssion shall inform the
State Government and the Central Government of
t he changes proposed and after taI ing 1into
account the comment, if any, of the State
Government and the Central Governgnent, may
approve the list finally with such modification,
if any, as any, in its opinion, b91I just and
proper. : ‘ :

(3) The list as finally approvesad by the
Commi ssion shall form the Select List of; the
members of the State Police Servi ce. ,

(4) The Select List shall remain in iforce till
the 31st day of December of the year in which the
meeting of the Selection Committee was | held with
a view to prepare the list under Sub-regulation
(1) of Regulation 5 or up to sixty day$ from the
date of approval of the Select List by the
Commi ssion under Sub regulation (1) olr, as the
case may be finally approved under Sub-regul ation
(2), whichever is 1ater:

Provided that where the State Government has

e o declare rovlisionally
included officer in the Select | List as

~unconditional' to the Co mmission during the
period when the Select List was in force, the
Commi ssion shall decide the matter within a

period of ninety days or before the .date: of
meeti ng of t he next Selection Commi ttee,
whichever +ds earlier apnd if the Commi ssion
declares the inclusion of the nro:visionallv
included officer in the Select List as
unconditional and final, the abppoi ntment of the




Provided further that in the event of any
new service or services being formed by!en] arging
the existing State Police Service or |otherwise
being approved by the State Government as the
State Police Service under Clause (j) of Sub-
regul ation (1) of Regulation 2, the Select List
in force at the time of such apprdval shall
continue to be in force until a new lislt prepared
‘under Regulation 5 in respect of the members of
the new State Police Service, is approved under

Sub-regul ation (1), or as the case may be,-

finally approved under ,Sub-—,’regul ation
(2)e e, [ [
11 The first contention of the applicant that he Vs’las eligible for

consideration and his name was included in the Select Listj at Sl.No. .3 is
admitted. However, it is to be noted that his name wasfincluded_only
provisionally as per sub regulation (5) of Regulation 5 sénce the State
Government had taken the stand that a vigilance enqui ’ was penciing
against him. The veracity of the submission is bgme 9ut l;")y the fact that
the enquiry had been instituted by the Director, Vigilarfnc-e and Anti-
Corruption Bureau in pursuance of State Gowt. letter dat!ed 14.6.2002.
Therefore when the Select Committee met on 20.12.2004 t;he enquiry was
pending. The applicant has contended that vigilance enqt}iiry was closed
and the Director Vigilance has submitted a report to thef effect that no
further action was required. The Director, Vigilance has! submitted the
report only on 8.4.2005 but as seen from the orders issucli:-d by the State
Government vide G.O.No. 1042/05/Home dated 27.4.20(%5 had reported
that the applicant had not obtained the sanction offthe competent
authority for acquisition/disposal of property thereby violati{ng Rule 24 and
26 of the KGSC Rules, 1960. The contention of the apf»plicant that the
vigilance enquiry was closed way back and thé departmerjntal proceedings

now instituted is a fresh proceeding which could not have fany nexus with

the preparation of the Select List is not found to be correct. The

departmental proceedings are an offshoot of the original :L/igilance enquiry |

regarding disproportionate assets and the charge off not obtaining

|
I
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sanction from the competent authority for acquisiﬁonldi;isposal of the
properties is a violation of the Conduct Rules::aannot be sbid to have no
bearing on the integrity of the officer. At this stage, the provisions of
Regulation 7 are attracted which further provideg that during the period
the Select List is in force, the State Government can forwifa\rd a propbsal
to declare the inclusion of a provisionally included ofﬁcér in the Select
List as “unconditional” and the Commission shall decide the matter Within
a period of 90 days and if the Commission declares such officer in the
Select List as unconditional the appointment éan be conéidered by the
Central Government. Apparently in this case the State Gévernment has
not forwarded a proposal or were not in' a position to forward such a
proposal during the validity of the Select List which ceased to be in force
w.ef. 1.5.2005, as the departmental proceedings could not%be concluded
by the State Government before that date. The issue o% the integrity
certificate in respect of an officer working under them is the function of
the State Governmenf. It is a very important and crucial function. The
selection of State Government Police Officers to the IPS ciadre is based
entirely on merit and ability. The fact that integrityl is also a major fact-or
et is evident from the provisions of the Regulations empowering the
State Government, to withhold the integrity certificate in respect of any
officer if disciplinary proceedings are contemplated or pehding against
him or anything adverse against him has come to the noﬁcé of the State
Government. These selections have to follow the highest 'standards to
ensure that only the best are selected. Even the slightest doubt cast on
the characfer and integrity of the selected éfﬁ'cers wouid make the
exercise lose its credibility and affect the mo(rale of the ser\j!/ices. In the
instant case, a vigilance enquiry was pending at the time of §election and
a report was received thereafter and was under conside:fration of the
Government leading to a decision to institute a departmentai proceeding.
The arguments of the learned counsel for the applicant in this regard that

no disciplinary proceedings as such was pending or no charges were

framed against him are not relevant in the context of the above
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Regulations. Denial of promotion on the above grounds and following the

A N
- sealed cover procedure are relevant only for the proceedings prescribed

|

under the CCS (CCA) Rules. In the IPS (Promotion) Regulations the

wording of the proviso to sub regulation 5 of Regulation 5 extracted at
para 9 supra is very clear. It is a sweeping provision and encompasses

any thing adverse which has come to the notice of the State Government.

12 Therefore viewing the case of the applicant within the totality of

the Rules and Regulations, the action of the State Government cannot be

faulted and as far as the UPSC is concerned, since tt;\ere was no

inimation from the State Government regarding any faroposal for
!

applicant's inclusion unconditionally in accordance with Reggu!ation 7(3)

they could not act and therefore in accordance with the pi}oviso to the
Regulation 7(4) the appllcant's inclusion in the Select List coLtmued to be
provisional and hence he could not be promoted to the !P]S during the
validity period of the said list. - The prayer of the applicant has no merit
and it is rejected.  On 20.4.2005 this Tribunal had passed an interim
order that the non-appointment of the applicant solely on _tjhe' ground of
expiry of the Select List will be subject to the outcome of this OA. In

view of our finding as above the interim order stands\/acated.F

13 The O.A. is dismissed. No costs.

Dated the ..l.é?./.l.‘.’...December, 2005.

2l o
SATHI NAIR

VICE CHAIRMAN
|

GEORGE PARACKEN
JUDICIAL MEMBER




