IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 209/91 |
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DATE OF DECISION 10 -4-92

fr MR Rajendran Nair : .
I- : Advocate for the Applicant

: Versus
The Collector of Custons,
Kochi-9 and others

Respondent (s)

Mc NN Sugunapalan, SCGSC Advocate for the Respondent (s)
CORAM : : * 2

The Hon'ble Mr. NV Krishnan, Administrative Member
. _ and
The Hon'ble Mr. N Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to .see the Judgement?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?
To be circulated to all Benches of the Tribunal ?>,

& wn o

JUDGEMENT

Sh_NV Krishnan, A.M

The applicant is an employee under the Collector of Customs,
the first respondent. He.is a permanent UD Clerk as evidenéed_by
the Annexure-II seniority list.  He was directed on 30.12.88 tao
furnish-his uillingnesswor otherwise for consideration for promotion
to the grade of Examiner (Annexure-III). He expressed his willingness
on time. In the meanuhile, he was promoted on a regular basis to
officiate és Deputy Office Supefintendent~Level.II with effect from

, '
18.7.89 by the Annexure-I order of the Respondent-1. However, so
far, no action has been taken to fill un the vacancy of Examiners

in the promotion quota though the direct quota of appointment of

Examiners has already been filled up.



- -
2 It is alleged by him that after his foicigting
promotion as Deputy Office Superintendent Level-11,
his juniors were directed to express their millingness for
being considered for the post of Preventive Officers.

The applicant s éontention is that he should not have

-~

been excluded from consideration because he still had

A}

his lien on the post of ub Clerk.
3 If is alleged that-the practice used to be that
when.promctions are to be made for the post of Examinery

. hreventive Bffigers, the persbns promoted as Officiating
DOS Level;II were hotionally reverted as UDCsand
ponsidered.‘ However, such consideration was. not given
to him nou because of the Anﬁexure IV circular dt. 10.6.88
issued by the Ministry of Finance)&hich states as
follouws: |

" A point has been raised by a Collector of
Central Excise as to uwhether UDCs who have
been promoted to the grade of Dy. Office
Superintendent Level-II can be reverted to
their substantive grade of UDC, at their
own request, for consideration of their
promotion to other grades such as Inspector
of Central Excise etc. The matter has been
considered in consultation with Department

- of Personnel ‘and Training and they have observed
that when the individuals have already accepted

~the promotion, their reversion to the lower post
is not in order as it would create administrative
problems in filling up the posts.' Department of
Personnel and Training have, therefore, advised
that reversion of the persons working in Dy.
“ffice Supdt. Level-II to UDCs simply for the
purpose of considering them for promotion to
other posts is not in order. The advice of
Department of Personnel and Training may be
noted for compliance in future.®

4 The applicant alleges that the Annexure-IV

'\l L] ‘er ’ ~ .
circular wag meitff circulated nor made known to him when

he was promoted as DOS Level-II by the Annexure-~I order.

W



He should have been given an opportunity to revert, if :
there was a change in the past practice not made known
to him. He contends that Annexure-lv cénnot_sﬁand in
tﬁe way of his being considered for promﬁtion because
he is étsubstantive only ig the post of UD Clerk and hence
his lien is on that post only. He should, therefore,
be treated only as a UD Clerk for the purpose of
‘ considéring his case for further promotioh.

5 When a representation dated 4.5.90 was made by

"him in this behalf, he was informed by the Respondent~j
(Annegu re-V) that his request for consideration for
promotibn'to the grade of Examiner could not/be écceeded‘
to. It is in these circumstances, that the applicant
has prayed for the following reliefs:

(i) To declare that applicant was eligible tobe
. considered for the promotion to the post of
Examiner/Preventive Officers by virtue of
his seniority and eligibility as on the date
rOf. -occurrence .of wvagancy, .and ‘£ 6" 8irsct the
respondent to consider the case of the
applicant for promotion with reference to
the state-of affairs as on the date of
bccurrence of vacancy and to promote the
applicant as Examiner/Preventive Officer

- with retrospective effect from a date on which

he would have been promoted had he been so
considered. -

"(ii)To set aside Annexure~IV and Annexure V.M

6 The respondents have filed a reply denyir;g that
any relief is due to the applicant. It is contended that
the Annexure IV letter was ﬁéde Known to the dffice

staff of the Customs House. In this connection the
f£RAAVWER respondents state as follous:

"S. The avermm ts contained in para 4(5) of the
0.A. are also not fully cérrect. The Ministry's

letter.F.No.A 32011/10/88-Ad.IIIA dated 10.6.1988
(L' regarding the policy to be folloved where a person



after getting promotion to a higher post seeks
reversion hasbsen incoerporated in CBEC Digest
of July, 1988 and the same has been circulated
in all the sections of the Customs House. It

- is also pertinent to state that Shri TS Madhu-
soodhanan, UDC, who was promoted as Dy.yFFice
Superintendent Level~-II prior to Shri VK Ayyappan
against the reserved vacancy, declined promot ion
to the cadre of Dy.0ffice Supdt. Level-II based
on the instructions dated 10.6.88. The applicant
is also aware of this development. Therefore,
he cannot plead ignorance now, at this belated
stage having enjoyed the promotion benefits
willingly,."

7 The applicant accepted the promotion as Deputy

- Office Superintendent, Levei—II withe ffec£ from 18.5.89
uhicﬁ was declined by his senior TS Madhusoodhanan.

It is, no doubt, true that the applicant’s willingness

in regard to being considered for promotion for the

post of Examiner was obtained by tﬁe letter dated
30.12.88 (Annexure-II1). This uas, however, for
consideration of the DPC which was to meet then., It

is stated that a nuhber of representations haa been hade
against the Angexure-IU letter déted 10.6.88 and hence
the DPC could not meet in time. Their epfesentations

Qere sent tb‘theAMinistry who advised by its letter

dated 29.11.90 (Annexure R2) that the.representations—
including one of the applicant - should be rejected,
Hence, the DPCA@eeting for the purpose of considering
the.prOmotion of Examiner had to be convened only
subsequently. It is, in theé ﬁeanuhile; that the applicant,
knowing fully well about the Annexure A IV cifcular,‘
accepteﬁ promotion as DOS LevelfII, though it was declined
b& his senior Sh Madhusoodhanan. In the circum;tances,'

the respon&ents contend that the application is without

ény force and it shoulg |
' ® rejecteq
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8 wé have heard the.partias and perused the
recordse The learned counsel for the applicant.subﬁits
that the ﬁnnexure IV is arbitrary and contrary to the
'provisiOns'oF the Recruitment Rules and cannot be
allowed to stand iﬁ the way of‘being considered for
promotion as £xaminer,

g . On our directions, t@e learned counsel for the

' reépondents produced thé Customs‘Department (Group-C)
Recruitmen% Rules, 1979. The rules are clear that the
post of UWC is a feeder category separately for three
posts,'namely,.DDS Level—Ilz Preventive foicer(ﬂrdinary
'Graéé)'and Examiner (Ordinary Grade). UF these, the
éost-of DOs Level-—II is in a louer pay scale ( R 425-700
pre-rev1sed pay scale) while the posts qf Examinar
(Drdlnary Grade) and Preventiuelﬁfficer (Ordinary Grade)
are in the same highér'pay scale of R 425-800. Therefore,
UDCs always preferred to get promoted to the posts of
Preventive folcers or Examiners and considered promotlon
as DOS Level Il as a stop gap arrangement.,

10 It‘appears that in,the past there was no
restriction on considering a UDC already promoted as

DOS Leve}-ii For promotion as Examiner or Preventive
UFFicer.\ For t his pufpose, the persons were treated to
have been reverted to;tée poét of UWDC on a notional
basis. It is this éract.re uhich has been stapéed by
the Annexure IV circular of ghe Ministry of Finance.

11 The main purpose of Annexure~IV seems to be to

-énsure that if a UDC uas interested_only in promotion
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clarifactory
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dictory.
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to the post of Examiner op Preventive Officer, then

he should express his willingness for that’purpose

and be prepared to wyait till a chance came his uay,

‘He could not be promoted as DOS Level-1I as a stop

gap arfangement. Thus the garlier practice which

| gave the best of of both the worlds was stopped:

by Annexufe IV. As a ;esuit,only-those UDbg who are
p;epéred to work as DﬁS and seek further promotion

in that cadre and forgo claims for promotion as Examiner/
Preventive Officer were COnsidered for such proéotig

12' The learnéd counsel for the applicant contends
that Annexure IV is contrary to the Recruitment Rule.and
cahnot be enforced. We have considered this argument, irx
kﬁﬁx&%xt&&kﬁ&nkXR&X&%xtheuﬁecnﬂitment Rules:are silent

in regard to this matter. The Ruleé merely state that UpC
is feeder category for three different kinds of posts.

The Annexure IV instruction merely f.ills the gap /fto

clarify that if one is promoted as DOS Levél~II, one
~ later

‘cannot be conslderedzfor Promotion as Examiner/Preventive

Officer. We are of the vie@ that the Annexure IV cannot
be assailed on thed‘ground. that it is contrary to the/

13 The learned cmunsel for ﬁhe applicant states

thét as hi§ lien is séill as a UWC, he has g rigﬁt te

be con;idered for promotion; His having a lien has nothing
to do with the matter. UDC with 5 years ! service are
eligible for promotion. D0S Llevel-IJ ié not éféedér
category for thé post of Examiner/Preventive Officer.

The lien on the post of UDC will come into play, when for
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some reascn - like abolition of post; return of senior
' U from the post of DOS-ITI.
from d eputation etc. - he;has‘to be reverted/ In that case
as he has a lien on the UDC, he will be reverted to thét
post. |
14 ‘It is clear ?rom the facts brought out in the
reply of the réspondénts thag the applicant was fully
aware éf the‘Aﬁneguré IV letter of the Ministry of
finance. He‘acéebted‘the prémotion'as DOS Level-II

‘ { the restrictions on reversion
knowing fully well/as mentioned in Annexure-IV., It does
not iie ih his - mouth to state that he shouldkB considered
for prqmotion to the post of Examiner. If he wanted to be
considér§a f0r the post, he should have rejected the
offér of promotion to the post of DOS Level-IT in the
manner as his immédiate éenior Hadhusoodhanan is stated
tq_have‘dbclined that offer.
‘15-‘ The apbli,ca.nt. clains that the post of Examiner
‘had Falleﬁ Qa#ant ldng.beFore he was ﬁromotéd as Dos Level=I]
5y the Anﬁdxure-l obder. Had the case been considered
then he would have been promoted as Examiner. 'The
respondents state tﬁat this argument.is hollow and
meaningless.‘ By the time véc?ncies of Examiner arosé,
.Annexure IV had already b een issued. Promotion to the

post of Examiner was délayedﬂ because many persons had
S ' | : order |
represented against the Annexure IULand those respresentations

were finally disposed of by the Annexure R2 letter dated

\

29.11.90. Secondly, having became guware of Annexure AIV
the applicant could have declined promotion as DDS level-II.

Lastly, it is not as if the applicant was the senibrmost

-

Person who would have been considered had he not
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became DO0S Level-II. Others senior to him were alsg
there e.g., ‘ladhusocodhanan who declined prOmotiﬁn as

UBC. UWe agree that this argument is untenable.

16, _' In the circumstance, we are of the vieg that_y
the consideraﬁion of the applicant for the ﬁost of
Preventive Offi cer/Examiner is barred by Annexure IV
which has been legally passed by the Ministry. 1In the
circumsiance, wé find no merit in this application which
is_dismissed.
17 Theré’uill be no order as to costs,
Mg gy

(o
(N Dharmadan) -~ (NV Krishnan)

Judicial:ﬁembep | Administrative Member



