
I 

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
ERNAKULAM BENCH 

0. A; No. 	
209 of 	1992 

DATE OF DECISION 29.5.92 

V.A. Hj.ssain 	 Applicant (/ 

cate for the Applicant Z 
Versus 

Union of India rep.by 	Respondent (s) 
Secretary, Ministry of Finance 
New Delhi and others 

Mr.GeQrge Joseph,CGSC . 	Advocate for the Respondent (s) 

CORAM: 

The HonbleMr. S.P.Mukerji, Vice Chairman 

The Hon'ble Mr. A.V.Harjdasan, Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement ? 
To be referred to the Reporter or not ? VA 
Whether their Lordships wish to see the fair copy of the Judgement ? 
To be circulated to all Benches of the Tribunal ? 

JUDGEMENT 

(Pn'b1e Shri S.P.Mukerji,Vice Chairman) 

In this application dated 3.2.92 filed under 

Section 19 of the Administrative Tribunals Act the applicant 

an Ex-serviceman who had been reemployed as LDC in the 

Income-Tax Department and retired from that department on 

invalid pension on 31.5.91 has challenged the impugned 

order at Annexure-I in so far as it directs recovery of 

peflSiOfl relief and also enhanced military pension drawn 

during his reemployrie nt and has prayed that the respondents 

be directed to disburse the gratuity anount along with 

interest. 

2. 	 The brief facts of the Case are as follows. The 

applicant retired after 11 years of military service with 
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a military pension of Rs.50/. per month and was 

reemployed in the IncomeTax department as an LDC 

on 22.2.73. His pay was fixed at the minimum of the 
post of $t 

pay scale of the/rLC andwas granted increments. He  

was promoted as UDC on 25.10.85 and took rètiremt on 

medical grounds on 31.5.1991. He was granted an 

invalid pension of Rs.387/_ and according to him he 

was entitled to get a gratuity oERs.12,961/_, which 

has not so far been paid to him. The adju$tment 

directed at Annexure-I according to him is unwarranted. 

According to him relief on military pension cannot be 

denied to him thring the period of his re-employment 

nor Can the respondents deny the enhanced military 

pens jOfl. 

3• 	According to the respondents the applicant 

had not revealed that he was a military, pensioner and 

on subsequent enquiry it was discovered that he was 

drawing military pension during the period of his 

re-employment. It was found that he was drawing 

dearness relief on his military pension and the over-

payment on this score came to Rs.2,201. When it was 

found that he' was drawing military pension also the 

military pension in excess of the ignorable pension 

of Rs.50/- was to be recovered from him and this came 

to Rs.23,929/-. Since the applicant i's heavily indeed 

to other persons and attachnent notices have been 

received by the Income-tax department for the purpose 

of recovery of those debts, in order to safeguard tie 

interest of the Governrrent the gratuity amount has been 

withheld as a measure on abundent caution. They have 

conceded tIt if the over-payment is found to be lesser 

than the amount x#as worked out, the balance will b 

paid to the parties who hve sent recovery notices to 

the department. 
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4. 	We have heard the arguments of the learned 

Cunsel for both the parties and gone throuh the 

documents carefully. So far as the relief on military 

pension is concerned a Full Bench of this Tribunal by 

a najority decision dated 20.7.89 in T.A.K.732/87 and 

a..bunch of other Cases decided as follows: 

"Where pension is ignored in part or in its 
entirety  for consideration in Eixinj the 
pay of re-employed ex-servicemen who retired 

from military service before attaining the 
age of 55 years, the relief including adhoc 
relief, relatable to the ignorable part of the 
pension cannot be suspended, withheld or re-
covered , so long as the dearness allowance 
received by such re-employed pensioner has 
been determined on the basis of pay which has 
been reckoned without consideration of the 
ignorable part of the pension. The impugned 
orders viz. 0.M.No.F.22(87_EV(A)/75 dated 13.2. 
1976, O.M.No.F.10(26).B(TR)/76 dated 29.12.76 

ON.No.F.13(3)_EV(A)/76 dated 11.2.77 and O,M. 
NO.M. 23013/152/79/MF/CGAAJI(Pt)/1119 dated 
26.3.1984 for suspension and recovery Of relief 
and adhoc re'ief  on pension will stand modified 
and interpreted on the above lines. The cases 
referred to the Larger Bench are remitted back 
tote Division Bench of Ernaku.lem for disposal 
in details in accordance with law and taking 
into account the aforesaid interpretation given 
by one of us (Shi S.P.Mikerji, Vice Chairman)4" 

Thus so far as the applicant is concerned, we declare t 

the relief including adhoc relief relatable to the 

ignorable part of the military pension cannot be  r e- 

covered from him evenduring the period of his reemploy-

ment. The ignorable part of the military nsion which 

was Rs.50/- for certain categories of Ex-servicernen was 

increased to Rs.125/ in accordance with t1 Ministry of 

Finance'sO.M, of 1.7.78 and the entire military pension 

for the same category of exservicemen was allowed to 

be ignored by the Ministry of Finance's O.M. of 24.10.33 

for non-commissioned officers. 

5. 	. 	Though in the judnent oE this Tribunal dated 

31.10.39 to which one of us (S.P.Mukerji,Vice Chairman) 

was a party in T.A.K.404/87 and a-bunch of three other 
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cases it was directed that those who had not opted to 

come over to the Q.M. of 19.7.78 and 8.2.83 f 	getting 

the benefit of enhanced ignorable pension should'be given 

an opportunity to opt for these O.Ns, in. another order 

by this very Bench dated 18.12.99 deciding O.A.K.507/83 it 

WCS held that since the option was conditional upon the 

optees losingthe benefit of h&F entire previous reemploy.- 

ment sei-vjce the offer of such option is inequitable. It 

was also held that if the total military pension was to 

be ignored prior to 1.1.96 for certain categories of 

ex-servicemen when the game military pension was enhanced 

to Rg.375/- a the minimum from 1.1.96 the same shou1 

continue tobe ignored for the purpose of pay fixation. 

In that case the directions given were as follows: 

"1. Grant of relief on the ignordbl6 pension 
of Rs.50/.- upto 19th July, 1973 and thereafter 
relief on the tthl pension should be allowed 
to the applicant and any deduction made from 
the DCRG on that score should be refunded 
to him within a period of one month from 
the date of communication of this order. 

2. The entire amount of military pension of 
.Rs.375/- should be ignored for the purposes of 
pay fixation of the applicant theffect 

from 1.1.86 as if the applicant had opted for 
the O.M. of 8.2. 33. The over deductions made 
from t he DCRG by, deducting R  s. 325/- from h i s 
salary should be 'refunded to t he applicant 
within the game period as laid down in (i) 
above," 

The detailed 	 ignoring the enhanced military 

pension after 1.1.86 was given by this very Bench of the 

Tribunal in its judgment dated 20.12.30 in O.A.144/90. The 

relevant extracts are as follows: 

"It us start with theDepartment of Personnel 
and Training's 0.M4N0.3/7/86.-Estt(Pay.II) dated 
9th Decemlr, 1985 (Annexure  R.3(e) in O.A. 
710/39) by Which the re-employed pensioners 
also were giv&i the benefit of revised pay scale 
with effect from 1st January, 1986. Para 2 of 
this O.M. is extracted below:- 

...5 
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2.(i) The initial pay 02 a re-employed Govern- 
ment servant who elects or is deered to have 
elected to be governed by the revised pay scale 
from the 1st day of January, 1986 shall be 
fixed in the following manner, namely: 

QJ1ç o_~hp  _,_4:ey is ions of_Ru 1 e of the 
a Governrrent servant who retired without 
receiving a pension gratuity or any other 
retirement beneEit and 

are zove rnetvantwho received. 
ps i onor any other retirement be nefits 
butchre_ed_while fix ing pay 
onre-emp lont. 

2(u). The initial pay of a re-employed Govern-
ment servant who retired 

and who elects or is 
deernedtr have elected to be governed bytle 
rdvised scales from the 1st day of ,  January, 
1936 shall be fixed in accordance with the 
provisions contained in Rule 7 of the Central 
Civil Service (Revised Pay) Rules, 1936. 

In add ition to the pay s o fixed, the 
re-employed government servant would continue 

ver anv _~T!2unt whichasbeigQeduCte 

ance with the provisions of Note 1 below para 

1(c) ofMinistrv of Finance Office Memorandum 
No.F8(34)Estt.III/57 dated tle 15th November, 
1958 shall continue to be decuted from the pay 
and

ac 

After pay in the rvised scale is fixed 
in the manner indicated above, increments will 
be allowed in the manner laid down in Rile 8 of 
c.c.S(R.P) Rules, 1986.tI (emphasis added) 

From t he above it is clear that V ide para 2 (i) abo've 
for those re-employed pensionerswho did not get any 
retirement benefit or whose pension was totally ignored-
for purposes of pay fixation on re-employment, their 
re-employment pay on revision will be fixed like any 
.other Central Government servant without any deduction 
because.of pension. In respect of the re-employed 
pensioners whose full or part of pension was to be 
taken into acconf for pay fixation on re_emp1oymet 
vide para 2(u) above, their re-employment pay in 
the revised scales would continue to be subjected to 
adjustment by deductiOn on the basis of the non-
ignorable part of the unrevised pension. It may b e  
remembered that the aforesaid O.M. of .9th December, - 

1936 was issued when it was decided to ;ive revised 
pay scales to the re-employed pensioners, but when 
their pension had not been revised. Subequently 0n 
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the pension also wasrevised with effect from 
1.1.36, the impugned order dated 11th September 
1987 (AnnexureA1) was issued. ?or the facility 
of reference, the order is quoted in full as thilows: 

"Subject: Applicability of CCS(RP) Rules,1996 
and CCS(RP)Ameijdment Rule 1987 to 
persons re-employed in Government 
service after retirement, whose pay 
is debitable to Civil Estimates. 

The undersigned is directed to invite attention 
to this Department O.M. of even No.dated 9th 
December, 1986 whereby persons re-employed in 
Civil posts under the Governmit aEter retire-
ment and who were in the reemployment as on 
1.1.86 were allowed to draw pay in the revised 
scales under CCS(RiP) Rules, 1986. A point has 
arisen as to whether conseent on the revisiOn 
of pension of the employees with effect from 
1.1.1936, the revised pension should be taken 
into reckoning for the purpose of fixation of 
pay of suchre-eUPlOYed persons in the revised 
scale. 

The matter has been considered. It has been 
held that if the revised pension is not taken 
into consideration, certain unirnded bené fits 
are likely to accrue to re-employed pensioners 
as they will draw the revised amount of pension 
which would invariably be higher than the 
earlier amount of pension, in addition to pay 
already fixed oñthe basis of the pension 
granted to them earlier. The President is 
accordingly pleased to decide that pay of 
pensioners 	Q_ 	 mplenton 1.1.1936 
and wh 	awLixedinaccordance with tie 
2rOviSiQa 	t his departrnentO.M. clatsd 9,1236 
MAy 	ref ixed with e EEectfj.198j 

kirinto_account the_revisedens ion._Lile-
wisei ncreageththe pe nonoxrvicemen 
under separate orders_of Ministry of De fence 
may also be 	 ref ixation 	pay 
intermsofovis ions of t his dartmentO.M. 
d 	.12.1986. Over payments already made 
may be recovered/adjusted, as is deemed necess- 
ary. All re-eijipioyed pensj.oners would therefore, 
be required to intimate to the Iads of Officers 
in which they are working, the amount of revised 
pension .sarctioned to them with efEect from 
1.1.86 for the purpose of re-fixation of their 
pay after taking into account their revised 
pension. 

In  so far as the application for these 
orders to the perns serving in the Indian 
Accounts and Audit De artment is concerned, 
these orders are issued in wntaltation with the 
Comptroller and Auditor General." (emphasis 
added), 

Since tl7e order of 11th September, 1987 directs adjust-
ment of the pension of ex-servicemen by re-fixation 

of their re-employment pay in terms of the O.M. of 
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9th December, 1986, the respondents cannot re- 
introdue through the backdoor, the ignorable 
part of the pension which continued to be ignored 
by the O.M. of 9th DecEmber, 1936. The qyestion of 
dedj.ction of pension fran the re-employment revised 
pay arises only in respect of those re-employed 
ex-servicernen who fallwithinub-para 2(u) of the 
O.M. of 9th December, 1936. Since the applicants 
before us had their entire amount of pension ignored 
by virtue of the 1983 order, which has not been 
snperseded by the impugned order of 11th Sptemb 
1987, they fall within the application of sub-para 
2(i) of the O.M. of 9th Decnber, 1986 wherein 
there is no mention of adjustment of pension by 
deduction from pay as has been mentioned in b- 
para 2(u) thereof. The above conclusion is supported 
by ti Ministry ofFiflance's letter No.A-38015/72/ 
88-Ad,IX dated 5th April, 1989 (a copy off which 
is placed on the Case file) as quoted below:- 

"Sub:- Re-fiation of pay of re-employed 
military pensioners as per CCS(RP)Rules, 
1996-regarding. 

I am directed to refer to your letter 
F. No 250/1/ stt/Rep/89-dated 6.1.1989 on 
the above subject and to say that matter 
has been examined in consultation with 
departments of Personnel & Training and P&P 
who have held the views that as far as the 
application in 0.1,I1 .No.3/9/87-Estt.(PII) is 
concerned incrse in pension w,e.f. 1.1,86 
has to be adiustpd from the 
the revised scale ecng those where 

ns ion is not at all reckonable fact or  
thos ned under O.M. No.s(i)/3  3-D (C iv. i) 
dated 8 • 2.1983 of the Ministry of_Defeg 
Any overpayments already made also required 
to be recovered. 

2. Regarding fresh opportunity to exercise 
option under Clause (b) of sub-rule Ci) of 
Rulel'9 of CCS(Pensjon)Rules, 1972, the 
Department of Pension & Pension Velfare had 
stated that option once exercised is final 
and cannot be changed. The petitioner may 
be informed accordingly." (emphasis added). 

From che above darificatory order it is crystal clear 
that where pension is to be igiored there is not be 
any adjustment of re-employment pay in the revised 
scale. By the same logic where the part and not the 
whole of military pension is to be ignored for pay 
fixation, the same is to be ignored in tle revised 
pension for purposes of pay fixation in the revised 
pay scale. 

5. 	Even otherwise, the contention of the respon- 
dents that one should not get the double, benefit of 
revised pension and revised pay simultaneously is 
not valid, when military pension as such has to he 
inored in part or full as the case may be. That the 
i;norable part of pension is irrelevant and 'non est' 
for the purposes of pension relief or advance incre-
ment for re-employed pensioners, has been so held by 
two Larger Benches of this Tribunal in their judg-
ment dated 28.7.1989 in TAK 732/37 etc. For pension 
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and 
relief/in judgment dated 13.3.90 in O.A.3/89 etc. 
for advance incfemert. Fortified, in ratio by 
these two judgements of the Larger Benches and in 
letter by the Ministry of Finance's O.M.. of 5th 
Aorj, 1989, we have no hesitation in reiterating 
our earlier finding that re-employed military pen-
sioners whose full or part of the pension WaS to be 
ignored before 1.1.36 will Continue to have the vhole 
or part of their revised military pension ignored 
for the purposes of re-fixation of their re-employ- 
rnent pay in the revised scales after 1.1.1986. We, 
however, find nothing wrong in the O.M. of 11th 
September, 1987 which seems to have been misinterpreted 
and wrongly applied in the case before us." 

6. 	In the acts  and circumstances we allow the 

application, set aside the impugned Order dated 17.1.92. 

at Annexure-I in so far as tt makes the applicant liable 

to pay pension relief and enhanced militaty pension and 

direct that the Death_cum_Retirement  13ratuity to which 

the appiicant is entitled should be paid to him without 

adjusting the over-payment of pension relief and enhanced 

military pension. Interest on the balance amount payable 

to t he applicant at 12 per cent rate be also allowed: from 

the date of his retirement on invalid pension till the 

date of actual payment. There will be no order as to 

costs. 	
-c,.n 

(A.v.icRI A&AN) 
	

• (s.P.NLJKERJI) 
TJDICIAL MEMBER 
	 • VICE CIIRMAN 

29-05-1992 

ks5592. 


