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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKUILAM BENCH

Original Application No. 208 of 2011*
with
Contempt Petition No. 58 of 2011 in OA No. 208 of 2011
: Original Application No. 283 of 2011
| with
*Contempt Petition No. S5 of 2011 in OA No. 283 of 2011
Original Application No. 303 of 2011
with
Contempt Petition No. 60 of 2011 in OA No. 303 of 2011
Original Application No. 764 of 2011

+d

N)on)DPY | this the 23 day of Januan y, 2012

CORAM:

Hon'ble Mr. Justice P.R. Raman, Judicial Member
Hon'ble Mr. K. George Joseph, Administrative Member

1. Original Application No. 208 of 2011 -

1. K. Balakrishnan, Foreman (PPC), Naval Ship Repair Yard,
Naval Base, Kochi-680004, Residing at No. 15, Padmapriya,
Pratheeksha Nagar, Thoppumpady, Kochi.

2. S.Mohan Raj, Foreman (Radio, Naval Ship Repair Yard),
Naval Base, Kochi-680004, Residing at No. 27/1798-A,
L-24, Kasturba Nagar, Kochukadavanthra, Kochi.

3. Darly John, Technical Assistant (Engineering),
Naval Ship Repair Yard, Naval Base, Kochi-680004,
Residing at Kannanthadathil House, Maradu P.O., Ernakulam.

4. D. Gerogekutty, Foreman (EGF), Naval Ship Repair Yard,
Naval Base, Kochi-680004, Residing at Poikavila House,
Fr. Mulavarikkal Road, Konthuruty, Thevara P.O., Kochi-13.

5. R. Shajikumar, Foreman (Power), Naval Ship Repair Yard,
Naval Base, Kochi-680004, Residing at Vijaya Bhavan,
Kannanakuzhy P.O., Mavelikkara, '
Alappuzha District-690505. ... Applicants

(By Advocate — Ms. K. Girija) |
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2 .
Versus

Union of India, lepresented by Secretary to the
Government of India, Ministry of Defence, North Block, New Delhi.

The Flag Officer Commanding in Chief, Southern Naval Command,
Headquarters, Koch1

The Chief Staff Officer (Personnel and Administration),
Headquarters, Southern Naval Command, Naval Base, Kochi-68 004

The Principal Dlrector of Civilian Personnel, -
Integrated Headquarters Ministry of Defence (Navy) New Delhi.

The Commodore Superintendent, Naval Shlp Repalr Yard,
Naval Base, Kochi — 682 004.

Joint Control of Defence Accounts, Area Accounts Office,
(Navy), Perummannur, Kochi-10. e Respondents

(By Advocate — Mr. Sunil Jacob Jose, SCGSC)

2.

- 1.

Contempt Petition No. 58 of 2011 in OA No. 208 of 2011

K. Balakrishnan, Foreman (PPC), Naval 'Ship Repair Yard,
Naval Base, Kochi-680004, Residing at No. 15, Padmapriya,
Pratheeksha Nagar, Thoppumpady, Kochi.

Darly John, Technical Assistant (Engineering),

Naval Ship Repair Yard, Naval Base, Kochi-680004,

Residing at Kannanthadathil House, Maradu P.O., |
Ernakvlam. -~ . Petitioners

(By Advocate — Ms. K. Girija) |

Kochi-68 004.

Versus

Vice Admiral K.N. Suseel,

Age and father's name not known to the petitioner,
Now working as Flag Officer Commanding in Chief,
Southern Naval Command, Headquarters, Kochi.

O.P. Kaura, ‘

Age and father's name not known to the petitioner,

Now working as Chief Staff Officer (Personnel and Administration),
Headquarters, Southern Naval Command, Naval Base,
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Vrvek Chawla,

Age and father's name not known to the petitioner,

" Now working as Commodore Superintendent,

Naval Ship Repair Yard,
Naval Base, Kochi — 682 004.

S. Remani, |

Age and father's name not known to the petitioner,

Now working as Joint Control of Defence Accounts (in charge),
Area Accounts Office (Navy), '

* Perummannur, Kochi. | | Respondents

(By Advocate — Mr. Sunil Jacob Jose, SCGSC)

3.

1.

'Original Ani)iication No. 283 of 2011 -

C.J. Paulose, Foreman (ICE), Naval Ship Repair Yard,
Naval Base, Kochi-680004, Re51d1ng at Choothukulayrl House,
S.N. Puram, Aluva West Vﬂlage Aluva.

M. Vyayan, Chargeman—l (Electncal)

Naval ship Repair Yard, Naval Base,

Kochi-680004, Residing at Ushus,

Thurutheparambu Road, Vazhakkala, , ,

Thrikkakara (PO), Kochi-682021. . - ... Applicants

~ (By Advocate — Ms. K. Girija)

Versus

Union of India, repxesented by Secretary to the
Government of India, Ministry of Defence North Block, New Delh1

The Flag Ofﬁcer Commandmg'm Chlef, Southern Naval Command,
Headquarters Kochi. 4

The Chief Staff Officer (Personnel and Admmrstratlon)
Headquarters, Southern Naval Command, Naval Base, Kochi-68 004.

The Princrpal Director of Civilian Per's:onnel; o .
Integrated Headquarters, Ministry of Defence (Navy), New Delhi.

The Commodore Supermtendem; Naval Ship Reparr Yard,
Naval Base, Kochr 682 004. -

Joint Control of Defence Accounts, Area Accounts Office,

| (Navy), Perummannur, Kochi-10. : e Respondents

(By Advocate - Mr Suml Jacob Jose, SC(:SC)



4. Contempt Petition No. 55 of 2011 in OA No. 283 of 2011

M. Vijayan, Chargeman-I (Electrical),

Naval ship Repair Yard, Naval Base,

Kochi-680004, Residing at Ushus,

Thurutheparambu Road, Vazhakkala, |
Thrikkakara (PO), Kochi-682021. S Petitioner

(By Advocate — Ms. K. Girija)
Versus

1. Vice Admiral K N. Suseel,
Age and father's name not known to the petitioner,
Now working as Flag Officer Commanding in Chief,
Southern Naval Command, Headquarters, Kochi.

2. O.P.Kaura,
Age and father's name not known to the petitioner,

Now working as Chief Staff Officer (Personnel and Administration),

Headquarters, Southern Naval Command, Naval Base,
Kochi-68 004. : -

3. Vivek Chawla,
Age and father's name not known to the petitioner,

Now working as Commodore Superintendent,
Naval Ship Repair Yard, Naval Base, Kochi — 682 004.

4. S.Reman,

Age and father's name not known to the petitioner,

Now working as Joint Control of Defence Accounts (in charge),

Area Accounts Office (Navy), |
Perummannur, Koca. Respondents

(By Advocate — Mr. Sunil Jacob Jose, SCGSC)

5. Original Application No. 303 101'2011 -

K. Mohanakumar, Chargemaﬁ (ICE),

Naval Ship Repair Yard,

Naval Base, Kochi-680004,
Residing at Pamba Vihar,
Defence Quarters, Type III-A-5,

Plluruthy, Kochi-. .. Applicant

(By Advocate - Ms. K. Girija)
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. - Versus

1. Union of India, represented by Secretary to the
Government of India, Ministry of Defence, North Block, New Delhi.

2. The Flag Oﬁicér Commanding in Chief, Southern Naval Command,
Headquarters, Kochi.

3.  The Chief Staff Officer (Personnel and Administration),
Headquarters, Southern Naval Command, Naval Base, Kochi-68 004.

4. The Principal Director of Civilian Personnel,
Integrated Headquarters, Ministry of Defence (Navy), New Delhi.

5. The Commodore Superintendent, Naval Ship Repair Yard,
Naval Base, Kochi — 682 004. :

6. Joint Control of Defence Accounts, Area Accounts Office,
(Navy), Perummannur, Kochi-10. ... Respondents

'(By Advocate — Mr. Sunil Jacob Jose, SCGSC)

6. Contempt Petition No. 60 of 2011 in OA No. 303 of 2011

K. Mohanakumar, Chargeman (ICE),

Naval Ship Repair Yard,

Naval Base, Kochi1-680004,

Residing at Pamba Vihar,

Defence Quarters, Type III-A-5, .

Plluruthy, Kochi-6. R Petitioner

(By Advocate — Ms. K. Girija)
Versus

1. Vice Admiral K.N. Suseel,
Age and father's name not known to the petitioner,
Now working as Flag Officer Commanding in Chief,
Southern Naval Command, Headquarters, Kochi.

2. O.P.Kaura, | -
Age and father's name not known to the petitioner,
Now working as Chief Staff Officer (Personnel and Administration),
Headquarters, Southern Naval Command, Naval Base, Kochi-68 004.

3. Vivek Chawla,
Age and father's name not known to the petitioner,
Now working as Commodore Superintendent,

-
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Naval Ship Repair Yard, Naval Base, Kochi - 682 004.

'S. Remani,
Age and father's name not known to the petitioner,

Now working as Joint Control of Defence Accounts (in charge),
Area Accounts Office (Navy),

Perummannur, Kochi.

(By Advocate — Mr. Sunil Jacob Jose, SCGSC)

Original Application No. 764 of 2011 -

K. Krishnakumér, Chargeman-I,
Naval Ship Repair Yard, Naval Base,

. Kochi-680004, Residing at Kuzhikkattil House,

Annanad P.O., Thrichur District — 680309.

C. Vijayan, Foreman,

Naval Ship Repair Yard,

Naval Base, Kochi-680004,

Re31dmg at Jaithra, 26/1063, Jyothi Nagar
Konthuruthy, Kochi-682 013

K.G. Jose, Chargeman-I,

Naval Ship Repair Yard, Naval Base,
Kochi-680004, Residing at Kachappilly -
House, Champannoor, Angamally South PO,
683573. .

V.P. George, Chargeman-],

‘Naval Ship Rrepair Yard, Naval Base,
. Kochi-680004, Residing at Vazhakuzh]thadathll

House, Kadackanad PO, Kolenchery,
Ernakulam District — 682311.

M.M. Sarangadharan Nair, Chargeman-i,

Naval Ship Repair Yard, Naval Base, Kochi-680004,
‘Residing at Cheppilatharayil House,
Peroor P.O., Kottayam.

P.M. Peter, Chargeman-I, Naval Ship Repair Yard, .
Naval Base, Kochi-680004, Residing at
Puthepurakal, Palluruthy, Kochi-682006.

P. Mani, Foreman, Naval Ship Repair Yard, -
Naval Base, Kochi-680004, Residing at
Manu Nivas, Chemmanathukara P.O., Vaikom.

P

P.J. George, Chargeman-I,
Naval Ship Repair Yard,

Respondents



Naval Base, Kochi-680004, L
Residing at Padiyara House, ‘
House No. 1956A, Santhi Nagar,

Thevara, Kochi-682013.

(By Advocate — Ms. K. Girija)
Versus

1. Union of India, represented by Secretary to the |
Government of India, Ministry of Defence, North Block, New Delhi. ..

2. TheFlag Oﬁicer Commanding in Chlef Southern Naval Command
Headquarters, Koch1

3. The Chief Staff Officer (Personnel and Administration),

Headquarters, Southern Naval Command, Naval Base, Kochi-68 004.

4. The Principal Director of Civilian Personnel
Integrated Headquarters Mlmstry of Defence (Navy) New Delhl

5. The Commodore Supenintendent, Naval Sh1p Repalr Yard,
| Naval Base, Kochi — 682 004. ‘

6.  Joint Control of Defence Accounts Area Accounts Office,
(N avy) Perummannur Kochi-10. | ..... . Respondents

(By Advocate Ml Sunil Jacob Jose, SCGSC)
These appliCati‘ons having been heard'on 7.12.2011, ﬂle Tribunal on

23- 01-19  delivered the following:

ORDER

By Hon'ble Mr. K. George Joseph, Administrative Menlber- |

Having common issues these OAs and CPs were heard together and

are disposed of by this common order.

2. The applicants in OA No. 208/11 were promoted from the grade of
Assistant Foreman (Rs. 6500-10500/-) to the grade of Foreman (Rs. 7450-

11500/-) on 18.1.2006 by the respondents. The applicants in OA 283/11

L
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were promoted on 31 1.2008 as Foreman i 1n the scale of pay of Rs. 7450-

11500/- or as Chargeman-l in the pay scale of Rs. 5500-9000/- as the case

may be. The applicant 1 in OA No. 303/11 was promoted on 10.7.2006 as

| Ch’argemah-l n _the pay scale of Rs. 550&}9006/—. The applicants in OA No.
764/11 were promoted as Chargealan-l or F_oreman as the case may be in the
year 2006 or 2007 as the case may be. Their pay was ﬁxed under _FR .
22(1: )(2)(1). The grades of Assi"stant Foreman and Forenian or Chargeman I
and Chargeman I were merged into a common- cadre ‘of Foreman or
: Chargeman with Rs. 9300- 34800/— plus Grade pay with retrospectlve effect
from 1.1.2006 as per CDS (Rev1sed Pay)Rfules, 2008 notified on 9.9.2008.
A clarificatory :lette; vof DOP&T dated 13.8.2009 advised the resbondents to
ignofe the promotions granted in the mefged , se’ale durihg, the period from
1.1.2006 to the date}'of amendment of recruitmeﬁt fdles for merged posts' in
teems of CDS (Revised Pay) Rules, 2008. On 4.12.2009 Annexure A-5 in
OA 208/11 was issued by the »_‘,_South.ernv Naval. Command to recover the
ﬁzéatioxl | benefit granted upon vpvrom'oﬁcm, t‘o the post merged after
3’1.12.2005. ”Vide impugned orders at' Annexures A-9 to A-13 dated
"5;3.2011 the applicanfs in OA 208/11 were informed that the fixation
| gran::ted to them on promotion has been caa.celledland that their pay would
be reduced by one stage aﬁd that -excess amount, paid to them would be
recoVered. The 15t applicant in OA 208/ 11 _made represeatations at
Annexures A-6 and A-8 dated 22.12.2009 and 26.7.2010 re‘s.pective.ly which
have not yet been »replied to. Aggnieved the.‘ap'plieants in OA-No. 208/11

have sought the following reliefs:-

|
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“(a) Call for the records leading to Annexures A5, A7 and A9 to
Al3 and to quash the same.

(b) declare that the applicants are enfitlcd to protection of their
pay fixed on the basis of extant rules at the time of their regulation
promotion as Foreman.

(c) direct the respondents not to cancel and refix the pay fixation
benefit already granted to them on their promotion as Foreman.

(d) direct the respondents not to recover the benefits of pay
fixation granted to the applicants on promotion to the present grade.

(e) award costs to be paid by the respondents to the applicants,
incidental to this application, |

(f)  pass such other orders or direction as deemed just, fit and
necessary in the facts and circumstances of the case.”

Similar reliefs have been sought by the applicants in other OAs as well.

3. The applicants contended that the benefit of pay fixation already
granted to them under FR 22 (1)(a)(i) on account of shouldering higher
duties and respons{bilities on their promotion made to the vacancies in the
higher post as pef relevant recruitment rules cannot be taken away on the
basis of clarification No. 4 in Annexure A-3 dated 13.8.2009 because
retrospective amendments cannot take away the vested rights of employees.
The impugned orders are illegal, unreasonable and discriminatory. In
Mohammed Surat Ali Vs. Union of India — 1975 (3) SCC 76 the Hon’ble
Supreme Court observed that “it is true that a rule which cénfers a right of
actual promotion or a right to be considered for promotion is a rule
prescribing a condition of service”. A rule which seeks to reverse a
condition of service from an aﬁterior date is violative of Articles 14 and 16
of the Constitution of India to the extent it operates retrospectively. The

expression “ignored” used at Annexure A-3 means only “take no notice of

b



the promotions and I‘vlot‘ to recall it 'byv‘;recovering. the benefits alread'y
| grantcd”. The order of pfombtion wheféby' -thé /applicalll.ts: are promoted to
- the. .po(st of Forerﬁ@ or Chargeman have not been’ Tform'er]y,‘ 'r.e_called or
cancelled. Thé ﬁnaﬁéial bcneﬁts that have aCcrued'to the app_licahts are their
vested rights as a condition of service. ‘;‘T‘h‘e app’libants contended that
vAnnexure A-15 cllariﬁed that prorﬁotiorl eamed .and up-gradations granted
under the ACP scﬁeme subsequent to .}1'.1.?_2’-006? should be ignored for the
purpose of granting up-gradations under fhe MACP scheme; therefore,
reSpondents cannotvdeny fhe benefit of pay fixation -granted to the applicants

on their promotion on regular basis.

4.  The applicants further contended that respondents are '_bou.nd by the
judgment invSatyabalan Vs. Deputy Directc_;r of EducaﬁOn - 1998 (1) KLT
| 399, Babulal Jain Vs. State of Madhya Pradesh — 2007'(6) SCC 18, Sahib
_ Rain Vs. State of Haryana - 1995 Supp,' (1) SCC 80, Purushpftﬁm Lal &
(')rs'.‘ Vs. State of Bihar - 2011 (1) .SCC.-.492.‘ They cannot.recover‘ any
~ amount paid to the applicants on accouﬁt of pay lﬁxati_on done by"the
respondents themselves upon their promqtion as there is no misiake or

* misrepresentation or fraud on the part of the appliégnts. in Unio;l ot quia

Vs, P.Nr. jNatrajanv‘—‘ 2010 (12) SCC 405, the Hon’_B]e Supreme Court has

“held that the ﬁnaﬁc;al beneﬁt‘ payable to the’ém-ployees cannot br;_ revised to
R théir _Yvdis’advantagc. without giving them action oriented nétice and
opportunity of hearing. The undertaking 'giVén by thé 'vapplica_ntvs pertainé to
the arreafs of pay fixation which have aﬁc_iady been’ audited and .ﬂiey have

‘no application to the recovery of amounts paid to them as salary entitled to

b
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them on their regular promotions before recommendations of the VI™

Central Pay Commission were accepted.

5. The r¢sp0ndents contested the OAs. It was submitted that the CDS
(Revised Pay) Rules notified on 9.9.2008 had to be implemented in a time
bound manner. As directed in OM dated 30.1.2008 they had obtained from
the applicants an undertaking to refund to the Government any excess
payment found to have been made as a result of incorrect fixation of pay or
in the light of the discrepancies noticed subsequently by adjustments against
future payments due to them or otherwise. The applicants were promoted
before the issuance of the notification of CDS (Revised Pay) Rules, 2008
and therefore fixation of benefits had been acceded to them upon their
promotioﬁs. As pef clarification at serial No. 4 in the letter dated 13.8.2009
the promotions granted in the merged scale during the period from 1.1.2006
to the date of amendment of the recruitment rules would be ignored. Since
the pay band and grade pay are th_e same in the merged grades no claim
exists for fixation of benefits on promotion effected among these grades.
Accordingly, steps have been taken to recovery the excesg amount paid to
the applicants They had voluntarily opted for the benefits of CDS (Revised
Pay) Rules, 2008 notified on 9.9.2008 with retrospecti\?e effect from
1.1.2006 subject to the condition that any overpayment made will be
recovered at a later stage. The respondents have taken necessary action»in
compliance to Annexure A-3 letter in OA 208/1¥. This Tribﬁnal had

disposed of OAs Nos. 53, 213, 539, 54 and 549 of 2010 declaring that the

applicants therein are not entitled to protection of their pay fixed allowing

L
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“the beneﬁt of pay fixation 'Ovn promotion éﬂécted to the merged post after
31.12;2005. The ﬁxﬁti()n of pay under CDS"(Revised Péy) Rules, 2008 is
d_onefon the basis of optiéil exerpised by 'the applicaﬁts and undertaking.
| givén. The promotion benefit granted to thém on the reviséd pay structure

became non-existent.

6. We have heard the learned counsel for the applibants and the leamedv

counsel for the respondents anvdi perused the records.

7. From the facts of these OAs two types of pay ﬁxatidn emerge namely

i) pay ﬁxatidr; upon promotion and ii) pay fixation upon pay revision.

8. In pay ﬁxatioﬁ upon promotion there isl at least an increase of one

,ipcrement in the higher pay scale graﬁted -uﬁbn promotion on -éssUming_
| lii'ghér duties and'reSponsibilitieé under F“Rf’22’(l’)(a)(i). Once gfan_t_ed, the
" benefit of pay fixation upon promotion is a vested right oi aﬁ'énlployee asa
| condition of service. It is illegal to withdra'wfhé beﬁeﬁts of pay fixation
upon promotion érbitrarily. In the instaxjt cases the éppl_icants wefé X
pf_omoted to vacancies in the higher posts as pér extant recruitﬁmnt rules
and their pay was fixed under FR 22 (1)(a)(i) with gffect from 18.1.2006 or
later as the case may be. The respondénts ca'nn.ot just inform the applicants
»vide letter dated 5.3.2011 or similar letters that the fixation grainfed to them
on promotion eﬁ'eptgd years ago is cancelled and start ré‘coveryof excess.
payment made. This wouid be highly illeéal, arbitrary, unreasonable and
unjust. Réspondents have done it based on the clariﬁcation a;[ serial No. 4 in

the letter No. 3505/CR/2009-Estt(RR), dated 1 3.8.2009 which is reﬁroduced

L
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~ as under:-

“(iv) Promotions granted in the v-m_erged scale during the period
- 1.1,2006 to the date of amendment'of recruitment. rules would be

“ignored since both the posts have been rherged/upgraded from 01

January, 2006 and given a common séalé/grade pay/pay scale.”

- All that is directed is that'_in implementing the CDS (Revised Pay) rules, 2008
ignore the promotidhs ‘granted in the mergéd scale during the périod from
- 1.1.2006 to the date -%;of' amendment of recruitﬁent fules. This does not enable
the respondents to czincel the fixation of _payf granted upon prombﬁoﬁ carried
out years égo by any stretch of imaginatioﬁ. .
9. The pay ﬁxatibn under CDS (Revis'e“d Pay) -Rules’_,' 2008 there is a huge‘
inc"rease in the pay 6_11 me’ basis. of accépta’nce of thé redOﬁnnendations of the
o _Vlth Central Pay" Commission with retlfo.épective' efféct from 1.1.2006.
However, there is no pay ﬁxation under FR 22 (i)(a)(i). Ihstead of pay scales
‘there is pay band plus grade pay. There is a ‘unifomﬁl date of annuél ihcrement .
in the revised pay structure at the rate of 3 té 4% of the sum of ﬁje pay in the
pay band and grade pay. Under the prqvisions of Rule 5 of CDS (Revised Pay)
rules, 2008 a Government servant who haé been placed in a higher pay scale
between 1.1.2_006 and 9.9.2008 on account of prorﬁotion can opf to switch over
to the} revised pay.,s_fructuré from the date of prqrﬁotion. There i'si no promotiori
or assumption of ‘higher duties when pay is fixed with reference to pay
rgvision. The fixation of pay is in the nature of replacement of pay s'cale. Sucﬁ
features render the pay fixation under CDS (Reﬁsed Pa§/) Rules, 2008 qﬁite
- different from the pay ﬁxation under FR 22 (1)(a)(1) upon promotion. The.

applicants in these OAs voli_mtdfily opted for pay in the revised pay structure

3



14 | |
- aé per CDS (Revised Pay) Rules, 2008 with fetroscective_ei‘teet_ from 1.1.2006

 forgoing their option to switch over to the revised pay structure from
: _j, 18.1.2006, the date .-’(I)f their promotion in higher pay scale in the Apre—r_evised
strﬁcture of pay- of later as the case rr'iay be. They had also giveri an
undertakhig to refund the excess payrhent tﬁede to them as a reslult"of incorcect
fixation of pay in the light of detection of _discrepancies subseciuently, for the
sake of immediate disbursal of salary and arrears of salary as per fevised pay
structure under CDS (Revised Pay) rules, 2008 The clarification at serial No. 4

in the letter dated 13.8.2009 pertains to thé ’pay'ﬁxation under CDS (Revised

.Pay) Rules, 2008 made with refrospective effect from 1.1.2006 and not to the

pay fixation done prospectively with e_ffect‘ from 18.1.2006 oAr’llater'_ under FR
22 (1)(aXi) thoﬁgﬁ the applicahts,-are beﬁeﬁciaries of both the pay fixations.
The-applicents'cannot claim that correction of pay fixation in the' revised cay
structure with effect from 1.1.2006 as per revised pay rulee,'2008 as illegal or
arbifrary adversely affecting the vested rights as a condition of service. It was
an unintentional mix up 0 on the part of the respon-dents, to Wiﬂldraw the benefit
of pay fixation upon promotion instead of" revxsmg the pay fixation under the
CDS (Revxsed Pay) Rules, 2008 ignoring the promotion as per clarlhcatlon

mentloned above.

10. We are in full agreement with the learned counsel for ﬂ_xe applicants that
- the expression ‘ignore’ used in Annexure A3 means only ‘take no notice’. The

- respondents have .to fix the pay of the applicants based on the pay they drew on

31.12.2005 taking no notice of -the promotion granted fo them «subseQuently.

The applicants voluntarily accepted the implementation of the revised pay

structure with effect from 1.1.2006 forgoing their option to have it with effect -

l/

i “v;'_ === A
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from the dates of ﬁromotion with the effect of_ promotion in the pre-revised
structure. Once the 'neW' pay sirucfufe comes into fque there 1s no scope for
predevised pay scales to'exist'.lAs provided under Rule '15 of CDS (Revised
lPay) Rules, 2(')08,- mé provisions of Fundamental Rules, CDS (Revised Pay) -
Rules, 1997 shall not save 'as otherwise provided in CDS (Revised Pay) rules,
2008 apply to cases where pay is regulated under CDS (Revised Pay) Rules,
2008 rules to the extent they are inconsistenf with CDS (Revised Pay) Rules,
2008. There is no legal’basis fqr the applicants to" avail of the benefits of
promotion in ﬂle pre-reviséd sééle on 18.1.2006 or 1ater. in ﬂ1.¢. pre-revised pﬁy
stxfqure after acée'pting voluntarily thé revis’ed pay structure as per CDS
' (Reviéed Pay) Rulgs, 2008 with effect from 1.1.2006. Respondents cannot take
away the vested rights of the appiicants the way they did. But the applicants are
fully within their right to forgo their vested ﬁghts in lieu of higher benefits as
they did in the instant cases. So there is no legal impediment to correct the
ﬁxatiod of pay of the applicants as per the revised pay structure with
retrospective eftect from _1.1.2006‘ as per CDS (ReVised Pay) Rules, 2008. The
cla.riﬁcation‘ dated 13.8.2009 ciafiﬁes CDS (Réviséd Pay) ‘Rules, 2008 made |
effectiye from 1.1.2006. Frém ﬁié date of its befng made effective i.e. 1.1.2006

the respondents are bound to follow it.

11. The retréépecﬁve irnplet;lentatibn of | CDS (R‘ew)ised Pay) Rules, 2008
resulted in overlap of pre-revised and revised pay structures. This cannot be
- wished away. Thé applicants Were not given the benefit of fixation upon
promotion on 18.1.2006 or later as they opted for the revised pay structuré with
effect from 1.1.2006. _}Had they known that ‘a clarification would come to take

away the fixation benefit of promotion perhaps they would have opted to have

b
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the revised pay structure with effect from the date of promotion in the pre-
revised pay structure only. When the benefit of pay fixation under FR 22
(1)(a)(1) was granted it was as per rules. There was no mistake at all. The
applicants did not commit any fraud or made any mis-representation to get pay
fixation. Therefore, the withdrawal of the benefit of pay fixation in the pre-
revised pay structure and consequent recovery of excess amount paid are
illegal. The correction of pay fixation in the revised pay structure ignoring the
promotions after 1.1.2006 as per CDS (Revised Pay) Rules, 2008 voluntarily
accepted by the applicants is legal but the question of consequent recovery
needs to be examined.

12.  The new pay structure with pay in pay bal;d anq grade pay for the first
time is retrospectively implemented with eﬁ”ect from 1.1.2006 vide CDS
(Revised Pay) Rules, 2008. It is implemented in a time bound manner. The
merger of posts especially the merger of féeder category posts and
promotion cadre posts had made a situation hugely complex which called
for the clarification dated 13.8.2009 from the DOP&T. The applicants had
given un-revocable option accepting the revised pay structure and also
had giveﬁ an undertaking that any éxcess payment éwing to inqorrect
fixation would be refﬁnded by them to the Government. While the
Government can resort to issue a clarification at a later stage with
retrospective effect, the applicants do not have the option of switching over
at a later stage with retrospective effect to the revised pay structure from
the date of promotion in the pre-revised pay' scale between 1.1.2006
and the date of notification of CDS (Revised Pay) Rules, | 2008.

When the applicants gave the undertaking for recovery, they were quite

L
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- unaware of the clatriﬁcation that was to:i»co_fne. ‘There was no .'mis'take,
misrepresentation or fraud on the part of the_. applicents in _the miscenception .
of law regarding pay fixation as per CDS;“,(R‘eVi'sed Pay) Rﬁles, 2008 by the
‘respon‘dents. Furthet, tlardship 1S ‘cau:sed to the 'a'pplicatnts,v when recovery is
effected, years aftef imblementing the re‘;fis‘ed pay st_ructufe. W e are of the
view that here is a fit case for exercis“itlg the judit:iat '&isc;étioﬁ, te refuse'

recovery of excess payment from the app]icants. 4

13.  In OA No. 53 of 2010 and cohnected cases'thesam.e‘issue as in these
OAs arose for consideration. This Tnbunal held that the appheants therem -

are not entitled to protect1on of pay ﬁxed allowmg the beneﬁt ot pay

fixation on pfomet_ion effected to the merged post after3 1S_t December, 2005
and that no recovery of ‘ekcevss amount paid_f"’oh acéount of tll.e'.Beneﬁtef pay
fixation upon promotidn should be made. Cancellatiotl ef the .beneﬁt of pay
fixation upon prometic')n}} i's'quite diffe_rent from ignoringl- the beneﬁt of pay -
fixation upbn promotion in fixing the pay in the 'vrevi'setti H";’tay'ti structure,

legaﬂy speaking.

14. In the presen't. cases the learned couheel fo‘rcefully argued relying on
Annexures A-15 and A-16 (both are 1dent1cal) that if for the purpose of
grantmg of MACP, promotions earned and up gradat1ons granted under the
ACP scheme subsequent to 1.1.2006 are to be 'i‘glloted, for the pUrpose of |
granting up-gradations uhder MACP schenie, 'the benefit of paty ﬁxatioxt
granted on regular promptions alone cannot be vyithdra‘wni ‘We do not find

* any merit in this argument. In paragraph 5 and 6.1 of the MACP scheme it is

5
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stated as under:-

“5. Promotions earned/up-gradations granted under the ACP Scheme
in the past to those grades which now carry the same grade pay due to
merger of pay scales/up-gradations of posts recommended by the
Sixth Pay Commission shall be ignored for the purpose of granting
up-gradations under Modified ACPS.

Mlustration

The pre-revised hierarchy (in ascending order) in a particular
organization was as follows:

Rs. 5000-8000, Rs. 5500-9000 & 6500-10500. -

| (a) A Government servant who was recruited in the hierarchy in
the pre-revised pay scale Rs. 5000-8000 and who did not get a
promotion even after 25 years of service prior to 1.1.2006, in his case
as on 1.1.2006 he would have got two financial up-gradations under
ACP to the next grades in the hierarchy of his organization, 1.e., to
the pre-revised scales of Rs. 5500-9000 and Rs. 6500-10500.

(b)  Another Government servant recruited in the same hierarchy in
the pre-revised scale of Rs. 5000-8000 has also completed about 25
years of service, but he got two promotions to the next higher grades
of Rs. 5500-9000 & Rs. 6500-10500 during this period.

In the case of both (a) and (b) above, the promotions/financial up-
gradations granted under ACP to the pre-revised scales of Rs. 5500-
9000 and Rs. 6500-10500 prior to 1.1.2006 will be ignored on
~ account of merger of the pre-revised scales of Rs. 5000-8000, Rs.
5500-9000 and Rs. 6500-10500 recommended by the Sixth CPC. As
per CCS (RP) Rules, both of them will be granted grade pay of Rs.
4200 in the pay band PB-2. After the implementation of MACPS,
two financial up-gradations will be granted both in the case of (a) and
(b) above to the next higher grade pays of Rs. 4600 and Rs. 4800 in

the pay band PB-2.
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6.1 In the case of ACP up-gradations granted between 01.01.2006
and 31.08.2008. the Government servant has the option under the
CCS (RP) Rules, 2008 to have his pay fixed in the revised pay
structure either (a) w.e.f. 01.01.2006 with reference to his pre-revised
scale as on 01.01.2006; or (b) w.e.f. the date of his financial up-
gradation under ACP with reference to the pre-revised scale granted
under ACP. In case of option (b), he shall be entitled to draw his
arrears of pay only from the date of his option i.e. the date of
financial up-gradation under ACP.” |

(emphasis supplied)

The illustfatiox}s in the above extract make it élear that the expression »‘in the
~past’ refers to the period bcfoi'é 1.1.2006. Employees who have been
granted ACP up-gradations between 1.1.2006 and 31.8.2008 hﬁvé been
given option (a) or (b).if they oét for option (b) they will be eligible to draw
~arrears of pay only from the date of financial up-gradation. The grant of
optioﬁ (b) 1s in line with option gréhted to the applicants pnder Rule 5 of
CDS (Revised Pay) rules, 2008 which is extracted as under:-

«5.  Drawal of pay in the revised pay structure — Save as otherwise
provided in these rules, a government servant shall draw pay in the
revised pay structure applicable to the post to which he is appointed,

Provided that a government servant may elect to continue to draw
pay in the existing scale until the date on which he earns his next or
any subsequent increment in the existing scale or until he vacates his
post or ceases to draw pay in that scale.

Provided further that in cases where a Government servant has been
placed in _a higher pay scale between 1.1.2006 and the date of
‘notification of these Rules on account of promotion, up-gradation of
pay scale etc., the Government servant may elect to switch over to
the revised pay structure from the date of such promotion, up-
gradation, etc.”

(emphasis .suppli ed)

Because of the retrospective effect of the revised pay structure with effect

L
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from 1.1.2006 what are to be ignqred are promotions or up-gradations
granted after 1.1.2006. The clarifications issued by the DOP&T required
ignoring the promotions granted after 1.1.2006 in the pre-revised scale for
the purpose of pay fixation in the revised pay structure. There is not even a
whisper of cancelling the promotions already granted because that is not
required at all. The respondents unwittingly went about cancelling the

promotions lawfully granted without realizing the implications of doing so.

15. Following the decision of this Tribunal in OA No. 53 of 2010 and

connected cases and in the light of the above discussion it is ordered as‘
under:-

The impugned orders in these OAs to the extent they direct recovery

of the benefits gi‘anted on promotion to merged/up-graded pay scale

from the pay and allowances of the applicants is set aside. The

interim stay orders for the recovery of the benéﬁt of pay fixation

~granted to the applicants on promotion to the present post are made

absolute. waever, the applicants are not entitled to protection of

their pay fixed without ignoring the benefit of pay fixation on

promotions effected to the merged/up-graded pay scales/posts after

31.12.2005. The respondents can revise the pay fixation under CDS

(Revised Pay) Rules, 2008 without effecting recovery of excess

‘payment already made.

16.. CP(C) No. 58/11 in OA No. 208/11., CP(C) No. 55/11 in OA No.

283/11 and CP(C) No. 60/11 in QA No. 303/11 are filed for initiating

|
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contempt proceedings against the respondents for willful disobedience and
disregard of the interim directions given in OA No. 208/1}, OA No. 283/11
and OA No. 303/11 restraining them from recovery of any benefit of pay

fixation granted to the applicants.

17.  We have perused the reply affidavit filed by the respondents and

heard both sides.

18.  In view of the substantial compliance of the interim orders by the
respondents the contempt petitions Nos. 58/11, 55/11 and 60/11 are closed

forthwith.

19.  The OAs are disposed of as above. No order as to costs.

(K. GEORGE JOSEPH) | (JUSTICE P.R. RAMAN)
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
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