-CENTRAL ADMINISTRATIVE TRIBUNAL: ERNAKULAM BENCH

© " Date of decision: 19-10=-1989
Present

Hon'ble Shri NV ‘Krishnan, Administrative Member -

o and N N
Hon®ble Shri N Dharmadan, Judicial Member

0A ND.206/89

C Vijayan ' _ i ¢ Applicant
Vs,

1 The Sub Divisional Ihspectbn;
Post Offices,

Badagara Sub Division,
Kozhikode.

2 The Senior Superintendent of
Post Offices, Badagara Division,
Badagara. ‘
3 The Post Master General of Kerala
Post Master General's folce
Trivandrum »
4 The District Employment Officer
District Employment Office '
KozhiKode o ¢ Respondents .

M/s Johnson Manayani & o . . =
PC Sasidharan - ¢ Counsel of Applicant

fr PVM Nambiar, Sr CGSC ‘ | ©  t Counsel OF'Raspohdents
R DER.
Hon 'ble Shri NV Krisﬁnan, Admihistrative'Member.
This application has been filed for the issue of
" a dirgction to the Respondents not to termiqate fhe
apéointmehﬁ of the ébplicant as ED Srénch Post Master,
Mattanode andlto fégglérisa his service in the post.
2 The facts of the.caée can be briefly noticed.
The apgiicant uas'initially‘appoinﬁad on 6.2.88(Annéxure~A)
: \Q’/as én £D Branch Post Master on ad~-hoc and-pfouisional
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.basis aﬁ Mattanode Post DFFice:in place of the previous
'incumbent,Shri-C Kannan Nair uhd»&ied on 15.1.88.

2.2A‘ | The appiicant claims.tha£ proceedings to recruite
an:ED Braﬁcﬁ bost Néster'dn:a regulér basis wuere initiatgd
by the Respondents., An intervieu ua§ held 05 6.7.88 of
the'candidatés sponsored by the Employmént'Exchanga for
this purpose. The Respondents state fhét the applicant

was provisionally salectgd.Foffthe post on the basis of
the‘interviéw and there%ore,'he uaSKallomed.tﬁ continue

on the DOét. "The appl;cant contends‘that:the selectién'
yaé ﬁot for a provisional appoinﬁment, but for a regular
appointhent.

2.3 "ThL;aﬁplication'uas presented before this Tribunal
when the applicant did not receive aﬁy'Fprmal'orders Df’
,appointm@nt’and'hEVCéménto understand that the Respondent-2
(senior Superintendentvoflpost DFFices,YBadagaré Division,
Badagara) was taking steps to terﬁinate his services.

3.1 In the reply filed by the Respondents it is stated

that the intervieuw held on. 6.7.88 in which the applicant

. /
: . was .
w28 also participated and/selected,uas on the basis of a

reduisition to the Employment Exchange for a pureiy
tempobaryvahpointment.tc the post,as'caq b@_sean‘From éhe
copy of the requisition exhibited as Angexure R=2. Hence,
tﬁe applicant’s apﬁointment will cbnthﬁuéE to be provisional
and it is liable to be termiﬁatéd uhen-regular appointment
to the post is made.

3.2 -.It'is'stated that N Sethumadhavan, S/o Shri C Kannan

Nair/who died on 15.1.88 in harness as ED Branch Poétmaster,
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Mattanode héd applied in February, 1988 for compassionate
appoin?mant'to the post.Aa th@'iocal 0FFicials vere
inélined'to accept his fequest and it was alsb'F@lt
that the proeedure and formalitiés,to ébtéin the»necessary
sanction would ﬂake:a long time, it was fouhd advisable
to make a provisional appointment in the'meanuhile; It
is ih-this circumstawce§-fhét'thé applicant came o be
-~ appointed provisionally from 6,7.88 on #he results bf,the 
;nterview,thqugh a behal order was not issued to him.
3.3 -\The.Poétmaster Geﬁsfal'had conveyed his sanction
dated 25.1.89 (Annmxur@.RS) ﬁo the appgih£ment of the said_
N Sethumadhavan on compass;onate grouﬁd as_ED Bfanqh Post—‘
master in the Badagara Division (Annéxure Rﬁ)..lt was,
therefore, necesgary to appoint hih at £he Mgttahéde
Post‘UFFiCE.. This éould‘not be done in view of the
interim direction given by this Tribuna;Ain favour of
the applicént‘in this.case.
3.4 The Respondents;vtheréfore; cqntend? that tﬁe
applicant haé no casthd he appoinfﬁ@ﬁt on a.regula; basis
and thié apﬁlic%tion should be‘dismissed.
4 . We have heafd the counsel of‘bofh sides and also
perused the records. .
5 -The counsel fof the appli§aht'haé,in this connection,
draun * our atténtlon 4o the instructions of the Dlrector
reoardlng provisional appointments

General OF Posts & Telegraphs‘éln his letter No. 43-4/77-

Pen dated 18.5.79'refarred to by him in his rejoind@r;
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These instructions are s follows:-

(a) Np:» provisional appointment should he made
to fill up a vacancy due to retifementras the retirement

can be anticipated.

{b) (xunth@v &n the case of vacancy arising due ,
will be needed ,but
to death of an 1mcumbent, provisional app01ntment/should
be for a specific perlod to be indicated in the order

and the appointment order should be in the form Annexure-A

to those difeotions P

to
(c) uwhen the vacancy is due,/an ED A gent b91ng

put off duty pending departmeptal.or JUdlClal proceedings
which are likely to take more time and nothing'cén»b@ |
said definitely as .40 when the proceedings will come to
an end,va prayisionai appointment can 5@ maae and the
appointment order should be in Annexure B to those

directions.

: ’ by the Qeoponoents
6 ~This argument: has been sought to be met/in ‘the

flrst addltlonal reply by stating that even a- provisional

appolntment can be made after callihg names from the

'Employment Exchange and intérvieuihg the candidates. He

relied ubon the instructions of the Director General, P&T
in letter No.41-286/87-PE 11 dated 14.12.87 referred to
in that reply which reads as follows:

" A reference is invited to this office letter
No.43-4/77-Pen dated 18.5.79 containing instructions
regarding provisional appointment of EDAs. .The
. mode of the provisional appointment was not indicated
in the Instructions. It is understood that such
provisional appointments are made in some Circles
-on the spot by SDIs or Divisional Superintendents,
without going through the prescribed process of
recruitment, and the provisionally appointed
substitute may not be a nominee of the Employment
Exchange but may continue for long on provisioral
basis. Keeping in view these circumstances, the
Post Master General, Kerala Circle has suggested
. that the provisional appointments should also be
hA\, made through Employment Exchange. After careful
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consideration it has now '‘been decided that
provisional appointment of EDAs which are expected to
continue for a long period should be made in the
light ‘of instructions. contained in letter No.
45-22/71-8PB~1 /Pen dated 4.9.82. However, it

- should be made clear to the Employment Exchange
vand the selected candidate that his appointment
is purely on provisional basis and liable Lo be
terminated whatever the length as Che SErvice

.may be, 1n case 1t 1s ordered to reinstate the
regular incumbent and the appointment letfer may

be 1lssued in the respective forms as prescribed

in letter No.43=4/77-Pen dated 18.5.79 referred to
above", (emph851s ours) :

T A perusal of the extracts reproduced above will
make it clear that these instructions have been issued
only in the context of the provisional apbointment to he
made when dapartm@ntal/judicial-propeedings’are pending
against a regular employee._They cannot apply to the
provisional appointment made to a vacancy caused by the
- death of a regular incumbent. This is due ta the fact
an '
that[pn the spot provisional app01ntment could be made
and proceedings could be initiated_simUltaneouély for
which need not take a long time
making the. regular appointm@ngé It is for that reason
that the direction requires that the.appointment order
should he for a specific pefiod only by which time the
proceedings for regular appointment could be completed.
This possihbility has to be ruled out in the case of a
of '
vacancy ar181ng on*accountéthe 1n1tlatlon of the
departm@ntal/judicial proceedings against a regular’
incumbent, as one does not know when these proceedings
will be completed.. Théy‘can take a long time. Hence,
while an on the spot appdintment can be made to carry
“on the work, a provisionél apboihtment‘aft@r calling

.&/;; naﬁes from the Employment Exchange should be made in such
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caseé. It is in tﬁis context théﬁ the underlined portion
of the instructions extracted in para § above makesa 
sense. i far, it states that both the,Employﬁent Exchangg
andvthg Selected.candidate shbuld-be inFor@ed that the
appointmént is temporary and‘uill be terminated in case
the regular incumbent is reinstated.

8 In vieu of the foregoing analysis)ue are onthe

view that the instructions dated 14.12.87 of the Director

A

General, P&T feliéd updnﬂhhe regpondents does not lead
to the conclusion that the aﬁpl@cant?s appointmgnt in the
present case is provisional in natupe;“

g , HoueQer, as ue are taking certain other
circumstances also into,account,we feel that we are

) the QUestion‘.
not required to decide in this case[yhether the dapantment

i/

can resort to provisional,appoiném@nﬁ by calling names

, a case where
from the Employment Exchange only iﬁLthm vacancy tovbe
filled up has arisen due to the initiatioh of departmental/
judicial proceedings agaihs; the regular inpumbent,@ven
though shch a conclusion ;#n legitimately be drawn from
the instructians dated 14.12.87.
10 It is admitted that N Sethumadhavan, in whose
favour orders hava beenAreceived for compassionate
appointments has been épbointed as ED Branéh Postmaster
at Kayanna Bazar Post DFFiée,uhmh,ié a iegﬁlar vacancy.
The sanction of the Postmaster General in this regard
(Annexu;e R3) does not’appmint him to the Mattanode
Post foice. Respondént—Zlhas 5een authorised in this

A
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order to appoint him any uhere in the Badagara Division and
-/ . .

he has already been' so appointed in Kayanha Bazar Post 0Office.

11 The learned counsel for the Respondents did not have any

strong arguménﬁs‘as to uhy Na Sgthumadhavah shouyld be posted}

on compassionate gfounds/to Mattanode Post Office only, uhich‘

if allowed as legal, will lead to the termination of the ser-

vices of thé applicént,

12. In thebbiréumstances, we are of the view that the éppli-‘
o ' ) N |
cant who has been subjected tq the formalitiés ofrrecruitment
pfocédbre applicable to the recruitment oFAED48ranéh Postmaster
on a regular basis - even though the Reépondents state that
it uaslonly a provisional appointment - 5h°U1d,”°t be disturbed
from the buét he is hqlding at present at Méttanode\Post OFFice.‘
We note that'ﬁhis cén,be'abhieved without dep:iving N. Sethu=
madhavan of the compgsgionate.abpointment granted to him by
the Péét-ﬂaster General by allowing him to cgntinue‘at Kayanna

Bazar Post Offices Ue‘direct accordingly.

13, In these circumstances, we also direct that the appli=-

cant shquld be deemed to have been reqularly appointed after

proper selection in accordance with the provisions of lauw/

standing instructions with effect from 6.7.88, ie, the date

on which he, alonguith other Candidates sponsored by the

;Employment Exchange, were interviewed by Respondent-2 for

what uwas intended by him to be only a provisional.appointment.
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¥ s,

(N. Dharmadan)

s
8]
(33

14,  The application is allowéd with the directions

as above. Thére will be no order as to costs,

- _ , (NLVS Krishnan)
Judicial Member ' Administrative Member



