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To be referred to the Reporter or not? ) 
Whether their Lordships wish to see the fair copy of the iudgement?> 
To be circulated to all Benches of the Tribunal? > 

JUDGEMENT 

N.V.Kri shna 7 AM 

The applicant 'is a Head Clerk in the Palghat Division 

of the Southern Railway. The next promotion is to the post 

of Chief Clerk. The main grievance of the applicant arises 

out of the proceedings for selection held in 1987-88 on 

the basis of a written test held in January 1988 and a 

viva voce held thereafter. She has also a grievance against 

the selection proceedings conducted in the ensuing year 

in respect of which she seeks some sympathetic consideration 

on the ground that she was not able to acquire the necessary 

experience in the Works 8ranch, relating to which 
V.- 
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were asked 

questions/in the examination. She has, therefore, sought 

the following reliefs: 

I) To declare that the applicant is entitled to be 
considered for promotion as Chief Clerk in any 
of the vacancies which arose during the year 1988 
and to direct the respondents to consider and 
promote the applicant to such a vacancy on the 
basis of the written test held in january, February 
1988 and the Viva tiocé held thereafter, with 
effect from the date of adhoc promotion granted to 
her as per Annexure—IV. 

Alternatively, to declare that the applicant is 
entitled to get appropriate moderation, in view of 
her success in the 1st written test and failure on 
the part 	of the respondents to afford her 
reasonable opportunity of acquiring required expe 
rience in the Works Branch, and to direct the 
respondents to consider her claims for promotion 
as Chief Clerk on that basis, with effect from 
the date of promotion of her juniors. 

Direct the respondents to dispose of Annexure— V 
and Annexure—Vill representations, On merits and 
in accordance with law. 

2. 	Jr.. regard to the selection for the year 1987-88, the 

specific grievance of the applicant is that the respondents 
properly 

had not/estimated, at the time of initiatingthe selection 

proceedings in October 1987, the probable number of vacancies  

that would arise In the next one year so as to prepare 

a panel of the desired size. A written a xamination Was 

held in accordance with the rules and 29 persons who came 

out successful were notified in the order of their seniority 

on 16.3.88 (Annexure—Il) stating that they should be in 

readiness for the viva test. The applicant's name is at 

Si.No, 16 in this list. Subsequently, by the Ann.III notice 

dated 3.5.88, the respondent published the names of 11 
were 

persons wnoLeniparielled after the interview. The applicant's 

name does not appear in the list. Her contention is that 

there Was a larger number of vacancies than 11 and therefore, 

the panel of finally successful candidates should have 

inciuded more names, including hernàmeas: we'll. 
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3. 	On the contrary, the respondents aver that when 

the selection process was initiated in October 1987, the 

Department could foresee only 12 vacancies viz. 9 

existing vacancies and 3 a •vacancies due to retirements 

to arise till 31.12.88. The panel was, however, restricted 

to 11 names only, as one vacancy had to be left for a 

scheduled tribe candidate. 

This statement was hotly contested by the 

applicant. Therefore, she was permitted to file not only 

a rejoinder dated 4.8.90, but as many as 4 addItional 

statements/rejbinders. Necessarily, the respondents too 

had to be given similar opportunities. Both the parties 

were given a final opportunity to present, in a summary 

form, their respective claims. Accordingly, the applicant 

submitted a statement dated 25th April 1991 and the 

respondents have also filed a summary statement dated 

24.4.91. It is on the basis of these statements, the 

arguments were finally heard. 

The applicant's case is that the Ilpersons 

empanelled by the Ann.III notice dated 3.5.88 were 

promoted on 23.6.88. A copy of the order of promotion 

was produced for our perusal. Separately, by the Afln.IV 

order dated 16.11.88, 9 other persons, including the 

applicant, were promoted with effect from 26.88 to 

30.11.88 as Chief Clerks, purely on an adhoc basis 

pendinglection. The basic plank of the applicant's 

argument rests on these two orders, which'necessarily 

establish that as on 23.6.88, there must then have been 

2U vacancies ) all of which occurred before that date. 

•hecontends that ) af'ter this date 1 the following three 

vacancies have arisen upto 31.12.88 which have been 
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ignored by the respondents in preparing the panel. 

Vacancy on account of the retirement of 
P SC Warner On 31.7.88. 

Vacancy on account of the retirement of 
A Subbayyan on 30.11.88. 

Vacancy on account of the retirement of 

Supukutty Menon on 31.12.88. 

Thus, in all, there are 23 vacancies. Of this, 

7 vacancies were admittedly attributable to creation 
I 	

of new Posts ) some time in May 1988. Leaving this 

out, there were as many as 

only 12, as claimed by the 

vacancies could have been 

panel of at least 16 names 

which could then have inch 

also, 

16 vacancies, instead of 

respondents. All these 

anticipated and hence a 

should have been prepared, 

ded the applicant's name 

6. 	The learned counsel for the respondents has 

explained, the correct position in detail. He 

reiterated that only 12 vacancies could be anticipated 

and not 16 as alleged. The difference was explained 

as follows: 

(a) Out of the 11 persons.empanelled by the 

Ann.III order and 	promoted by the order dated 

23.6.88 9  2 persons viz. Shni V.Vasunny and Shri 

M.K.fluhammed Gani (S.No.6 and 9 of Ann.III) were 

working as Head Clerks in the Construction Wing at 

Bangalore and Thambaram outside the Paighat Division. 

When the Ann.III panel was sent to the concerned 

authorities, letters were received from the Construai:! 

ction Wing at Bangalore and Thambaram seeking permi- 

ssion to retain these 2 persons at those Places )  after 

giving them promotion as Chief Clerks. This was 

agreed to. Therefore, 2 more vacancies arose after 

ri 
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he order dated 23.6,88 was passed. This could never 

have been anticipated in October 1987. 

In October 1987, it was known that Shri 

P.S.GIarrier would superannuate on 31.7.88. However, 

he took leave preparatory to retirment in May itself. 

Hence the vacancy was already taken advantage of in 

making the postings of 20 persons in June 1988. This 
a 

vacancy cannot be cointed again from 31.7.88 as 1  done in 

para 5. 

The retirement of A.Subbayyan as Chief 

Clerk.on 30.11.88, no doubt, created a vacancy on that 

date. But this vacancy could not be anticipated in 

October 1987 as Shi Subayyan was then only a Head Clerk. 

Noboy could have anticipated in October 1987 that he 

would pass the examd.nation and his name would be got 

empanelled in Ann.III. 

We are, therefore, satisfied that though the total 

number of vacancies till 31.12.88, other than new posts, 

was 1, the Department could anticipate only 12 vacancies 

in October 1987 as stated by the respondents. In the 

circumstances, we do not find any fault with the respon-

dents in having prepared a penal of 11 names only, 

leaving one vacancy for a scheduled tribe candidate. 

The learned counsel of the applicant then contended 

that, as admitted by the respondents, they considered 9 

vacanôies which existed in October 1987 and 3 new vacancies 

due to arise thereafter till the end of 31.12.88. It is 

also idinitted that 20% of such nevacanTcies, other than 
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new posts to be created, will also have to be added 

while preparing the panel. He, therefore, submitted 

that as 20% of 3 vacancies is • 6, one more post could 

have been added and a panel of 13 names could have been 

prepared. 

9 0 	The learned counsel for the respondents submitted 

that, in fact, only 11 vacancies in all would have been 

available, as the panel is to be prepared for a 112 month 

period, i.e. for the vacancies arising till October, 1988. 

• Therefore, strictly speaking, the vacancy of Supukutty 

Nenon on 31.12.88 should have been excluded. That 

vacancy was reckoned to make up for the 20% of new 

vacancies, which ,otheruisewould have been only .4 and 

should have been ignored. 

10.. 	We are of the view that, if the respondents 

included the vacancy of Supukutty Menon on 31.12.88 in 

their calculations, they were bound to also provide for 

20% of the new vacancies on that basis. However, 

reckoning the vacancy of Supukutty Menon on 31.12.88 was 

itself improper. Therefore, the applicant cannot claim 

any concession on the basis of an improper decision. 

Nevertheless, we notice that, for all practical purposes, 

only 11 vacancies have been taken into account for 

preparing the panel, though for a different reason, and 

not 12 as estimated. We are, therefore, of the view that 

no prejudice has been caused to the applicant on this 

ground. 

11. . The second and third prayers really relate t0 

the 198889 selection. In the examination held in 

October 1.988, the applicant did not pass in the written 
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states that 
examination as she/did not have sufficient experience 

of one Branch about which questions were asked. When 

the rasults in the Written examination were announced 

on 22.11.88 and she found that she had tailed, she 

preáerred the Ann.V representation dated 28.11,88, That 

representation Was addressed to the Senior Divisional 

Engineer witk a copy to the second respondent, with a 

specific prayer to review her Written examination 

paper in the 0 ctober 1988 examination, A further 

representation (Ann,VIII) has also been made in this 

connection wherein it is pointed out that in the Works 

Branch she got 2 marks less than the qualifying marks, 

Hence she has sought condonation of the short-fall and 

permission to appear for the Viva voce, That represen-

tation hasiben addressed to the General Manager, Southern 

Railway. These representati ons have not been di sposed of. 

The counsel for the respondent, however, submits 

that in regard to the second selection examinati6n held 

in 1 988-89, the applicant had already tiled 0 A 488/89 

challenging her failure in that examination and the 

empanelment list published in april 1989, That OA has 

been aismissed by the Ann,VI judgement, It Is,- therefore, 

contended that the applicant cannot now raise any other 

issues in regard to that selection. 

While we appreciate the stand taken by the respon-

dents, we notice that what the applicant seeks is a 

sympathetic consideration by the Department for condoning 

the short-fall of 2 marks she secured in that examination. 

She has filed 2 representations (Ann.V and VIII) and she 

is entitled to a consideration of those representations, 

qnly in so far as, they concern the• selection in 1988..89 



In the circumstances, we are of the view that the ends 

of justice will be met by 0 issuing suitable directions 

in this case, 

14. 	We, therefore, dispose of this applicationby 

directing ta second respondent to consider the Ann.V 

representation concerning the 1988-89 selection in all 

its aspects and forward his report, within one month from 

the date of receipt of this judgement, to the General 

Manager, Southern Railway, Madras, before whom the 

Ann.VIII representation is pending for consideration. 

Though the latter has not been impleaded as a party in 

this case, we hope that he will 'call for the Ann. VIII 

representation concerning the 1988-89 selection and it 

will be considered by him in the light of the report 

that may be submitted to him by the 2nd respondent and 

other relevant considerations, including his powers, 

if any, to grant such prayers in exceptional cases. 

There will be no order as to costs, 

(N.Dharmadan) 	 (N.V.Kris.nan) 
ludiciaa, Member 	 Administrative Member 
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