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o .?hri ' . girljavg 1 abhan Advocate for the Applicant (s)
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Shri C.K ni for o
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The Hon'ble Mr.- 3, P.Mukerji, Vice Chairman
The Hon'ble Mr. A~V-Harida$an,‘Judici§1 Member

1. Whether Reporters of local papers may be allowed to see the Judggmerit? \/u,
2., To be referred to the Reporter or not? Yu, :
3. Whether their Lordships wish to see the fair copy of the Judgement? ('

4. To be circulated to all Benches of the Tribunal ? ped * '

JUDGEMENT

(Shri S.P.Mukerji, Vice Chaimman)

In this application dated 29.3.89,fiied under
section 19 of thé Administrative Tfibﬂnals Act, thelépplicant‘
| whé has been wérkiﬁg in the grade of UDC under the Officer
Commanding-in-Chief, Southern Naval Command, Cdchin; has
challénge§ the pane1 of ﬁDCs prepared vide Anhexure-E dated
Zch_Septgmber, 1988_f§r the grant of special pay withéut
ihglﬁding him. He has also prayed that he should bé paid,

special pay during the period of his deputation. The brief
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facts of the case are as folloﬁs:
2. The applicant has been WO:king as ‘UDC in tﬁe
Southern Navai Command since 1979. He was deputed.to
- Naval Headquarters from June 1984 to June 1988. The
Ministry of Defence vide their O.M. of 29th June 1979
(Annexure-A) decided that "in Non-Secretariat Administratiue
Of fices where the posts ot Assistants do not exist the
'Upper Division Clerk attending to work of a more complex

and important nature may be granted a special pay of Rs- 35
p.m. The total number of such post should be limited to

10% of the posts in the respective cadre and these posts
should be identified @8 carrying discernible dutieo and
‘responsibilities of a complex nature higher than those
hormally expected of UDC. "™ The applicant has stated that
Respopdent 2 ﬁas not. identified the post of UDCs carrying
duties and-respoasibilitiea of complexlnatufe'but.on the
other hand in March 1968 drew up a panel_of UDCs for'grant'
of Speciai paf o% Rs 70. In that panel names of UDCs juniot.
to him who were not holding posts of UDCs of onerous nature
were incladed and’grantedVSpecial pay. . According to the
applicant, during the period ofphis deputation to the

Naval ﬁeadquarters, he,&as hoiding'the post of UDC which

El

has been acceptéd by the authorities (Annexure-C dated

/

20th July, 1983) as carrying duties of complex nature

'entitling the holders to special pay of ’s 35 per month.
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His representations for'graht of special pay in his

parent department during the period of his deputation

at the Naval Headquarters after his reversion to Southern

Command in 1988 were rejected, ‘On the other hand, ®n

28.9.88 another panel was prepared of UDCs for grant of .

. e o R
special pay, again excluding his hame; but including the -
names of his juniors who haVe been impleaded as

ReSpondentév3 to 5. His argument is that the fact of

‘his being;on deputatioh with the Naval Headquarters

did not' disentitle him for the special pay and that the

DPC could not identify the post of UDCs for the grant

of special pay. His further contention is that identi-

fication of posts of pnérous nature is a pre-condition
for grant.of*Special pay and only those who are assigned
the‘dutieé-of ﬁhqse identified posts are eligible for
special piy.

3; In the counter affidavit the Respondents 1 and 2

accepted that the applidant is a member of the Scheduled

Caste and that he was §6sted,a£ Naval Headquarters on
dephtation_and Eh;t a Bepartmental Promotion Comﬁitteé
was constituﬁed to reéomﬁend names of UDCs for grant of
special pay. They have conceded fhat wﬁen thevDPC
prepared thg pahel)ﬁie p?if#of UDC carrying Q%scérnibie

duties of onerous nature were not identified and the

special pay was granted on the basis of seniority subject

to fitness. According to them, the instructions for
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on seniority cum fitness

selection of UDCsAfor grant of spec1al pay were modified
£ :

vide Ministry of Defence s Corrigendum dated 31st March,‘
v1981 (Annexure-R2) thch provided ehat "the selection is -
to be made by the Controlling Authoriﬁy on. the suitability
of a particular officer to haodle thelwork in a post
-identified as carrying discernible duties and respénsz-

bilities of complex nature. Seniority-cum-fitness would

not be the crlterla for filling up such posts." Accordingly

-~

on Mw»‘n

the DPC by selection prepared a list of persons for
" e

grant of special pay on the basis of relative merits of

candidates and by this process a senior could be superseded

by a junior who is lesé meritorious. Respondents l and 2

~

" have further stated that two panels were prepared by the
the DPCsy-one in ﬁarch 1988 and‘aoother in September 1988~-~
when the applicant's heme was also considered but due to
hié low merit he was not selected fori grant of special pay;

even though some of his seniors and juniors were selected

and granted spec1al pay. The Respondents have conceded

QUDcs "t ‘
that the work at, Naval Headquarters is said to be of
5

complex nature but every person posted at Naval'Headquarters
is not entitleoito special pay thch is governed by
definlte inotructions)and'entitlement to special pay is
only.when the name of.the incunbent is recommended by the
DPC. They have denied that Respondents 4lénd‘5 suffered .

from any mental disability as alleged by the applicant.
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4. V ReSpondents'i and 2 have significantly ihdicateé
that in accordance with the orderé of - this T;ibunal'
d;ted 30th September 1988 in oA 599/87 the;secopa
Respondent apéointed a Board of Officers fér identifying;
10% of the 174 p&sts-of UDCs in the Command carrying
dfécerﬁible duties and responéibilities of more complex
natu?e’hﬂi7 posts of UDCs have been'iQentifiedvand the
list publiéhed through~Annexure-R3 dated 20th April 1989.
They have st;ted~that t;e UDCs selécted for special pay’
have sihce(beég posted to the identified posts. They.'
however indicated that the third DPC which met in quﬁe 1989
‘again excluded the applicant as being of low merit.

5. We héve heard thg argumeﬁ£s of the 1e§rned'<
'codnsel for béﬁﬁ the parties and ‘gone through ﬁhe
documénts carefully. The Questién of admissibilit§

and modality of granting special pay to the WBCs in
' accordaﬁce with the Ministry of Dgfencé'é'o.M. of 29th
' June 1979 at Annexure-A was considergd‘by t?is Tribunél,
in its judgement dated 30th September 1988 (£o which

one of us Was'a party) in O.A.599/87  (Annexure-F). It
‘was felt that. grant of Speciaivpay is for hand;#ng
onerous dutiés of'identified posts of UDCQ and beforé
any UPC ¢an be allowed séecial pay)such posts héve'to

. /
pe identified and that UDC has to discharge the duties

of one of the ideﬁtifiéd posts. The following extracts

14
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.from the aforesaid judgement will be relevant:

"We have considered carefully the rival
contentions. We are of the view that it is obli=-
gatory on the respondent to identify the posts
of UDC to which work of a,more complex nature and
_hi gher responsibilities-dre attached and appoint
persons selected on the basis of seniority-cum-

fitness. The procedure adopted by the respondent
in calling upon the DPC to select 6 candidates
on the basis of seniority-cum-fitness and in
treating them as the incumbents of the posts of UDC
to which work of a more complex and. onerous
nature are attached is not in conformity with the
instructions set out in Ext. A-1. In other words,
the first step of identifying the posts has been
skipped over by the respondent and the UDCs who
were placed on the panel by the DPC were ipso facto
treated as ‘UDCs discharging duties of more complex
and onerous nature than others. We have no doubt
that the procedure followed by the respondent is
in violation of the instructions appearing in
mt' A-IO "

The same quesﬁiqn was further examined in the judgement
of this Tribunal dated 29th May, 1989 (to which one of

us was a ;arty) and a similar view was taken. Since there
was no ideﬁtification_of_posts before the preparation qf
tﬁe panel of UDCs it was fe;t that the panel canho£ be
COhsiéefed aslvalidly preéarea. ’ ' ‘
6. In the insfantﬂcase, however, the respondents

% o duvimg Wi Iamdimey oy thiy opplicaton, |

, havegiégnt%fied 17 posts as.on 28th Apri; 1989 at
Annexure~R3. The applicant wéuld be entitled to specisal

pay before or after 28th April 1989 if he had held any

of these 17 posts during the period of his tenure as an

tem 5 :
UDC. The ‘special pay has been defined in FR-9(25) as
79 . .
followss:- .

i

"Special Pay means an addition, of the nature of
pay, to the emoluments of a post or of a Government
servant, granted in consideration oOf--

(a) the specially arduous nature of the duties;
' or ,
(b) a specific addition to the work or responsi-
. bi 1itY0 " L
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Accordingly, irrespective of whether the applicant,
‘or for that mattér any otheriUDC, was or Qas not included
ip the panel)sc long as he~%§1d any of the 17 idenﬁified
posts of compléx.and'onefous nature of duties, Eé will
be entitlea to the special pay admissible-at that time,
Though C%;}Respondenfs 1 énd 2 are fu;ly within their
power\to handpick suitable officers for holding any of
theée §osts, so long &s an official has discharged the
duties of any dne of these posté, he cannot be.denied
the special pay. Non-inclusidn in the panel cannot be
a valid reason for deﬁying the special péy atﬁached to

: 'l _ . acmmlbj
the post against which: the official‘haskgfscharged the

duties of the post.
7. It may alsg be notgd that unlike the selection
for promotion on merit, posting to posts -carrying special
pay doeé not involve merit as much aé suitability to
hold a particular post carryiné onerous and special
duties., We are not able to accept the contention of
the Respondents 1 éna32 that selection has to be done
tpurely 6n_merits as in case of prométion;by seleétion.
In C;;)Annexure-Rl dated 29th April 1980 it has béen .}
cleafly stated against item (ii) that "thé special pay :
may be granted by the Appoiﬁting Authority on the basis J
.
ofvseniority subject to fitnéss adjudged by the_appropriJ
. i
DPC, The AppointingiAuthority may assign the AQuties of ;
. . {
l

complex nature to such UDCs as have been selected by the
. : » s

]
»
|
\
)
|
¥
|
'



DPC if not*alréady engaged on such duties." The above
~

will show that selection is made on the basis of seniority

i

subject to fitness and grant of special pay is consequent
upon assigning of the duties of complexvnature to such

UDCs as have been selected by the DPC. Accordingly, mere
' f mok ‘o .
selection or empanelment by DPC wouldhper se entitle
R

an UDC to special pay so long as he is not assigned to:

¢ ’ )
a special pay carrying post. Conversely, special pay

canpot be dénied to an)UDc who had been assigned duties
of éompléx.nature even though he was not included in
the panél, For non inclusion in the panel, unléss he
is takeg'away from the(special pay carrying postfof upc,
. ' ’ b -

he cannot be denied the sﬁecial pay on the principle of
‘equal pay for eqﬁal work'.

8. The learned counsel for Respondents 1 and 2
_ \ |

argued that fhe seniority-cum-fitness criterion was
- converted to that of selectioh bn me;it by the corr&gendum
of 31st March 1983 athnnéxure-Rz.' This argument also
is not entirély acceptable.. The clarification given in
Aﬁnexure-Rz reads as follows:

"The selection is to be made by the controlling
authorities on the suitability of a particular
officer to handle the work in a post identified
as' carrying discernible duties and responsi-
bilities of complex nature. Seniority~-cum-
‘fitness would not be the criteria for filling
up such posts." , _

The above will show that the selection is to be based

not on merit but on suitability of the officer to handle

. v
(E'Q(\/ \
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the work in.an identified post carrying discernible
duties and respoﬁsibilities of a.complex nature, The
criterion of general fitness &ag merely replaced by
the criterion of suitability for a particular post,
But again, when posts have beeﬁ identified for speciai

pay,‘unless that post is held, one does not become

entitled to special pay by mere inclusion in the panel
&

and non-inclusion in the panel cannot deny special pay

to one who has been allowed to discharge the duties and
responsibilties of a complex nature against one of the
identified posts,

9. . Oon thevsame_principle of equal pay for equal

: Tha
work, the applicant while working on deputation atkNaval
: &

Headqusrters cannot be denied the special pay if while
at the Naval Headquarters he had been discharging duties

of a complex nature against the post for which special
ol d howe . o
payfj%iﬁbeen admissible. 1In this regard, the following

extracts from Néval Headquarters' letter of 20th July 1983

!

at Annexure~C may be quoted as below:

“"the work in Naval Headquarters is of complex
nature. UDCs deputed to Naval Headquarters

would be doing complex nature of work which would
if otherwise admissible, entltle them to special
pay of Rs 35 pem,"™

The above extracts clearly entitle ) the applicant who
. ]

had been deputed as UDC to the Naval Headquarters between
‘ ov RO'TO/

© 1984 and 1988 to the special pay of Rs 35 lrrespective of

whether he was included in the panel or not.
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10. In the facts and circumstances, we allow this

application to the extent and on the lines as indicated

belowi

a)

b)

c)

Q)

e)

The épplicant would be entitled to the
special pay of & 35 or Bs 70, as the case may
be, while working on deputation as UDC at
the Naval Headquarters during the per od
from June 1984 to June 1988.
The applican£ would be entitled to the

an oftochud b DTS .
be, during the period he was working as-

(W4 _ omcl
UDC in the Southern Naval Command“holding any
.o :

. : s
special pay of Rs 35 or Rs 70 as the cas:/yay,/
a

one of the 17 posts identified at Annexure-RB)

irrespective of when he held the post and

irrespective of whether he was included in

the panel or not.

‘Since the first representation for special

pay was submitted by the applicant on 9.5.88

the grant of special pay on the lines at
(a) and (b) above would be only from 9.5.85

- keeping the period of limitation of 3 years.

abhowt

Action on (a), (b) and (c)hshould be completed
within a period of three months from the date
of communication of this order.

There)\will be no order as to costs.

m - @J-ZL/MIB

(A.V.Haridasan) (S.P.Mukerji)
Judicial Member ' _ Vice Chairman
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JUDGEMENT

(Hon'ble Shri S.P Mukerji,Vice Chairman)

Respondents 1 (The Chief of Naval Staff) and 2 (The Flag
Officer Commanding-in-Chief, Southern Command) have filed this Review
Application against our order dated 16,7.1990 in O.A 205/89. In that order
we had allowed special pay to the applicant while working as U.D.C on
deputation at the Naval Headquarters and also directed that in the Southern
Naval Command if he had been holding any of the seventeen posts of U.D.Cs
identifie 428 posts of complex and onerous nnture of duties, he should. be _
granted the prescribed special pay during the period of his holding such
a post irrespective of whether he was included in the panel or not. In the.
" Review Application it has been argued that our presumptién that all posts
of U.D.Cs at the Naval Headquarters are of complex nature would 'not entitle
the applicant to the special pay because special pay would not be admissible
\where there are IAssistants working. It has also been 'averred that since
the applicant was not holding any of the seventeen identified posts after
“he reverted to the Southern Command, he would not be entitled to any

special pay.

2, - ‘ I am afraid that the grounds taken 'By the Review A‘pplicants
are not admissible for a review of our- judgment. So far as the posts of
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U.D.Cs at the Naval Headquarters are concerned, we had quoted from the
Naval Headquarters' own letter of 20th July 1983 which indicated that the
"U.D.Cs deputed to the Naval Headquarters would be doing complex nature
of work, which would if otherwise admissible, entitle them to special pay
of Rs.,35/-". Nothing was stated before us during arguments that special
pay would not be admissible to the applicant at the Naval Headquarters
because the Assistants had been posted there. In any case presence of W
Assistants at the Naval Headquarters cannot deprive the U.D.Cs of the |
special pay if the U.D.Cs by the Naval Headquarters' own showing had been
discharging complex nature of work. A cryptic clause like "if otherwise
admissible" cannot- deprive the applicant of the special pay which is legiti-
mately due to him. There is no error apparent on the face of the record
or any new material warranting a review of our aforesaid order.  As re-
gards the second point, it is not understood why a review is at all necess-
ary. -Our order clearly indicates that if the applicant had been holding
any one of the seventeen identified posts at any time when special pay
B. special pay. If, as averred by

was admissible, he would be entitled (-~
‘the Review Applicants, the Original Apphcant did not hold any of these

posts, the question of grant of special pay {,‘« ~“Jnot arisew!wn ha Wen Mol hdld w{
Auch e bos),

s
3. I see no force in the Review Application and if Hon'ble J.M(H)

agrees, the same will be _t{ejected by circulation and orders pronounced

in the open court. o
A W - i\ ) . o (S.P Mukeriji)
M,(A/ / - Vice Chairman

Shri A.V Haridasan,
Hon'ble Judicial Member(Il)



