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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH
0.A. No. 2/91
XX AR RRX X100 |
 DATE OF DECISION _29.6, 92,
Shri K, Gopalakrishna‘Pillai. Applicant (s)
and 2 others.
S . s
ri P. Sjiva . . L
Shri P 1y ﬁ Pillai Advocate for the Applicant (s)
_ Versus _ V : : . §
Union of India, G.M., S.Railua _ ' _
) t L yResponde’nt(s)
and 3 others
Smt. Sumathi Dandapani
Advocate for the Respondent(s) 1 to 3.
1 .
CORAM : M/s M Ramachandran & P Ramakrlshnau | 4,
The Hon'ble Mr. 7 N.V. @rishnan - Vice Chairman. S
& ,
The Hpom Mr. A.V, Haridasan - Judicial Member
1. Whether Reporters of local papers may be allowed fo 'see the Judgement?yw
2. To be referred to the Reporter or not ?
*3.. Whether their Lordships wish to see the fair opy of the Judgement? ANy
4. 'To be circulated to all Benches of the Tribunal ?

JUDGEMENT

'(Hon’ble‘Shri A.V. Haridasan, Judicial Member )

/-"‘v The applicanté, three iﬁ number, who-are preéently
working as Dy Station Superintendents in the scale of pay
woP Rs.1600-2660/= in the Trivahdrﬁm Division éﬁaaggrieved
by the oréer &aﬁed 29.10.90_0é the 2nd respbndent by which
their présent seniority position is ordered to be ré&ised

"to their detriment. The material averments in the applicatian

can be briefly stated as follous.

2. The applicants uere initiélly appointed as Agsistant
Station Masters in the scale of pay of Rs.330-560/-. Uhils

-they were working in the Madurai Divisiqn in the area which later

(\,\//// ' eeenla2

b



Py

..
N
*e

formed part og Tfivandrum Division by order dated 17.7.1979
they were promoted to the higher grade in the scale of ﬁay
of Rs.425-640/-. The Pirst applicant joined tha.M§pheneL
post on 23.7;1979, the second applicant on 10.7.79 amd the
third on 25.7.1979. As vacanciés were not availéﬁle‘in

the Stations where they.uere working, they had to join at
distant'places»in the Madurai Division. Though several of
the seniors of the applicants in the grade of Rs.330-560/-
were promoted earlierffhd;the applicants to t he grade of
Rs.425-640/- to posts situated at Stations qutside the

proposed Trivandrum Divisional area, they declined to accept

‘ promotion and opted to continue in the grade of Rs.330-560/-

hoping to get absorbed in_the Trivandrum Division which was

later'Formed carving,out_;poftions of Palakkad and'Nadurai
Divisions. As they had declined to accept promotion considering
their difficultieé in leaving the stations, they uwere debarréd
from'promotion to the grade of Rs.425-640/- for one year
anditmuﬁ thefeafter the applicants were promoted to that

grade. Subsequently,'the Trivandrum Division was fo:med
carving out portions from Madurai and Palakkad Diwvisions on
2.10.1979. On the formation of the neu Division, the seniority

of the officials was determined on the basis of the length

of service in the relevant grade duly maintaining their

interse position betueen the employees from the same unit.
) 7

As the applicants were in the grade of Rs.425-640/-, they

were accordingly absorbed in the Trivandrum Division and

their seniority position in the grade of Rs.425-640/- in

o
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the Madurai Division was protected. After the formation of
the Trivandrum Division, tﬁeie came a revision , in the distri-
bution of posts in the cadre of SM/ASMs as on the cadre
strength o 1.1.1979 and %510}1979, i.e. prior to the formation

of the Trivendrum Division. As this resulted in additional

promotional opportunities in the grade of Rs.425-640/~-, the

employees who had declinéd promotions eariiér'uere“given
another cﬁanpe to barry 6ut promotions to‘these vacancies.by "
order dated 19.2.19801(Annexure A1)yéarring one Shri Jayakumar
. _ : : . while
none carried out the promotion. So, the ‘Erst-/ seniors of the
applicants in the grade of Rs.330—560/— continued in that
grade uhile'the applicants were in the.grade of Rs.425-640/~.
Thereafter, these employees were promot;d té the grade.of
Rs.425-640/- against the vacéncies that occurred in the

Trivandrum Division after 2.10.79. On the above basis, the

railway authorities published provisional seniority lists and

- after giving opportunity to all concefned, a final seniority

list of the SMs/ASMs as on‘1.5.1983 (Annexure A2) was published.
The applicanﬁs are at sl Nos#111, 110 and 109 :espectively

in the above seniority list. Thgrea?ter, the applicants were
promoted to the grade of Rs.455-700 (1400-2300) and 556-750
(1600-2660). A seniority list of SMs/ASMs in the scale of
Rs.1400-2300/- as on i.4.857(ﬂnnexure A3) was published
maintaining the position of seniarity of‘the applicants as

in the seniority list at Annexure A2. In these two seniority

lists, the erstwhile seniors of the applicants in the scale

of Rs.330-560/- prior to the formation 6? the Trivandrum

o/
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Division énd those who had declined promotion wvere shouh as
Juniors to the applicants. .The impugned order at Annexure A4
dated 29:10.1990 has now been issued bylthe 2nd respondent
yielding to the preséure of the 4th'responden£, which is a
recognised union, upsetting the seniérity position of thg
applicanys and prdposing to give seniority to those who had
declined p:omotibns‘and were debarred Prom promotions for a
year';n the year 1979. In terms of rule 309, 306 and 305 of
the Indian Railgay Establishmént Manual, an employee who did

' not joih the promotion post for hig own reason and who had
declined prdmotion has to be piaced below all the employees
who. had been promoted before he has joined the promotion‘post.
Actual date of joining the higher post is the date of entry
into the grade and that alone should be the criterion for
purpose of seniority. The decision of the respondents fo
revise the senidrity list to the detriment of ‘the apblicants
on the basis of Annexure A4 order is unreasonable and
arbitrary and is liable to be quashed. Hence, the applicants
héve filed this application'qnder Section 19 of the Administrative
Tribunals Act praying that the impugned order at Annexure A4

| may be quashed.

3. The respondents 1 to 3 have filed a reply statement
and an additional reply statement and the 4th respondent has
Piled a'réply stafement. The contentions raised by the

respondents 1 to 3 are briefly as follous.

4. The applicants were juniors to the persons represented

by the 4th respondent's union in the grade of ASM in the scale

- ' tereessS



of pay of Rs.330-560/j as they wvere placed at sl Nos.265,

262 and 260 respectively in the seniority list of ASM,

RASMs of the Madurai Division published on 1.12.78 (Annexure RT),
while Shg; K.P. Thomas, Shri D.R. Monis, Shri K: Eswara Iyer
and Shri P.C. John who belong to the union represented by the
4th respondent uere placed above them. The Railway Board

had issuéd orders for upgradation of the cadre of SMs by
upward revision of the percentage of higher grade posts'to
‘take effect Prom 1.1.1979. Uhile implementing the orders of
upgradation, those who were promoted against thevhigher grade
posts were entitled to be'retained in the same station by
operating higher grade posts there itself as per the recommen-
dations contaiﬁed in the letter of the Railway Board No.PCIII/
76/UPG/8 dated 1.1.1979 (Annexure R2). But owing to some
administrative lapses immediate follow Qp ;ction_on the basis
of the Rnnéxu:e A1 or@er was not taken. The upgradation uas
implemented in Maduréi Division only on 11.10.1980. But in
the meanuwhile, the vacancies uhich‘arose in the higher grade
from 1.1.1979 to 2.10.1979 in Madurai Division wers filled up
by promotion. The employees’uho were thus promoted were
transferred to places where higher grade vacancies were
available. Those who carried cut the transfer on promotion
vere fixed in-the higher grade on various dates and their
seniority also was counted accordingly whereas those who

did not carry out the transfer, remained in the lower grade

only. Even though the seniors of thq applicants while they
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were in the gfade of Rs.3305560/- were promoted to the
highef grade, ﬁheyvcauld hot carry out tﬁe promotion as they
vere notlrelievéd'due to acute shortage‘of ASMs in the eﬁst—
while Nadurai_Divisioh.'.It was ﬁn account of these reasons
and not for any fault of theirs that those seniors represented
by ﬁhe 4th respondent and whose names aré not mentioned in the
d.A. could not carry out the promotion.‘Héd the upgradatien
orders been implemented in time by the Médurai Division, the
question ofltransfef on‘promotioﬁ 0? seniors would not have
arisen and the discrepancy would not have ocgurred. Thus, as
the applicants happened to be promoted earliér-than their
seniorg only on account of the pecﬁliar circgmst@nce,anq due
to administrativé lapses, the administratibnz?ustified ineiSSUiﬂQ
-the . , ' )
Limpugned order at Annexure A4 rectifying the error. After
" pormation of the Trivandrum Division a seniority list of
ASMs as on 31.12,81'ués issued and in that seniority list,
the'persons,represented by the 4th respopdent's union had
hiéher ranking than the applicants. The applicants happened
'to work in éhe hiéher gr?de of Rs.425-640/~ earlier than
the persons represented by the 4th respondent's union only
because the impleméntation cf the. Railuay éoard's order of
upgradation was unduly belated. Had the upgradation been
implemented in time, those seniors would Have been promoted
to the grade of Rs.425~640 earlier than the applicanté'and
for this reason, the promotion of the applicants to the
grade of Rs.4$5—700/- with effect from 1.8.83 and Rs.1600-2660/-

L}

with effect from 12.2.89 cannot be held legal and valid.

w/
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Against the non-implementation of the upgrédatian with
effect from 1.1.1979, there were somé representations and
the rgpresentatives of the organised labour unions took
up the matter for discussion in the PNM meeting at the
divisional level. But the matter could not be settled on
account of the divergent dpinions of the‘rival groups.
Ultimately, the labour unions including the 4£h responaent
brought up the matter @ar discussion in the PNM meetiqg
with the General Manager and it was as a result of that

Southern Railuway
tthHgadquarters after going into the matter in dg&hwissued
the imﬁugned order at Annexure A4 with the approval of the
competent authority. As the Madurai Division did not imple-
ment the upgradation in time, some of the employees filed a
petition before the Hon'ble High Court of Kerala claiming
promotion with effect from 1.1.1979 and this petition was
disposed of on the basis of a submission made by the administ-
ration éhat the applicants had beén.promotéd with effect
from 1.1.79. Having found that the order passed by thé
Division was not in order, Fhe promotions of the applicants
had necessarily\to‘se reviéed. Since the issue of seniority
has thus become a problem to the Trivandrum Divisfbn, a

‘ Southern Railuvay

reference was made to the/Headquarters for nomination of
an officer to have a discussion with the Trivandrum, Madurai
and’PalakkadADivisiaqs and it was only subsequently that
the matter was taken up “:iA; the PNM meeting. Therefore,
as the impugned order at Annexure A4 was issued only with
a vieuw to fectify the mistake, the applicants have no

v
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legitimate grievance. "As the persons who would be affected
by the decision in this application are not brought on the

array of parties, the application is liable to be dismissed.

4. The contentionsraised by the Ath respondent in his
affidavit are that the persons to be affected by thé decision

in this application have not béen impleaded, that the applicants
 are working in the prgsent cadre being promoted unvaccount

of incorrect pésitich assigned to them in the seniority liStgthat'
in view of the corrept principles laid doun in Annéxure A4,
they are liable to be réﬁerted and that none of the seniors

of the applicants-in the cadre of ASMs in the scale of
Rs.330~560/- has declined promotions. They could not give
effect t§ the promotion as they were not relieved duevto

acute shdrtage of.ASNs in the erstwhile Madurai Division.

There was no order debarring the seniofs of ppe applicanﬁ#

from promotion. After the upgradation of posts uithbpragressive
effect from 1.1.1979, a provisional seniority list of SMs and
ASMs in the grade of Rs.425-640 as on 31.12.81 was published

by the administrétion in uhiqh'tha applicants Qece shown at

sl 503.134, 135 and 136 while the persons represented by the
4th respandent's union were placea at sl nos. 121 to 132,

The applicants have suppressed this fact in the application.
Annexure A2.and A3 senioriéy lists were issued fofgetting the
correct seniority positioh represented iﬁ the provisional
seniority list as on 31.12.89. The earlier promotion given

to the applicants has been set at ﬁought because of the

_Railvay Board's order. As the seniority of the members of

v
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the 4th respondent's union has been recognised with effect
from 3.1.79, the decision taken by the administration to
revise the seniority list as reflected in Annexure A4 is

proper and valid.

5. - The applicants have filed a rejoinder. The fallowing

are the material contentions raised in the re joinder.

6. As the ﬁnnexufe A4 assailed in the application is
an order proposing revisiocn of seniority on a'heu principle;
ARE as the'seniority has not been revised and beneficiaries
of suchvrevision have not been identifiéd, it is not necessary
- that those persons should be impleaded. As the 4th respondent
who espoused the cause of #ege anidentified persons is in the
argray of parties, there is nd merit in the contention that
the application is liable to be dismissed for this sole reason.
It is absolutely false to say that none of the.seniors of the
applicants aeclined prnmotion. A copy of the order dated
24.7.1979 debarring Shri K.P, Thomas from promotion for one
year from 1.2.1979 (the Pirst person represénted by the 4th
stpecifically for declining promotien A
respondent’'s union)[is produced as Annexure A7. The same is
the case with all others and records pertaining to this must
be available witﬁ the administration. The averments in the
reply statement of the respondents 1 to 3 that those who vere
promoted against the higher grade post on upgradation were
entitled Pbr reteﬁticn ;n_the same station by operating the
higher grade there itself, is untrue and devoid of bonafides.
w
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The Annexure R2 and R2A uere implameﬁted in Madurai bivision
. in respect of the grade Rs.425-640/- as ea:ly as on 11.1.1980
and not on 11.10.80 as contended by the respandents. This
should be évident from a copy of the order dated 11.1.1980
'af Annexure AB. The avérments in the reply statement of the
respondents 1‘to 3 that even though promotion orders were
issuéd, the seniors of the applicantsAwere not relieved dué
to acute shortage of ASMs in the eéstuhile Madurai Division
is a blatant lief The seniority list as on.31.12.81 published
on 15/3/82 produced and marked as Exhibit D3 is a pr;visional
seniorityelist and the samé was finalised by Annexure A2. As
the provisional seniority list has no existence after the
seniority list has been Finaiiééd, the contention raiéed
5asihg_on the provisional sénintity list is untenable.' Though
from 1979 t§ 1983, the mémberé of the 4th respondent's union
were working in the lower grade while the applicants ueré
working in the higher grade, they did not raise any grievance
ar objectioq. Though thgy raised dbjection to the provisional
ééniority'list‘at Exhibit D3, éll~the ob jections uere rejectéd
and a final seniority list Annexure AZ:uas issued., The
members of the 4th respondent's union did not challenge the
seniority lists at Annexure A2 and A3 in 1983 and 1985 and,
therefore, at this distante of time, it is ndt possible to
‘unsettle the settled seniofity list. Though the persons
represented by the 4th’responéent's union were given ancther
opportunity to carry out the prbmotibnvby order dated

19.2.1980 at Annexure A1, they did not carry out the promotion

on
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and none of them had'beeﬁ fitted against the upgraded post
enabling ﬁhem to get thé benefi% of upgradation. Tﬁé persons
represented by the 4th respondent's union were noﬁ promoted -
against the upgraded posts on 1.1.79. Even if they were so .
promoted to the Upgraded posﬁs, they should not have been
retained in\Trivandrum Division En 1979 as there wvere already
excess operation of posts in Trivandru@ Division. The contention

is untrue.” -
that the issue was taken up at the PNM/ The issue raised in

e
1990 was an ordinary representation.

]

:7.2 We have heard the érguments of thé counsel for the

parties and have also gone through the pleadings and documents

on record. UWe shall First’consider the‘éqntention of the

respondents that the application is not maintainéble és the

persons uho are affected by the grant of rélie? in the applicatioﬁ
; ‘have not been impleaded.' The prayer in this application is

to quash the order dated 29.10.1990 at Anﬁexura Aé, which

airects revision of seniority of the applicants vis:—a-vis

their erstuhile seniors in the grade o?.Rs.$30—560/- diéregarding

fhe fact that the applicapts were placed.above them in the

seniority list of SMs/ASMs issued in 1983 and 1985. On the

. . . s 2 2 2 *
*#prevision of ; which only contains certain guidelines raegarding
seniority, basis of the Annexure A4 orderzéi/;evision in the seniority

has not taken place and the persans who would be aFFected-by
such reQision has not yet béen ascertained. In these circum-.
stances, it is impracticablé to implead the unascertéined
persons. The content;on of the reépondents that the épplication

fbr; : ,
is bd/non- joinder of parties for non-impleadment of those

o
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would be
who =®8/affected by grant of relief by the application has

no merit. An almost similar situation was considered by the
Hon'ble Suppeme Court in the General Manager, South Central
Railway, Secunderabad and another v. A.V,R, Siddhantti and

“others (1974 scC (L&S) 230) and thair Lordships observed as

follows:=-

"As regards the second objection, it is to be noted
that the decisions of the Railuay Board impugned in
the writ petition contain administrative rules of
general application, regulating absorption in per-
manent departments, fixation of seniority, pay etc.
of the employees of the erstuhile Grain Shop Depart-
ments. The respondents-petitioners are impeaching
the validity of those policy decisions on the ground
of their being violative of Articles 14 and 16 of
the Constitution. The proceedings are analogous to
those in which the constitutionality of a statutory
rule regulating seniority of Government servant is
assailed. In such proceedings the necessary parties
to be impleaded are those against whom the relief

is sought, and in whose absence no effective deci-
sion can be rendered by the Court. In the present
case, the relief is claimed only against the Rail-
way which has been impleaded through its represen-
tative. No list or order fixing seninrity of the
petitioners vis-a~-vis particular individuals, pur-
suant to the impugned decisions, is being challen-
ged. The employees who were likely to be affected
as a result of the re-adjustment of the petitioner's
seniority in accordance with the principles laid
doun in the Board's decision of October 16, 1952,
were at the most, proper parties and not necessary
parties, and their non-joinder coudld not be fatal

to the writ petition.”

The rationaie of the above decision appliss. to the Pacts of

this case ¥ and; therefore, we -reject:™ the contention

-~ bad | :
that the application is/for non-joinder of parties.’' -

’\.

-

B. It is not disputed that prior to their promotion to
the grade of Rs.425-640/- by order dated 17.7.1979, the
applicants were juniors to some of the persons (Shri KP Thomasieﬁﬁ‘

belonging to the 4th respondent's union in-the grade of

o
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ASMs in the scale of Rs.330-560/-. It is again a common

case that the applicénts gave effect to the promotion to

the scale of Rs.425-640/- énd joined the postsin that grade

on 23.7.79, 10.7.79 and 25.7.79 respectively while those

- Seniors who are members of the 4th respendent's union having

not given effect to the promotion granted to them, remained
in the lower grade of Rs.330-560/-. If is fPurther an admitted
case that the appli;ants were further promoted to the grade

of Rs.455-700/- with effect from 1.8.83 and to Rs.1600-2660/-

‘with effect from 12.2.1989. It is alsoc a fact bBeyond dispute

that in the revised final seniority list of SMs/ASMs of the

- Trivandrum Division as on 1.5.1983 published on 23.5.1983

at Annexure A2 and in the revised seniority list of the SMs/

ASMs in the scale of Rs.1400-40-1800-EB-50-2300 as on 1.4.85

(Annexure AS), the applicants were placed above those members
A R they

of the 4th respondent's union who,though/uere seniors to the

applicants in the scale gof Rs.330-560ﬂu9re promoted to the

scale of Rs.425-640 only subsequently. The grievance of the

applicants is that this position of seniority settled several

years ago is now sought to be revised\to their detriment by

the impugned order ‘at-Annexure A4. It is the case of the

- applicants that as the applicants happened to be promoted

o
earlier to the scale of Rs.425-640 than those who were

seniors to them in the scale of Rs.330-560/- for the reason

that those seniors declined promotion as they did not want
and

‘to join the promoted post at distant placea[&hey were debarred
A_—" ‘ '

3

from praomotion for a year. The respondeﬁts'1 to 3 have in

S
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thair>®@@®y§cbuntér anidaviﬁvstated that none of the seniors
of the applicants have achally declinea promotion and that
noné of them had been debarred from promdtion for that reason
and that the seniors could not give effect to the promotion
only becausekgﬁLadministrative grounds they.uere not rélieved
from the posts in which they uepe working. The 4th respondent
also héve raised this contention. If, as a mattér of fact,
‘senior persons though promoted‘uere‘diaabled from giving
effect‘td-the prométiqn on ﬁhe ground of administrative
exigencies, it will be unjust!to deny to them the seniority
for the‘reason that theif juniors had given effect to‘promotion
earlier.l But.the contention of the respondents that the
seniofé of the applicants were disabled from joining at the
prohoted posts as they were'npt relieved and that they were
not debarred from promotion is found to be falss from the
documents'at Annexure A7 and A10. Annexure A7 is a coﬁy

of the order No.SD/?Q/TPb1 datéd 24.7.79 of the Divisional

0ffice, Personnel Branch, which reads as follous:-

"The undermentioned ASMs promoted to scale
Rs.425-640(R) from scale Rs.330-560 have
not joined the stations before 15.6.1979
as ordered. They'are, therefore, treated
as unwilling to go on promotion and debar-~
red for one year for poomotion to scale’
Rs.425-640(R) as noted against each. They
will loose seniority in scale Rs.425-640
to their juniors in scale Rs.330-560 pro-
moted to scale Rs.425-640 after them."

S/Shri R. Subramanian and M. Rajan Unnithan were debarred
for a pgeriod of one year from 3.6.78, Shri K.G. Ramachandran
from 16.12.78 and Shri K.P. Thomas was debarred for a period

of one year from 1.2,1979. Annexure A10 is a copy of the

..0.'..‘.15
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dated 30.5.1979
of fice order No.42/79-TP.I fof the Divisional OffPice, Person-

nel Branch, Madurai. It is stated in this order as follows:-

"The undermentioned ASMs/RASMs under orders of
promotion to scale Rs.425-640 have not yet joined
as SMs/ASMs in the promoted scale Rs.425-64G(R).
Representations for change of stations etc received
in this connection were gone through. They are
advised that they should carry out the promoticnal
transfers as already ordered before 15.6.1979.

If they do not carry out their promotional trans-
fer before 15.6.79, they will be deemed that they
are unwilling to go on promotion and they will

be debarred for one year from the date of issue

of the office order promoting them originally."

It appears that it uwas pursuant to this order that Annexure A7
oraer was issued. It is evident that the applicants uere
promoted after their seniors had declined promotion and

Prom Anﬁe%ure A7 and A10, it is evident that those who had
declined promotion had been debarred from promotion ?or'a
periad of one year from £ﬁe-date of issue of original o;der
.of promotion. Therefore, it is evidenébthat the Railway
Administration has suppressed tﬁe material fact that thoée
members of the Ath'respénéent's union uhé though were seniors
to the applicants in the scale of Rs.330-560 happengd to be
their junioms in the‘senicrity list at Apnexure A2 and A3
for the reason that they had having declined their promotion
been debarred ffom promotion for a period of one year. Not
only that‘the drd respondent has suppressed this fact, but
-@also he had in the counter affidavit sworn that ﬁhvuasvfor

no fault of the seniors but due to the fact that they were
not relieved owing to acute shortage of ASMs in the erstuhile

Madurai Division that they could not give éffect to the

promotion. This statement has been found to be false in the

o
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light of what is seen stated in Annexure A7 order. Therefore,
it is eviden§ that the seniars of the applicants‘uha declined
promotion were debarred frem prﬁmoticq?to the grade of Rs.425-
640/~ for a period of one yeér while the applicants who uere

" juniors were promotéé to the scale of Rs.425-640.gRLyxRMERX
&gggxx It is well settled that continued officiation in a
grgde is a good criterion for reckdning seniority in the
absencg of any rules to the contrary. The_respondents_haﬁe
re?erred‘ﬁo a 'seniority list of SMs/ASMs as on 31.12.81 at
Exhibit D3 and have contended that according to this seniority
list, the appliéants‘uere placed beloubthe members of the 4th
respondent’'s union. But this was only a provisional seniority
list. The Annexure A2 revised seniority list was prepared
after considering all ihe repreéentations received from SMS
and ASMs. This seniority list'publishéd,on 23.5.83 reflects
the seniority of the SMs/ASMs as on 1.5.83. Theiapplicants
are placed apove the persons represented by the 4th respondenf's
union. The s;me order of seniority is reflected in Aﬁnexure A3
seniority iiét of SWS/BSNS Zs on 1.4.85., The members of the
4th respondent's union have not challenged these seniority list
- all these yeafs. In such circumstances, after a lapse of
sevén years it is not open for the Administration to unsettle
the seniority list especially when the applicants had been
promoted to more than one higher grades successively. The
respondents have contended that én_implemantation of the
upgfadation; the promotion of all the members of tﬁe 4th

respondent's union have been given effect to from 1.1.1979

o

0'00000'017



- ® s 17 ¢

and, therefore, viewed in that light the seniors of the
applicants uhile they were in the scale of Rs.330-560/- are
entitled to be placed above the applicants as the mistake

in not’implementing the upgradatioﬁ‘has Been later rectified.
By a promotion with retrospective effect, it is not possible
to alter tﬁe seniority aéduiréd by‘persons uorking\iﬁ a cadre.
In State of Bihar and others v. Shri Akhouri Sachindra Nath
‘and othérs, reported in 1991 LAB.I.C. 1261, ﬁhe Hon!ble

A Supreme Court has observed as follous:-

"It is well settled that no person can be promoted
with retrospective effect from a date when he uas
not born in the cadre so as to adversely affect
others. It is well settled by several decisions
of this Court that amongst members of the same
grade seniority is reckaned from the date of their
initial entry inte the service. In other words,
~seniority inter se amongst the Assistant Engineers
in Bihar Engineering Service Class II will be
considered from the date of the length of service
rendered as Assistant Engineers. This being the
position in lau the respondent Nos.6 to 23 cannot
be made senior to the respondents Nos.1 to 5 by
the impugned government.- orders as they entered
into the said service by promotion after the
respondents Nos.1 to 5 were directly recruited

in the quota of dirgct recruits.” .

b

%

- The.. seniority of the applicants vis-a-vis those of the
members of the 4th respondent's union uho had lost seniority
on account of their Pailure to comply with the order of
transfer was settled as early as in the year 1983 as is seen
Prom the Annexure A2 seniority list. Since none of them had

it necessary '
" thought/to challenge the seniority list, the Annexure A2 and A3
seniority lists have come to stay and the same have been
oﬁerated for the purpose of further promotions. Under such

circumstances, the resppndents 1 to 3 cannot after a lapse

‘of selen years, as if suddenly waking up from a prolonged

(V\/' | | | ceeees.18
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vslumber, topple the seniority_list to the detriment of the

applicants saying thét on account of their lapse in'imple-
menting the Railﬁgy Board's decision af upgradation of posts
in the year 1979,’the members of the 4th respondent’s union
have suffered some loss‘of seniﬁrity. The contention of the
respondents that if the upgradation of posts was impleméntad
imﬁedigtely on notification; the seniors_of the applicants
who had declined promotion would notlhéve had the necessity
to décline promotion since they cégld have been accommodated
in the same station does not aﬁgear ta be based on any factual
foundation. No administrative decision'in the year 1979

to operate the prdmoted posts in the same station irrespec-

tive of the fact uhether vacancies existed there or not has

been seen taken. Therefore, on a careful scﬁhtiny of the

~entire facts and circumstances of the case, we are of the

view that the impugned order at Annexure A4 directing revision

- of the seniority list of SMs/ASMs to the detriment of the

applicants degiding to maintain the inter se seniority of

the applicaﬁts and those who had declined promotions to the
grade. of Rs.425-640/- on the basis of their erstwhile seniority
iﬁ the scale of Rs.330-560 is unre;sonable, arbitrary and

illegal.

9. In the result, we allou the appiication and quash
the impugned order dated 28.10.1990 of the Chief Perscnnel
Officer, Southern Railuay, Madras (Annexure A4) and direct

s
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the respondents 1 to 3 to maintain the position of the

applicants in the existing seniority list. Howeéer, ve make

it clear that in case on any valid ground the administration

proposes to effect any change in the seniority of the

officials,they are at liberty to do so but only a?ter giving

notice to all concerned and after'giving them opportunities

. _
to present their case.f

10. - There is no |[drder as to costs.

( A.V. HARIDASAN ) ( N.V. KRISHNAN )
JUDICIAL MEMBER ‘ 'VICE CHAIRMAN

25.6.92
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 Mr.P, Sivan P:Lllai : . | B

. Mrs.Sumati -Dandapani

, Bccording to petitioner the proposal in
| Amexure-C cannot be justified in the light of the
directlon in Annexure A, Annexure;c is only a show
cause notice. There is no final order placed before o
- us. . The petition is premature and digmissed.
 However, respondents will do well to follow Annexure-A

b@fore passing final order in the matter.

C.Sankaran Nair (J)
v.C,

R.Rangarajan
Y ,
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