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Whether Reporters of local papers may be allowed to see the Judgement?\/%
To be referred to the Reporter ornot? .

"Whether their Lordships wish to see the fair copy of the Judgement?m

To be circulated to all Benches of the Tribunal? *%

JUDGEMENT

'DiSéiplina;y proceedings.

1

The dzsciplinary proceedings challenged in this case

is b

" were initiated in the year 1985 and this/the second time ,

that the applicant is approaching this Tribunal attacking

the orders passed against him in connection with the

2. The’chamrga_ against the applicant is stated to be
not so grave enough to be penalised with an extreme

. v i
penalty of removal from service. The allegation is that

while working as E.D. Chowkidar at West Hill Post Officze

‘the applicant did not attend the duty en 12,12,1984 from

—~t
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é.;o p.m. to 9.40 p.m. and thus failed'gé @aintéiﬁ
absolu?e'integrity and devotion to duty required éf him
undér Rule 17.of the P & T E.D. Agents (G@nduét ané
Service) Rulés, 1954. In the statement of imputations
it was further stated that the.applicént was found absent

in the post office when the DPS Calicut region visited

the West Hill Post Office at 8.30 p.m. on 12.12,84. The
‘office: found that thé office doors on the northern side

- of the post office were kept open':© and the applicant wés

not available till 9.10 p.m. When a punishment of
termination of his provisional appointment was imposed on

the applicant he filed 0.A.K. 26%/87 which was heard

- and allowed by this Tribunal by our judgment Annexure-IV

dated 19.9.1989. We quashed the orders and directed the
respondents "to proceed with the disciplinary proceedings

from the stage _they had reached as on 31,’5.86 and

conclude the same in accordance with law, within:a

period of three months from the date of communication
of this order." Thereafter memo.datéd 19.10.1989 of the

SDI (Postal) Calicut North was issued appointing an

officer ‘who b ,
enquiry /'~ . Submitted Annexure-V report dated 21.6.90.

The applicant submitted objection, Annexure-VI to enquiry
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report raising serious irregﬁlarity in the proceedings and
submitted that he may be reihstated in service after
drepping alllp;eceedings. NeverthleSS‘the disciplinary
authority passed Annexure-i penalty order da;eq 9.7.1990
removing him from service with immediate éﬁfect. The
appeal filed against the same was rejected by Annexure-I1I
order daéed 19.10.90. The applicant is challenging both
these orders on Various groqnds.

3.  The ;eameé counsel, Shri M. R. .Rajendrgn Nair,.
appearing on behélf of the applicant afgued that the duty
time of the.applicant had no@ been preved. There is

no notified duty time fqr the'app;icaniAénd henee
dereliction of duty cannot be attributed teo hi@. The
applicant was assigned only 7% hours duty which is between
10 p.m. to-i'a.m. There_is no charge t§at the applicant
failed to attend the office during this period. He further
suhmitted'thatlthe im§ugned penalty @rder-wé§ not passed'
by the au’thority'in tems of the directions of this

4

Tribunal in Annexure~-IV judgment and that in the light

-

of the changes effected on Rule 7 of the EJ/D., Agents

r” 4

(Service and Conduct) Rules, 1964 and inclusion of additional

penalties, a reconsideration of the case of the applicant‘-

J
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is necessary in the interest of justice. The relevant
portion containing the changes of penalty readsas follows:

"Rule 7. Nature of penalties,

The following penalties may for good and sufficient
reasons and as hereinafter provided, be imposed on
an empleyee, ‘by the appointing authority, namely:-'

(1) Censure. .

(11) Debarring of ED employees for appearing in the
examination for Pestmen/Postal Assistants/
Sorting As-istants for a period of one year or -
two years or for a period not exceeding 3 years

(i1i) Debarring of E.D. employees for premotion fer a
period not exceeding three years

iv) Recovery from allowance of the whole or part of
any pecuniary loss caused to the Government
by negligence or breach of orders

v) Removal from service which shall not be a
disqualification for future employment

vi) Dismissal from service which shall ordinarily
“be a disqualification for future employment,"

4,  Having regard to the charge framed in this case

against the applicant the duty €ime of the applicant is a
, _ \
relevant and most important factor which should have been

proved for finding the applicant guilty of the charges Y
v MNJM’B\N"‘W»} Ky ellied &) rnd o ahwaly NRa WU
framed against him, There is no clear finding in Annexure-V

the enquiry report,about the hotified duty time. The
following portions in the énquiry report are relevants

- "i{v) No material evidence is adduced either by the
disciplinary side or by the defence side to

.show the notified duty time of the Chowkidar

~ employed at West Hill P.O. And as admitted by
DW,1 the duty time of the Chowkidar (SPS)

" is not laid down in office records. Thus it
can be assuned that the Chowkidaryworked
according toe the oral instructinm s from the
Sub- Postmaster from time to time.
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(v).As testified by DW.1, the Chovkidar is employed
at Westhill PO for keeping a "General Watch"
of the closed PO during night. The term "general
watch®" has a comprehensive meaning. Generally,
the duty of a Chowkidar in a clesed PO during -
night is to guard the office building and
properties from being damaged by miscreants and
also to avert possible theft of valuables to the
extent possible by th%becured Post Office,
overnight."”

X ' X X

"It is clear from the evidence both documentary
~and oral that the SPS being the Chowkidar on
duty at Westhill PO on the night of 12.,12.84
left the office premises without locking the
external doors of the PO keeping the office
open .and accessible to outsiders. This amply
manifests the lack of devotion and dereliction
of duty on the part of the SPS."

S.- The learned counsel submitted that without a clear
finding on this issue the charge as framed in this ease

would not be sustainable, However, it is pertinent to note .

that the Enquiry officer has relied on D.G.P&T's letter No.

i

24-11/82-TE-II dated 18.6.83 without giving a copy of it to

1

the apolicant and found that a Chowkidar employed in an

E.D, pOSt office is bound to keep a ‘general watch' of

charges against thed
the post office far 12 hours and held the/applicant are

3proﬁédi".. According to the learned counsel, there is no

charge against the applicant that he failed to do the duty

[ is included in the statement of allegations. 4
of keeping a'general watch' of the Post Office. Bat’ this- /

Hewever. this h '
/document, as indicated above, was relied on by the EanIrY

admittedly b .
OfficerZW1thout giving the applicant an opportunity te
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perusing the same. He’cannot place reliénce on such a _
document to findfg:f{ﬁ;”ﬁ£$;he aééf&@g&g% Hence, according
to him reliance of the guidelines of the DGP&T's 1etterwdated
.18.6.33 wiﬁhout giving a copy of the same is illegal. It
vitiatés'the entire proceedings. .It is settied law that a, .
copy of the document which is‘relied on by thé'Department
in the enquiry should be produced in the enquiry and relied
on by the Enquiry Officer only after making it available to
the delinguent Govt.‘employee. Cther&ise the entire action

would be vitiated as violative of the principles of natural

v

justice., I accept this coptention;
’6.- .The'DGP&T'S letter dated 18.6.83 is Annexure R-1(a).
It contains the following clause:-

W % " (i) howkidars employed to keep a general watch over
‘ puildings at night which are locked and secured
may be given 12 hours only as no strain would
be involved."

Fromla perusal §f the Annexure R-1(a) it is not very clear
as to whether this will apply to E.D. Chowkidars. The .
éppl?cant on the other hand producedvAnnexxu;e-VIII_and
sugmitted that E.D. Chowkidars shoui& nét be employed for
more than 7% hours. He.also submitﬁed that Annexure R-1 (a)
would not apply to E.D. ChOWkidarS. This gontfoveISY has not
been carefully examinéd'by.ﬁhe authorities, particularly

when thé appiicant had stated in.his first objection to the’
memo of charge dated 6.6.85 in unequivocal‘manner'that he had
not failed to attend to his duties during the duty times

allotted to him presumably withdrawing all his earlier

statements. There is no XXXXXXXxxxxxxRXXxxkkxxxtj¢h—f

¢
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decision by the disciplinary authority on ‘this question
before finding the appliecant guilty. The Appellate

authority also did not ind&pendently considered these

| issues.: This is also another infermity in the impugned

order which caused real prejudice to the applicant.

7. . The next contention of the learned counsel for the

"‘is by .

épplicant/that the disciplinary authority did net

complete the enquiry as per directions of this Tribunal

in ;s much as the time schedule provided for deciding the

N

case had not been follewed by the authorities in spite of

warning by the applicant. I am: not very much impressed
i . :

by this argument. Even if 'XI. accept this argument, it

may not affect the merits of the case and it is irrelevant.

for deciding the issue arising for consideration. Hence,

tru<4&nnot ekamining this contention. Howewer, based on

the finding on the first contention raised by the learned

counsel for the applicant the cése has to be allowed by

~setting éside the. impugned orders. But it would be fair

and proper under these circumstances te remand the case to

the disciplinary authority for a fresh disposal of the

matter in accordéhce with the 1éw so that the autbority

él§o QL/

may fonsider the arguments of the learned counsel based on
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the changes of Rule 7 and the inclusion of additional
penalties as well if they really apply to this case. The
learned counsel for the applicant only Submitted that in case
e B g
the @as$e is remanded to the lower authorities for reconside=-
ration,freedom to raise the queétion of application of the
changed rule 7 for imposing the punishment, ence, I am not

considering this issue at this”stage,lg#J/“W4Mﬂ*—”; 64”°h“"éL—

fmé.  According1y, I set aside the impugned orders and remand

the matter to the disciplinary authority for a fresh disposall
of the case by the said authority in accordance with law,
based oﬁ_thevcharges already framed agaiﬁst th; applicant.

I am making it cleaf that the,aﬁplicant shall be.deemed to

be continuing in put off duéy till the conclusion of the

proceedings.

9. In the result, the application is allowed to the
. extent indicated above. There will be no order as to

costs,

Moot g

(N. DHARMADAN)
JUDICIAL MEMBER
kmn
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N.V.Krishnan, Admipistrative Neﬁber

10. I regret I am unable to égrae with ths conclusions
reached by my learned Brother. The main facts have been
stated in my learned Brother's judgement, Therefore, there

is no need to repeat them.

11. My learned Brother has not adverted to two documents,
which I consider to be most important. It is, therefors,

necessary to refer to them straightaway.

12.  UWhen the applicant returned to the office premises
en 12.12.84 after finishing his dinnar)he found the Deputy
Director, Pestal Services, Calicut Region in the office.
When questioned by him, the applicant gave a statement
to the Dy. Director; postal Services. In Annexure-IV to
" the memerandum dated 6.6.85 initiating the disciplinary
proceedings, this stétement is mentioned as one of the
documents by which the charge was proposed to be proved.
This can be seen from thel nexure-] order of the

disciplinary authority'in which the text is reproduced.

13. sSimilarly, in the preliminary enquiry, which was
held before commencing the disciplinary proceedings, the
spplicant gave snother statement on 26,12.84 to the Sub
Divisional Inspactni, Calicut North., This is also in his
oun hand, This is also one of the documents on which the
Department depended to prove the charges against the
applicant,as can be seen from the extracts repraducéd in

Annaxure=] .

14, The learned counsel For'the respondents has produced
for our perusal the records of tha enquiry procsedings.
These two statements dated 12,12.84 and 26.12.84 have

been amitted in evidence as Exhibit P3 and P4 raspaétivaly.

\L// | o ee10



15. The two statements contained the féllowing
admissions: |

(i) The applicant entered duty at 6.30 P.M.

(ii) He had permission to go out for meals for about

an hour,
(i1i) He therefore left office at 8.20 PM for
meals end while going he had lecked the froat door of the
office but left open the entrance on Eha northefa side
to enable the Telegraph Heésenger to enter the office and

deposit the undelivered telegrams.

)

16. fha Disciplinary Authority has naturally attached ;
considerabie éignificance to thess two statements as
can be seen from his order at Anpexure~I. His observations

'in the light of these statements are as follows:

"It is also therefoie clear that the charged ED Agent
was not available in the Post Office or its premises
from 8.30 PM to 9.40 PM on 12,12,84, further the
point to be examined is whether the said time falls
within duty hours or not, (DW1) Defence witness
deposed that the duty hours of the ED Chowkidar
West Hill was firstly from 7. PM to 7 AM and he
revised tne duty hours from 10 PM to 5.30 AM. The
date of the revision of the duty hours was not
mentioned by him, So to decide whether the duty
hours of the charged EDA on 12,12.84 was from 7 PM
to 7 AM or from 10 PM to .30 AM the other evidences
in the inquiry have to be relied on. P.4 is the
written statement of the charged ED Agent given

to DDOPS Calicut onm 12.12.84 when guestioned the
charged ED Agent. for not being on duty during

the visit of the DDPS around 8,30 PM teo 9,40 PM and
also for leaving the office doors unlocked, The
depositions of PU 4 and PW 1 establishes the fact,
P4 statement was written by the charged ED Agent

in his own hand. In case his duty hours was
commencing frum 10 PM on that date he could have
given a statement saying so, 1t is very clear that
“the hours he left office from 8.20 PM to 9.40 PM was
during his duty hours, P3 is snother statement of
the charges ED Agent given to the SDI Calicut North
(PU 3) on 26.12.84 sbout his absence on 12,12.84
night. In the statement aiso ths charged ED Agent
says tha he joined duty before 6.30 PM on 12.12.84
and hs went for weals from 8,20 PM toc 9.40 PM. He
further states in it that he had alrsady got _
permission from the SPM to go out and take meals
availing one hour, The charged ED Agent has

stated before the I A that SPM DWY had alreaay given
“him permission for one hour to take meals, DW 1
deposed that he used to grant permission te the
charged EDA to take meals if he requested. DW 1 was

KT

/”/“-*



on leave on 12,12,84, The charged ED Agent

deposed before the IA that he did not seek special
peraission from the Sub Postmaster on duty on
12.12.84, But avaiied one hour on the basis of

the usual permission got from DW{i., There is no
question of -one hour permissien in case his duty
began at 10 PM. According to P3, he was aware
that permission was necessary to be absent from
8.28 PM to 9.40 PM on 12,12.84, Actually he did
not get permission from the SPM om aduty on 12.12.84.
It is definite that the time avaiiesd by the
charged EDA from 8,20 PM to 9.40 PM was his

duty hours on 12.12,84 and he absented from duty
for the said time."

Nobody can find fault with the aforesaid reasoning of
the Disciplinary Authority.
_ 5
17. The eppellate authority had aisoc come to|similar
conclusion as would be evident from para 4,1 of his order
at Annexuie~II. It is needless to reprodueatthat para
except for the following extract:
f"Neither the Inquiry Officer nour the Disciplinary
Authority hed erred in holaing that on 12.12.84 '
- his duty hours were from 7 PM to 7 AM next
morning and on that day between 8.30 PM to 9,40 pPmM
he had failea to attend to his duties., Legality
of bringing him on duty for more than 7% hours
egpart, the Disciplinary Authoriiy was fully
justified in examining whether on the said date,
viz, 12.12,84 the appellant's duty had commenced
pbefore 8,30 PM and whether he had failed to be
on duty during any period in between. He has
rightly held that the failure toe attend duty was
during duty hours,"
18, I am of the view that if the Sheet anchor of the
applicaﬁf's,case is that hie duty hours were only from
& 30 .
10 PM to ¥ AM, tnen, the only statement he could nave
made to the Deputy Director, Postal Services on 12.12.,84
was. that he was yet to enter his duty and that he was
not aware as to how the office had been kept opened,
In situations like thif)uhan statements are taken from
the delinquents and they are ussd to prove the charges,
the plea gensrally taken is that the statement was given
-or extracted under duress or it was given out of fear
of the superior authority and it is retracted, Even
that plea is neither taken nor aeilable to the applicant.
For, subsequently on 26.12.84, he has given a similar
statement to the S.0.] Calicut North who conducted the

preliminary enquiry,
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19. Therefore, the\g?estion whether the applicant's duty
, 530 ' ,

hours are from 10 PM to ¥ AM or from 7 PM to 7 A1 is not

at all material, The applicant himself had admitted in

the-tuu statements, Ex. P3 and P4, that he was absent

from 8,20 PM to 9.40 PM after he had entered his duty

at 6.30 PM on that day, As the appellate authority has

a L Y quekion, et
pointed out it is/totally different. matéer that under

the standidg'iastractions)he could not have been put

. on duty for more than 7% hours.

20. The issue whether the duty hours are from 10 PM to

S=30 .

$® AM would have arisen only if the applicént contended
before the Deputy Director, Poétal services, Célicut on
12,12.84 tbat his duty q@mmenc;:Lonly at 10 PR, In the
light of Exbt. P3 and P4 statemenﬁs in the Enqguiry, this
question need not have arisen at all, Therefors the
Enquiry Muthority embarked on an unnecessary exercise

to find out his duty hours,

2&. v Ny learned Brether has heid that the réligaéa of the
Enquiry Astnority on the guidelines of the D.G., P&T

daﬁeo 18;6.83, without giving the applicant an opportunity
in this regaid; viti ates the entire proceedings a# being
violative of the principles of natural juética. 1 regret
I am unable to accept this finding. The records of the
enquiry show that in the brief submitted by the Defence
Assistant who helped the spplicant in the disciplinary
proceedings, reliance was placed on the order of the B.G;
in Memo No. 714/5/60 dated 20.7.90 to show that E.D.
Chowkidars can be assigned work for only 7% hours. A
copy of this memorandum was, ﬁouever, not produced bsfore
the Emquiry Authority., This contention has been rebutted

by the Enquiry Authority by stating that as per guidelines



-l

circulated by the DG P&T in letter No. 24~11/82-TE.2 dated

18.6.83, a Chouwkidar employed to keep a general w atch of

the Post O0ffice can be brought on duty for 12 hours, The
le srned cqunsal of the applicant eontfﬁds that the Enquiry
puthority h @ sprung a surprise on the epplicent and has
not given an epportuéity to be heard in this regard ano
hénéa this single act vitiates the enquiry and randers'it

8b initio void, My learned Brother has accepted tnis viéu.

22, The aforesaid instructions of the DG, P&T should be

within the knowledge of every employee. If the Enquiry
futhority had committed a mistake by relying on the circular

dated 18.6.83, the applicant had an opportunity to point

~ this out to the Disciplinary -Authority, which, in fact, he

did ,as would be clear trom Annexure-VI which is his repre-
sentation in regard'ta the report of Qhe Enquiry Authority,
He states therein that the letter of the DG, P&T relied
upon is really applicéble to s epartmental Chowkidars and
as there was no mention about ED Chowkidar in this letter,
the presumptions of the Enquiry Officer that he was to
keep a general watch of the Post Office during the might
and that he had a 12 hour duty from 7 AM to 7 PM was
wrong. Therefore, the question of(denying natural justice
does not irise at all and the applicant was not unaware

of the instruction which should govern his case,

23. The action of the Enquiry Officer merely amounted to

"his looking into some instructions or rule book. In my

view, it i8 not necessary that the delinquent should be

" informed about this., This act of the Enquiry Gfficer will

not amount to denial of patural justice. There would have

'been such denial if, for example, after closing the enqguiry,

the Enquiry Officer referreas to some other officiel records
(e.g. attendance régister) witheut the knowledge of the
applicant and behind his back, to come to a finding of

guilt or if he had obtained further evidence from some other

s

i

A
§< .



official behind the back of the applicent and used it
in his Enquiry Report to the dsetrisnt of the applieant..
Such acts alone would have amounted toauenial of natural
justice becauss the applicant uomld/have been denied

his valuapie and basic tight of cross examining the
witnesses wno have inen stataﬁents against him or who

have prepared records incrimihating the applicant.

24, A passing reference is needed to the contention
that the disciplinary proceedings have been completed in
violation of the directions of this Tribunal on 8,5.90

in MP 356/90 in 0AK 261/87 which have been extracted in
Annexure-VII. Neither’in the original order dated 31,8,89
(Annexure=IV) in OAKZEﬁ/B7 nor in the subsequent order

d ated 8.5.9§ (in the aforesaid NP)has the Tribunal decl ared
that failure to complete the proceedings within the time

stipulated in the judgement would mean that the disci-

plinary proceedings will abate and that the respondsnts will

lose all rights to continue with the proceedings thereafter
and that the applicant would‘than be deemed to have been '
found not guilty of the charges framed against him. In

the absence of such specific directions, the completion

of the proceedings beyond the time fixed therefor will

render the authorities concerned to action for contempt,
butbuill under no circumstance, render the proceedings
illegél. The Tribunal only direotad that if there was delay
beyond the stipulated period, the applicant had to be given

full pay and allowances during the further contipuance

of the proceedings. It did not direct that the proceedings

should be drdpped and the applicant reinstated,



25. The last issus that remains is the effect of the
amendment to Ruls 7. As 1 have come tovthe conclusién

that ths impugned orders cannot Ea faulted for finding

the applicant guilty in the disciplinary proceedings, the
only question that remains is asbout the penalty. 1In théﬁ
circumstances, the rasppndents had no alternative except

to impose only one ef the penalties epecified in Rule 7.
The disciplinary authority has chosen to impose the lighter
of the two pgrmittad penaltieé, i.e. remoﬁél from service

instead of dismissal,

26. It is now stated that Rule 7 has been amended
by the letter No. 10=4/90-vVig.111 dated 16th May 1991.

That letter reads as follows:
"oxXX . XXX XXX
- Sir’ . Lo

As per the existing provisions of Rule 7 of .
EDA (Service & Conduct) Rules, 1964, the following.
penalties can be imposed on ED Agents:-

(i) ' Recovery from allowance of the whole or
part of any pecuniary loss caused to the
Government by negligence or breach of
orders;

(1) Removal ifrom service,which shall not be
a disqualification for future employment;
and '

(1ii) Dismissal from seivice, which shall
ordinarily be a disqualification for
future employment, ‘

2. prima facie the penalty of recovery can be
imposed in the cases where some pecuniary loss
has been caused to the Government due to negli-
gence or breach of orders by the EDAs. 1In all
other cases, irrespective of the nature and
gravity of misconduct, the disciplinary authority.
is bound to follew the elaborate procedure
which is almost identical to the procedure
prescribed in Rule 14 of CCS (CCA) Rules, 1965,
In the end the disciplinary authority has either
to let off the officiel completely or dismiss
or remove him from service. In cases of lepses
of mipor nature noticed on the part of EDAs,
it was found appropriate to introduce certain
) other penalties wibh a view to come to a
Wy// decision quickly. :

sseconta
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3e The Department has been considering for
some time the question of incerporation of
additional penalties which could be imposed on
EDAs, in addition to the penalties already
existing in Rule 7 ibid, After its approval
by Members of the Postal Services Board, the
proposal was examined in consultation with the
Ministry of Law, Department of Ldgal Affairs
and 1t was decided to amend Rule 7 of EDAs
(service & Conduct) Rules, 1964 as follows:

"Rule 7 NATURE OF PENALTIES:-

The following p:nalties may for good and
- sufficient reasons and as hersimafter provided,
be imposed on an employee, by the appointing
authority, namely:- :

(i) Censurs.

(ii) Debarring of ED employees for
: appearing in the examination for
Postmoen/Postal Assist ents/Sorting
Assistants for a period of one
year or two years or for a period
not exceeding 3 years.

(iii) Debarring the ED smployees for
‘promotion for a period not exceeding
three years.

(iv) Recovery from allowance of the whole
~or part of any pecuniary loss
caused to the Govermnment by negli-
gence or breach of orders.

(v) Removal fiom service which.shall
not be a disqualification for future
employment,
(vi) nmDismissal from service which shall

ordinarily be a disqualification for
future smployment,

4, 'This may be bruught to the notice of

all concerned authorities for strict compliance.

The receipt of this letter may be acknowledged.
Sd/=

Director (Vigilance
Petitions) "

1t does not indicate from which date it will be
effective. Therefore, normally, it will be effective

only from. the date of its issuse,

- 27. The quesiion, thererore, 18 whether the
additional lighter punishments nou provided for, can

be imposed on the spplicant in the circumstances of this
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case, The learned counsel of the applicant did not
produce any material in this behalf excepting to
state thaf if tne impugned orders are quashed and
the case is remanded, ons of the lighter penalties
can now be imposed. The iesarned counsel for the
respondents subimitted that normally such orders will

be efFective.only from the date of issus.

28, My learned Brother has not discussed this
issue, as hs has left it to the disciplinary authority
to consider whether this circular will at all be
applicable to decidé the question bf penalty to be

imposed in this casa.

29. I am of the view that the applicability of

this circular has to be considered and decided by the
Tribunal itself. I havs not»been ebie to locate any
judicial euthority to support the view that the
penalties mantionéd in this circular will apply to

a diséiplinary case where proceedings were ipnitiated in
1985 and the original order of Disciplinary muthority

imposing penalty was passed on 9,7.90,

30, It was in 1987(2) ATC 813 that the Cuttack
Bench of this Tribumal expressed the need for lighter
punishments also to deal with various types of .
delinquancies ahongst'ED Agents, The Department has
considered this matter and has now ;eme out with this
circular, Bbﬁidusly, the Department is fully convinced
that the provision of only tuo penalties (viz, remov al
or dismissal) is too harsh and hence lighter penalties
also have now been prescribed, From this background

it is obvious that the liberalized provisions of Rule 7

should be inwsked wherever possible, 1In other uoids,



18

considering the spirit of this circular, an inference |
can necessarily be drawn, that its application will not
be limited to fresh ceses instituted after the date of
its issue but that it will also apply to proceesdings

which are still pending.

31. The matter can be further briefly examined
considering the question af;Vested rights, The Department
may not claim to have a vested right to impose only

the penalties of removal or dismissél which were in

force during tnd relevant tihe because they a«s satisfied
that this provision was unjust and needed modification,

If the'proéaedings have not yet becoms final they

should not have any objection if the liberalized provi-

sions are invoked.

32. On the contrary, if only lighter penélties had
been prescribed earlier and, for the first time, the
Bepaftmeﬁt, Row prescribes stricter penalties, a
~delinquent government serﬁant could claim, in a situation
like in the present case, that only one of the lighter
penalfies should-be imposed on him as he had a vestsd
right to be governed by the provisions prevailing

when the memoranoum of charges was issued, 1 do not,
houever}feel called upon to pronounce on this issue
except to state that even if,for arguments sake, that
contention is held to be valid; it will not mean that
in the present case, I should hold that the amendment
now made will not apply to pending proceedings. This
is dise to kXkm one basic difference in(the situation

viz, the later amendment liberalizes the earlier

provisiong. The memo dated 16,5.91 is a beneficient
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provision énd unless in the circumstances of this case,

its applicability is restricted by express terms to only
disciplinary proceedings initiated in future, it should,

in the interest of justice, be held to apply to all pending
cases, particularly in view of the narration given in the

memor andum as to the rsasons for the amendment,

33,  In this view of the matter, I hold that the
circular dated 16th May, 1991 will apply to the ipmstant

discipiinery proceedings which are undoubtedly pending,

34, The question is what further action is needed,

35, In this connection it is necessary to recollect the
rule laid down by the Hon'ble Supreme Court in Union of
India vs, Parma Nanda, (1989) 2 scC 177, in para 27 of

their judgment which is reproduced belows:=

"27, We must unequivocally state that the juris-
diction of the Tribumal to interfers with the
disciplinary matters or punishment cannot be
equated with an appellate jmrisdiction. The
Tribunal cannot interfere with the findings of the
Inquiry O0fficer or competent authority where they
are not arbitrary or utterly perverse., It is
appropriate to remember that the power to impose
penalty on a delinquent officer is conferred on the
competeht authority either by an Act of legislature
-rules made under the proviso to Article 309 of the
Constitution, If thers has been an enquiry -
consistent with the rules and in accordance with
principles of natural justice what punishment would
meet the ehds of justice is a matter exclusively
within the jurisdiction of the competent authority.
1f the penalty cen lawfully be imposed and is
imposed on the proved misconduct, the Tribunal has
no power to substitute its own discretion for that
of the authority, The adequacy of penalty unless
it is mala fide is certainly not a matter for the
Tribunal to concern itself with, The Tribunal also
canneﬁ interfere with the penalty if the conc lusion

‘é i of the Inquiry Officer or the competent authority

is baéed on evidence even if some qf it is found
to be irrelevaent or extraneocus to the matter.”
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- In this case the discipliqarirgzthmrity had no atﬁar
alternative except to impose,of the two punishments and
therefore, the question of interfering &n other grounds
does noi even arise, However, in the light of the new
rules that has béen promulgated it is only proper that

the matter reyarding penalty be comsidered by the

disciplinary eauthority again.

36, in the circumstances , I dispose of this
application by upholding the finding of guilt of the
applicant rendered by the disciplinary and appallate
authorities in their orders at Anneere-1 and Annexs re-1I
respectively but quash thse panalty 1mposed on ths applicant
vby them, I remand the case to the disciplinary authority
for imposinrg the_proper-penalty within one month from

the date of receipt of this orde: after considering the

~ penalties Specified in Rule 7 as amended, For this
purpose'a copy of the circulér No.1U=4/90-Vig,11]1 dated
16.5.91 shall be seat to the disciplinary authority

along with this order.

1

37, In the clrasmstances, the spplicant should be |
deemed to continue to be put off from duty from the ‘ _ ‘
date the impugned Annexure-l order was passed till the \
disciplinary authority passes appropriate orders

as dxrected above and his reinstatement, 1f any, uill

abide by such orders,

38, The application is disposed of as above.

\Qw/su'--

e

N.V.Krishnan) -
Admlnistratlve Membsr
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In view of difference ofvopihion between us, we
refer the folléwing questidn for decision underf'the
provisions of Section 26 of ﬁhe Administrative Tribunals‘®
act, 1985, The offi_ce may place the files before the
Hon'ble Chaiman for apprbpriate orders::

"Having regard td the facts and circumstances of

this case what is tﬁe appropriate direction ﬁhat
RIN VI IV TR

wesd to be given“ In,oth r wo:ds,,Whéther the

impugned<o:der-$hou1d,b§ quashed in toto and‘the

case reﬁahded or oﬁééifhe penalty imposed need.hﬁ;q-

4 %0 be quashed for a reconsideration of thé

appropriate penalty to be‘imbosed ﬁaking into
account Rule.7 of the E.D. Agents.Service and

Conduct Rules as amended on 16.5.91."

’ et | -
(N. DHARMADAN) T (N. V., KRISHNAN)
JUDICIAL MEMBER ADMINISTRATIVE MEMBER

7‘?—.-.._‘__
H

_kmn'
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CORAM :

The Hon'ble Mr.

The Hon'ble Mr.

Pwh=

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

‘0. A. No. 20/1991
T 2V 199

No.

DATE OF DECISION 30~ 9 L ~92

K.y Pavithran Applicant (s)

Mr.M.R.Rajendran Nai : o
gl ajend £ Advocate for the Applicant (s)

Versus
Sub Divisional Inspector,

—(Fostal )+ Salicut North Sub  Respondent (s)

Division, Calicut and otheILS.

Mr.,V.V.Sicharthan, ACGSC

Advocate for the Respondent (s)

SePJMUKERJI, VICE CHAIRMAN

Whether Reporters of local papers may be aHowed to see the Judgement?’\[v,
To be referred to the Reporter or not ? Wi

Whether their Lordships wish to see the falr copy of the Judgement ? VW

To be circulated to all Benches of the Tribunal ? P -

This application has been referred to me under the

orders of the Hon'ble Chairman dated 7.1.92 under Section 26

of the Administrative Tribunals Act to‘pgsolve the difference

of opinion that has arisen between Hon'ble Shri N.V.Krishnan,

Administrative Member and Hon'ble Shri N.Dharmadan, Judicial

Member in their order dated 31.10.91 onthe aforesaid appli=-

catione.

The issue referred to is as follows.

" Having regard to the facts and circumstances of

this case what 15 the appmw priate direction to be given,
while disposing of the matter. In other words, whether
the impugned order should be guashed in toto and the
cgse reﬁanded or the penalty imposed need only be
quashed for a reconsideration of the appropriate penalty
to be imposed taking into account Rule 7 of the E.D.
Agents Service and Conduct Rules as amended on 16.5.91."

The brief facts of the case are as followse.

2.

The provisional appointment of the applicant was term%nated



. 2‘ ) _‘u'

by an order dated 31.3.86 while the applicant had been
put off du£y and had been chargesheeted for disciplihary
proceedings for being absent from duty while acting as
Extra Departmental Chowkidar between 830 pem. and 9.40
~pem. on 12.12.84. The disciplinary proceeds were
cancelled on 31.3.86 and on the same day, his services
were terminated. The impuéned order és also the appellate
order réjectiné his application'were challenged by ;he
applicant in O.A-.261/87‘ané the Tribunal by its order
dated 31st August, 1989 , allowed the application, set
aside the impugned orders and directed the respondents
to prOCeed w{fh ~ 1. - the disciplinary proceedings from
. the stage they had reached on 31.3.86 and bring them

to a conclusion. The éharge against the applicant was
‘that while working as E.D.Chowkidar at West Hjll Post
.Office,'he did not attend duty on 12.12.1984 from 8.30
P.M to 940 P.M. When the DPS, Calicut region visited
the Post bffice at.8.30 p.m. On that dake, the gf?ider
found that the office doors on the northern siae éf the
| Post Office were kept open and the applicant 'was not
_available till 9.40 pfm;;Subsequent to thequdgment

'of the Tribunal in Ogho 261/82;an Eﬁquiry Offiéer“was
appointed wh6 éubmitted the enquiry report on 21.6.90
£o which the applicant filed a reply, but the
diséiplinary authority passed Annexure-~I penaify order
dated 9.7.1990 removiné him from servicee. The appellate
order was péSSed on 19.10.90 rejecting his appeal. It
is against these orders that the applicant moved this -
Tribunal again in 0.A.20/1991, on which ﬁhe afbresaid
difference of opinion has arisen in the order of the

Division Bench dated 31.10.91e
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3. Th@-leanred counsel for the applicant had argued
before the Division Bench that there was no notified

duty éime for the applicant and hence ‘dereliction of

_ auty cannot be attributed ta.him. The applicant ﬁas as sicned
only 7% hours of duty which is between 10 pem. to

7 ,alm.m- That there wavs no charge that the applicant‘

failed to attend duty during this period. The Hon'ble
Judicial Member Shri N.Dharmadan observed that having
regar& to the charge framed against the applicant thé_
duty time of the applicant is - rélevant and most R
important factor which should ha&é been proved for finding
the applicant guilty-of the charges framed against him
fnotwithstanding his alleged admission which was withdrawn"
and theFe was no clear finding in the enqguiry report
about the notified duty time. It was also obser&ed

that while the Eﬁquiryvofficer'had relied on D.G,P&T's
letter of 18.6,83(without giving a Copy of it 1 the
applicant) and found that a Chovwkidar employed in an

E.D. Post Office is bound to keep a 'general watch'

of the Post Office for 12 hours ang helé the charges
against the applicant to have been proved', the

~ Hon'ble Judicial Member tﬁought that it was not very
clearv whether the D.G P&T's letter ﬁould apply t©

Extra Departmental Chowkidar who according to Annexure-
VIII cannot be employed for more than 7% hours.

According to the Hon'ble Judicial Meﬁber this contro versy |
ha$ not been carefully examined by the authorities and
there was né decision of the disciplinary agthority on
this guestion before.it found the appiicaﬁt guilty

vThe appellate authority also dié not consider this issue.
Ontﬁiﬁ. point alone, the Hon'ble Judicial Member thought

it fair and proper that the case be remanded to the
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disciplinany authority for a fresh disposal of the matter

"so that the authority may also consider the arguments

of the learned counsel based on the changes of Rule 7

and the inclusion of additional'penalties as well if they
really appiy to £his case" whereby apart from removal other
penalties vwere al so included. -Without considering the
issue of changed Rule 7 ,'thé~an‘ble Judicial HMember
thought that the applicant Should have‘the freedom to

raise the question of application of Rule 7 of the ED

Agents (Service and Conducty Rules. The operative portion

of the order of the Hon'ble Judicial Member reads as follows:e

"8. Accordingly, I set aside the. impugned orders

and remand ‘the matter to the disciplinary authority
for a fresh disposal of the case by the said authority
in accordance with law, based on the charges already
framed against the applicant. I am making it clear
that the applicant shall be deemed to be continuing
in put off duty tlll the conclusion of the oroceedlngé.

Oa In the result, the application is allowed to
the extent 1ndlcated aboves M

4. The Hon'ble Administrative Member Shri N.V.Krishnan

‘in his dissenting~;ieQ‘) referred to two documents which
had no£ been adverted to by the Hon'ble Judicial Member.
The‘first document is the statement which the applicant
had given to the Dwairector, Postal Services on 12.12.84

referred to in the punishment order at Annexure-~I. The

. second document is the statement given by the applicant on

26.12.84 daring fhe preliminary enquiry proceedings to the
Sub Divisional Inspector, Calicut North. These two documents
are admitted in ev1dence at Exbts.P3 and P4. In these two
statements, the Hon'ble Admlnlstratlve Member obServed that

the appllcant nad admitted that he had entered duty at 6.30 P.M.

\
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that he had permission to ¢ out for mealé for &aout an
hour and therefore, he left office at 820 P.M. locking
the front door but leaving the entrance on ﬁhe northern
side open to enable the Telegraph Messenger ® enter thé
office aﬁd éeposit the undelivered telegramse. The
disciplinary authority and the appellate authority had
taken note of these two statements and according to the
learned Administrative Member, the findings of these
authorities cannot be-faulted. The Hon'ble Administrative
Member observed that "if the sheet anchor of the
applicant's case is that his duty hours were only from

10 P.M to 5430 P-?; ?hen the only statement he couldhave
made to the Deputy Director, Postal Services on 12.12.84
would hare e ‘ .

waﬁ’that he was yvet to enter his duty and that he was

not aware as to how the office had been kept opened."

The learned Admlnlstrdtlve Member observed that no

plea waS'ta]en that the statement given by ﬁhe applicant
was under duresse In the face of the appllcant s admission
that he was absent from 8;20 P.M to 9440 P.M after he had
entered his duti at 6.30 P.lu on'tﬁat day, the question
whether he could not have been put on_duty for more than
7% hourse. is not relevané. The'Hon‘ble Administrative
Member did not accept the view that the Enquiry Authorluy‘"
reliance on D.G, P&T's guidelines dated 18.6.83 without
giving the applicant an opportunity.in this regard,
vitiated the disci?linary procéedings.'Theﬂﬂan'ble
Administrative Member has argued that the Enquiry Officer
referred to the c1rcuiar of D .G, P&T dated 18.5.83 in his
-report and the aDDllCant had an opporbunlty to challenge
the reliance of the Enguiry Officer of this circular, and

the applicant &id exactly the same in his representation
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at Annexure-VI in regard to the gﬁquiry report. Accordingly
there is no denial of the principle of natural justice.
The instructions of D.G, P&T should be within the knowledge
of every employee. As regards the guantum of'puniéhment
to be considered on the basis of Rule 7 as amendéd on |
16th May, 1991, the Hoh'ple‘AdministratiVe ﬁémber has
referred to the amending letter dated 16th May, i991

and has stated that since the letter does not indicate

from which daté thg amendment will be effective, it will be
presumed to be effective from‘tbe date of its issue. The
learned Administrative Member has felt that the libefalised
provisions of Rule 7 prescribing punishments lighter than
removal .or dismissal as origihally provided for, should

not be limited to fresh éases instituted after the date of
its isSue but that it will also apply to‘proceedings which
are still pendings. Finally it has béen.held that since the
later amendment liberalises the earliéf provisions, the
memo dated 16.5.91 being a beneficient provision and
its applicability having not been specifically’restricteq to
disciplinary‘proceedings initiated in future, it should,

in the interest of justice, be held to apply to'all pending
cases, particularly in view of the narratiog given in the
memorandum as to the Ceasons for the amendment. | |
5. I have heard the arguments of the learned counsel
for both the parties a;d\gone through the docﬁments carefully.
The charge against the applicant was as follows:i-

® That Sri K.K.Pavithran while functioning as

ED Chowkidar West Hill failed to attend duty on
12.12.84 from 0830 PM to 940 PM and thereby failed

to maintain absolute - integrity and devotion to duty
required of him under Rule 17 of the P&T ED Agents
(Conguct and Service) Rules, 1964."

-~
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The following factual position has been indicated in the

impugned order at Annexure-I which has not been disputed:-

"Besides, PW4 and PW1 have deposted that they
visited the West Hill Post Office after 8 PM,
entered the Post Office through the unlocked
doors on the northern side and . remained there
for a&bout more than one hour and that they could
not see the charged ED Agent in the post office
or its premises till 9.40 P.M. It is al® theréfore
clear that the charged ED Agent was not available
in the Post Office or its premises from 830 P.M.
to 9.40 P.M. on 12.12.84, further the point to
. be examined is whether the said time falls within
duty hours or not. (DW1) Defence witness depose§
that the duty hours of the ED Chowkidar West Hill
has firstly from 7 pm to 7 am firstly and he
revised the duty hours 10 PM to 5.30 AM. The date
~of the revision of the duty hours was not mentioned
by him. So to decide whether the duty hours of the’
charged EDA on-12.12.84 was from 7 PM to 7 AM
or from 10 PM  to 5.30 PM the other evidences in
the inquiry have to be relied on. P.4 is the
written statement of the charged ED Agent given
~to DDPS Calicut on 12.12.84 when gquestioned the
charged ED Agent. for not being on duty during
the visit of the DDPS, around 8.30 PM to 9.40 PM
and also for leaving the office as doors unlocked.
The depositions of PW 4 and PW 1 establishes the
fact. P 4 statement was written by the charged
ED Agent in his own hand. In case his duty hours
was commencing from 10 PM on that date he could
have given a statement saying so. It is very
clear that the hours he left office from 829 P.M
‘to 9.40 PM was during his duty hours. P3-is
another statement of the charges ED Agent given -
to the SDI Calicut North (PW 3) on 26.12.84 about
his absence on 12.12.84 night. In the statement
al so the charged ED Agent says that he joined duty
before 6.30 PM on 12.12.84 and he went for meals
from 8420 PM to 9:40 PM. He further states in-it
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that he had already got permission‘froﬁ the

SPM to go out and take meals avail ing onre hour.
'The charged ED Agent has stated before the IA that
SPM DW1 had already given him permission for one
hour +to take meals. DW 1 deposed that he used

to grant permission to the charged ED Agent to
take meals if he.r@queSted. DW 1 was on leave,
on 12.12.84 the charged ED Agent deposed before the
TA that he did not seek special permission from the
Sub Postmaster on duty on 12.12.84. But availed
one hour on the basis of the usual permission got

from DW1. There is no question of one hour permission

in case his duty began at 10 PM. According to P-3,

" he was aware ‘that permission was necessary to be
absent from 8¢20 to 940 on 12.12.84. Actually
he did not get permission from the SPM on duty
on 12.12.84. It is definite that the time availed
by the charged ED Agent from 820 PM to 9.40 FM
was his duty hours on 12.12.84, and he absented
from duty for the said time."

From the above it is clear that the applicant in his
. admmitted
written statements recorded in his own hand , that he had
: N .
left office premises from 8.20 pem to 9.40 pem. on 12.12.84

to take his meals after joining duty at 6+30 Dems On

previous days he used to get permission from the SPM

duvmg than pamied
to' go out and take meals, availing,one hour. The SFM was
. - .

"on leave on 12.12.84 and the applicant deposed before the

IA +that he did not seek special permission on 12.12.84

but availled of one hour on the basis of the usual permission.

As pointed out by the learmed Administrative Member, the
two Statements given by the applicant also show that
while going at B.ZObp.m. for meals ' the applicant had

locked thé front door but left open the entrance on the
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-northern side to enable the Telegraph Messenger to enter

theléffice and deposit the undelivered telégrams. All

these clearly establishﬁi_ that the applicant was on duty.
before going out for meais. and after comiﬁg backe. If he
were not on duty, the quesﬁion of his locking the front
door itself would not have arisen. In these circumstances
it is irrelevant to consider what the duty hours of the
applicant,weré and when they commenced and when they
ended. Even if for the sake of argument it is conceded
that the applicant was being engaged beyond~the limit of

7% hours per day prescribed for ED.ChOWkidars, the
applicant should not have left thé premises'unattended
during the extended duty hours. In that light, the charge
is fully established and the B.G)E&Tis guidelines dated
1846483 are of no relevances Pfoduction or non=-produaction
of these instructions would have made no difference to

the establ ishment Qf the chargej aqd their non-producticn
would not be viclative of the é?inciples of natural justice.
I would, therefore, agree with the Hon'ble Administrative
Member that hon-p;oductibn of:the D.G,P&T's instfuctions

O0f 184683 does not in any manner/violgte the principles of
natural justice énd does not vitiate the disciplinary
proceedingsSe The matter, therefore, need not be remanded
to the respondents on merits. As regards remanding the
case on the queétion of quantqm of punishment, the Hon'ble
Judicial Member did not go into the guestion of application
of the changed Rule 7 for détermining the guantum of punish-
' ment but reserved the freedom of the applicant to raise
thié question under thé changed Rule 7 of the Extra

Departmental Agents(Service and Conduct) Rules.

.5*,



«10.

The Hon'ble Adpinistrative Member alsoc felt that

‘%in the light of the new rules that has been promulgated

it is only proper that the matter regafding penalfy be

considered by the disciplinary authority again.”

Thus there is no difference between the Hon'bletMembers

_of the Division Bench so far asvthe‘quantum of penalty

to be considered by the disciplinary authority under the

changed rules is concernede. In the light of what has been

discussed above I decide the issue raised before me

6.

. as follows=-‘

"Having regard to the facts and circumstances

of thié case, the impugned orders are uphel§ as
regards the finding-pf guilt, but are set aside

so far as the quantum of punishment iS concerned
and the case is.remanded to the disciplinawy .
authority for a reconsideration of the appropriaté
penalty to be imposed taking into account Ruléfé

of the ED Agents (Service and Conduct) Ruales

~as amended on 16.591 to the extent it is

applicable to the present case in accordance with

léWo"
Registry is directed to place my opinion before the

concerned ivision Bench for pronouncement of appropriate

fnmloﬁmm. : , : Qgﬂl

. n-jcj.

PR S ‘Bowz‘-q)’
(S.P.MUKERJL)
VICE CHAIRMAN
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ORDER OF THE BENCH

ﬁaving regard to the facts and circumstances
of this case, thé impugned orders are upheld as
regards th; finding of guilt, but are set aside so
far as the cuantum of punishment is concerned and
the case 1is remanded to the disciplinary authority
for a reconsiﬁeratibn of the anpropriate penalty *to

be imposed taking into account Rule 7 of the B2 Agants

(S@rVice and conﬂuct) Rules as amended on 16.5.91 to +he
-
extent it is applicable to the present case in ‘
accordance with law. ,
- ' i
Mt\_ﬁwﬁw‘ \Q"/ yv
GV %1 /
oreb | v %
{ N. DHARMADAN ) { N.Ve. KRISHNAN )
MEMBER (JUDICIAL) : MEMBER (ADMINISTRATIVE)
L




