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THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

0. A. No.__201/91 - 199,

DATE OF DECISION.23.3.93

M.Bhaskaran : Applicant /

t
Mr.M.R.Rajendran Nair : Advocate for the Applicant ((/

Versus

The Superintendent of Police,
Union Territory of Lakshadweep, -
Kavaratti and 2 others.

Respondent (s)

Mr.N.N.Sugunapalan Advocate for the Respondent (s)

M :

The Hon'ble Mr.  S,P,MUKER]I,VICE CHAIRMAN

The Hon'ble Mr. N.DHARMADAN, JUDICIAL MEMBER

PON=

Whether Reporters of local papers may be allowed to see the Judgement ? P
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement ? fN

To be circulated to all Benches of the Tribunal ?6)

JUDGEMENT

(Hon'ble Mr.S.P.Mukerji,Vice Chairman)

In this application dated 31.1.1991 the applicant who has been
working as a Sub Inspector of Police under the Lakshadweep Administration
has challenged the impugned order dated 8.1.90 by which his representation

dated 14.5.76 for retrospective promotion as Sub Inspector was rejected.

- He has prayed that he should be declared to be entitled to be promoted

as Sub Inspector on the basis of the recommendations of the D.P.C which
met on 22.1.73. The brief facts of the case are as follows,

2, The applicaﬁt joined the Lakshadweep Police Force as Constable
in 1967 and was promoted as Head Constable on 18.1.68. In accordance
with the Recruitment Rules ~of 1961 for the post of Sub Inspectors , Head
Constables who have passed S.S.L.C and have put in five years of service
as Head Constable were eligible for promotion as S.I. Direct recruitment
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was to' be resorted to in the absence of promotees. These rules '
‘were amended on 5.3.70 providing for 50% direct recruitment
(Annexure-Ill), On 12.4.73  the Recruitment Rules were further
amended providing that promotion to the post of Sub 'Inspector
could be effected only on satisfactory compl’etion' of Sub Inspectors Cou_rse.
The rules were further amended ‘on 12.7.74 whereby the promotees were
enabled to undergo the qualifying course during the period of probation.
The rules were further amended on 13.10.77 deleting the training course.
The. applicant's . grievance is that'_before‘ 12,4,73 when completion of Sub
Inspector's course was prescribed for promotion, the Departmental Promot-
- ion Committee met. on 22.1.73 and the applicant and three other Head
Constables were included in the Select List. This Select List as admitted
by the respondents, was. also approved by the Admmlstrator. But no promot-
ion was made from that Select List because the Deputy Superintendent
‘of Police who was then' the Head of the Department suggested that 'th.e
promotion of the' applicant and three others recommended by the D.P.C
be given effect to after they have undergone Sub Inspectors Trammg
at Pollce.Trammg College in view of the fact that they lacked experience
in investigation work and their knowledge in law was inadequate. Accord-
ingly the recommendations of the D.P.C were not given effect to. Again
in 1975 a departmental promotion test was conducted for the selection
of Sub 'Inspectors . The applicant appeared in that test "and on the basis
of this test and the 'recommendations of the D'.P.C, the applicant was
promoted as Sub Inspectory on .14.11.76. According to the applicant when
he was not promoted on the recommendation ‘of 1973 DPC, , he
represented against, the prescription of the qualifying course and again
on 14.5.76, he represented for retrospective promotion. Ther.eAwas no
reply to his represéntation till the impugned order was passed on 8.1.90
" rejecting the same- mainly on the ground that the Select List prepared
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by the D.P.C in 1973 lapsed on the expiry of one year and six months.
The applicant furthe;' states that in the 1979 Seniority List the applicant
was assigned the date of promotion as 4.11.78. In the 1987 Seniority
List datzed 31.8.1987 he was shown senior to -S/Shri Nallakoya and Joseph
who:\had bee%ppoirited as Sub Inspectors on 29.5.78 and 2.9.78. On 5.5.89
another 'Seniority List Was issued by the respondents iﬁ which these two
Sub Inspectors were shown sénior to ‘the .appl.icant by | taking into
account their training period for seniority. Thé applicént challenged this
Seniority List in O.A. 475/89 ﬂwhich was disposedv of by .the Tribunal
with the direcfion to the respondents to dispose of the representation
of the applicant ag’ainsf the Seniority List.. While so, in another O.A.
466/891 filed by another colleague, the Seniority List of 1989 was set
aside with' liberty to the resbondents to revielw the Seniority List after
giving notice to all concernéd. The applicant's contention is that he is
entitled to be promoted on the basis of the .1973 Select List as when
the D.P.C met, the Recruitm‘enthules in force at that time did not
have any provision  for cofnpletion of S.I course. He has also contended
that there were vacancies avai_lable\ at that ti;ne against which he could \

have been appointed.

3. The respondents have stated that the applicant and others who
were included in the 1973 Select List were not promoted as Sub Inspector
in the public interest as it was thought that they lacked experience in
investigation work and they ‘needed training, They have' also argued that
the Select List was'prepared not against the existing vacancies but against
the anticipated ;.'acancies. Their further cohtention is that having appeared
in the -departmental test for promotion as Sub Inspector in 1975,h:-<’:3nnot
now challenge his non-pfomotion on the basis of the 1973 Select Li.st.'.
As regards S/Shri Nallakoya and steph, they have stated that they were.
directly recruited as Sub Inspector and they joined the Police Training
College on 15.7.76, i.e, prior to the‘promotion of the applicant on 14.11.76
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and therefore, they were held to be senior to the appticant. Though the
reSpoﬁdents have conceded that the Seniority List of 5.5.89 in which
these two officials were shown as _.senior to the applicant had been set
aside by the Tribunal in 0.A.466/89. they have argued that the Tribunal
had not considered retrospective promotio»n of the applicant from 1973.
They have state'd that even ‘though the applicant was promoted on the
recommendation of the D.P.C. of 1975 with effect from 14,11.76 since
he had not passed the qualifying course of six months as prescribed in.
the Recruitment Rules he was assigned the date of promotion from 13.7.77
when the rules were amended deleting the 'provision of tfaining course.
The applicant did not raise any objection to his promotion with effect
from 14.11.76 till thé Seniority List of 5.5.89 was published.

4, ' In" the rejoinder the applicant has referred to various orders
sanctioning posts of Sub Inspector to indicate that in 1973 when the\
DPC met there were pésts' of Sub Inspectors available and the contention
of the respondents that the Select List waé for anticipated vacancies
is not correct. He haé argued that he was sent v.(,;m( three months training‘
course on investigation during 1970(Annexure -XII) and zthat_his promotion
in 1973 should havé been made on the basis of the rules as they stood

" then,

5. We have heard the arguments.'.of the learned counsel »for both
the parties and gbne through the documents carefully., The first point
to be ’deCided is whether the applicant can at this distance of time c.
challénge his non-promotion in 1976, Thé respondents qoncede that
the applicant was included = in the Select List' by the'D.P.C which met
on 22.1.73 and that Select List had the approval of the Administrator
who ' is the competent authority and yet this was not given _effect
to because. of certain objections raised by the then Deputy Superintendent

of Police who was the Head of the Police Department. According to



the applicant he had represented on 9.4.73 requesting the Deputy
‘Superin'tendent of Police to initiate steps for giving effect to ihe
reeommendations made by the D.,P.C without waiting for the qualifying
course which he had suggested to be included in the Recruitment Rules.
This was followed by andther representation dated 14,5.76 claiming
promotion on the basis of the inclusion o'f his name in the Select List
prepared by the D.P.C in January, 1973. He prayed in that representation
that he should be promotéd with effect from the date from ;v-hich his
promotion was recommended by the D.,P.C and approved by the
Administrator in 1973. It may be noted that the office of the
Administrator" itself in the note dated 7.2.1973 at Annexure-V addressed
“to the Deputy Superintendent of Police , conveyed as follows:-

"The Departmental Promotion Committee has recommended
the following Head constables who are possessing the required
experience and educational qualifications for appointment
as Sub Inspectors of Police in L.M. & A. Islands. Administrator
has approved this recommendation.

1. Shri K.C.Balakrishnan Nair
2. Shri T.Sadasivan
3. Shri K.Narayanan

- 4, Shri M.Bhaskaran

Necessary action may please be taken to depute them for
the next course of training for Sub Inspectors of Police
in Kerala.

A sealed cover containing 'their C.Rs is enclosed. Its

receipt may also be acknowledged."

Unfortunately for the applicant he was neither prdmoted' nor  sent for
the training. @ Fourteen years after he had filed the representation on
14.5.76, the respondents rejected his representation at Annexure-l dated
8.1.90 giving various reasons.This also disposed of the applicent's
representation dated 22.10.1990 and 14.12.1990. Thus the cause of action
had shifted from 1973 to 8.1.90 when Annexure-I was issued. In that

light, the application cannot be dismissed as time-barred.
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6. We are also persuaded to feel that the applicant -by the virtue

~of the ommunication of the office of the Administrator dated 7.2.1973

had developed a vested right for promotion as Sub Inspector. That note

‘indicated that the D.P.C had found the 'applicant and three other Head

" Constables as 'fit' for promotion as Sub Inspector of Police and possess-

ing the required experience and educational qualifications, The

Administrator who is the Head of the Union Territories Administration

had approved the same and it was only a formality for the Deputy

Superintendent of Police to give effect to the Select List. He did not

do it, but got the Recruitment Rules amended on 12.4.73. This amendment

(Annexure-IIl) 'did not have retrospective effect and cannot foreclose
the promotion of the applicant and take away his ves‘ted right of such
promotibn‘ which he had acquired by the note dated 7.2.1973 by which
the Select List had been approved by the Administrator, who had directed
the Deputy Superintendent of Police to initiate action for the applicant's
promotion.

7. The c':or;tention_ of the respohdentcs that the Select List was
prepared against the -anticipated vacancies and sincé the anticipated
vacancies materialised after the Aamendment, the’ applicant's_ promotion
will have to be governed by' the amended Recruitment Rules, is not
acceptable to us. It is conceded that the D.P.C .rhet on. 22.1.73 and
the 'Administrator'é approval to the Select List was given‘ the formal
shape by Annexure-V datedv' 7.2.1973. The amendment to the Recruitment
Rules providing for a Sub Inspector's course was édmittedly promulgated
on 12.4.1973. The selection process for . promotion 6f the applicant
had thus been initiated and completed before the améndment. Accordingly,
the applicant's selection in 1973 cannot be frustrated _by subsequent
amendment of the Recruitment Rules. In P.Mahendran and others vs.
State of Karnataka and others, AIR 1990 SC 405, a three Judge Bench

of the Hon'ble Supreme Court relying upon an earlier ruling of that
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Court in A.A.Calton v. Director of Education, AIR 1983 SC 1143, observed
as follows:- |

"5 It is well settled rule of construction that every

statute  or statutory Rule is prospective unless it is
expressly or by necessary implication made to have .retro-
spective effect. Unless there are words in the statute
or in the Rules showing the intention to affect existing
rights the Rule must be held to be prospective. If a Rule
is expressed in language which is fairly capable of either
interpretation- it ought to be construed as prospective only.
In the absence of any express provision or necessary
intendment the rule cannot be given retrospective effect
except in matter of procedure. The amending Rule of 1987
does not contain any express provision giving the amend-
ment retrospective effect nor there is anything therein
showing the necessary intendment for enforcing the Rule
with retrospective effect. Since the -amending Rule was
not retrospective, it could not adversely affect the right
of those candidates who were qualified for selection and
appointment on the date they applied . for the post,
moreover as the process of selection had already commenced
when the amending Rules -came into. force. The ‘amended
Rule could not affect the existing rights of those candidates
who were being considered for selection as they possessed
the requisite qualifications prescribed by the Rules before
its amendment moreover construction of - amending Rules
should be made in a reasonable manner to avoid unnecessary
hardship to those who have no control over the subject
matter."

XX XX

"In view of the above the appellants' selection and appoint-
ment could not be held as illegal as the process of selection
-had commenced in 1983 which had to be completed: in
accordance . with law as it stood at the commencement
of the selection. The amended Rule could not be applied
to invalidate the selection made by the Commission. Strangely
the Tribunal did not follow the latest authority of this
-Court as laid down in Calton's case,(AIR 1983 SC 1143)
on the ground that the view taken in that case was contrary
to the Constitution Bench decision of this Court in State
of Andhra Pradesh v. T.Ramakrishna Rao,(1972) 4 SCC 830:
(AIR 1972 SC 2175). We have carefully considered the

decision but we do not find anything therein contrary to
the view taken in Calton's case."

(emphasis added) 4
In N.T. Bevin Katti;, etc. vs. Karnataka Public Service Commission

and others, AIR 199() SC 1233 , the Hon'ble Supreme Court after
suri'eying the earlier rulings including the one given in Rangaiah's
case (AIR 1983 SC 852) , observed as follows:-~

"Lest there be any confusion, we would like to make
it clear that a candidate on making application for a
~post  pursuant to an advertisement does not acquire any
vested right for selection, but if he is eligible and is
otherwise qualified in accordance with the ' relevant Rules
and the terms contained in the advertisement, he does
acquire a vested right for being considered for selection
in accordance with the Rules as they existed on the date
of advertisement. He cannot be deprived of that limited
right on the amendment of Rules during the pendency
of selection wunless the amended Rules are retrospective
in nature."
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XX _ XX
"It is a well accepted principle of constructions that a statutory
rules or Government order is prospective in nature unless
it is expressly or by necessary implication made to have
retrospective effect. Where proceedings are initiated for
selection by issuing advertisement, the  selection should
normally be regulated by the then - existing rules and Govern-
ment orders and any amendment of the rules or the Govern-
ment order pending the selection should not affect the
validity " of the selection made by the selecting - authority
or the Public Service Commission unless the amended rules
or .the amended Government orders issued in exercise of
its statutory  power either by express provision or by-
necessary intendment indicate that amended Rules shall

be applicable to the pending selections. See P.Mahendra
V. State of Karnataka, (1989)4 JT.459:(AIR 1990 SC 405)."

In view of | the clear rulings of the Hon'ble Supréme Court,.we have no
doubt in our mind ' that the app;icant is entitled to. promotion as Sub
Inspector on the basis of the Select List prelpared in January, 1973
as approved .by the Aqministrato; on 12th Apfil 1973 at Annexure-V
in ‘accordance with the rules which existed on 22.1.73, aga'inst the
vacancies which bar'ose during Ehe validity of the 'Selecvt: List, i.e, during

the period of 18 months commencing from 12th April, 1973.

8. As regards the conteﬁtion of the xfespondents that the applicant
having appeared in the promotion tést in 1975 without any objection .
can be deemed to have giveﬁ up' h’is.‘right of promotion on the basis
of the 1973 Select List, we find it difficult to accept the same. The
applicant had admittedly represented for his prombtion on the basis
of the 1973 Select List on 9.4.73 and 14.5.76. It Wwas incumbent upon
the respondents to give a ‘suitable reply . to these represerjt:ations and
if after getting such reply ~ he had appeared in the promotion test
in 1975, it could be said that he had given up'his ‘right of promotion
of 1973. The respondénts have ;aken 14 years to dispose of the
abplicant's representation. of 14.5.:76 by the impugned order at Annexure-
| dafed 8.1,90, It “is, thus, ‘cleér that the .respor'ldents themselves
kept the fssue' open. "It, theréfore, does not 4lie in their mouth to say
that by appearing Uin the prqmotion test in 19'_75 , the applicant had
clc;sed_ his case of promotion in 1973. AThé respondentsl them_selves 'haVe_
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not taken the plea of estoppel" against the applicant while rejecting
his representation at Annekuré-l. | | |
9. ' In the conspectus of facts, circumstances aﬁd lgw,- as
diécussed: above, wel find that non-implementation of the 'direction
of the Administrator at Anrgexure—V_ ‘regarding giving effect to the
recommendations of the DPC of 1973,V ‘is .arbitrary and unfair to
the applicant. However, accepting the contention of the respondehts
thaf the Select List as approved by the Administrator on 7.2.198 -
was valid for 18 r’nonths, the applicant would still be entitled- to

promotion as Sub Inspector in his turn in the Select List if any vacancy

~ arose during that ‘period ‘of validity. Accordingly, we allow the appli-

cation' to the extent of setting aside the impugned office memorandum
dated 8.1.90° at Annexure-I and direct tﬁe respondents to promote’
the applicant as Sub .Inspector, if any. vacancy .arose in the promotion
quota of Sub Inspectors- during the period ‘_gf validity of the Select
List,i.e, the period between 7.2.73 and 7.8.7'4: to which - the applicant -
could have been appointed on the basis of his 4th position in the Select

List. If the applicant is so promoted, he should be given all consequential

benefits including that of seniority in accordance with law. There will

be no orde'i' as to costs. | Sﬁﬂl
. M% | EETENE

(N.DHARMADAN) (S.P.MUKER]]I)

JUDICIAL MEMBER - ' & VICE CHAIRMAN
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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

MA No. 1218/94 in RA No. 64/94
and
RA No. 64/94 in OA No. 201/91

Friday, this the 19th day of January, 1996
CORAM:

HON'BLE MR JUSTICE CHETTUR SANKARAN NAIR, VICE CHAIRMAN
HON'BLE MR P.V. VENKATAKRISHNAN, ADMINISTRATIVE MEMBER

1. P.P. Sreedhara Kurup,
Sub Inspector of Police,
Kalpeni Island,
Union Territory of Lakshadweep. .. Review Applicant

By Advocate Mr. PV Mohanan
Versus

1. M. Bhaskaran, S/o M. Kunju,
Sub Inspector of Police,
Vigilance & Anticorruption Unit,
Lakshadweep, Kavaratti.

2. The Superintendent of Police,
Union Territory of Lakshadweep,
Kavaratti.

3. - The Administrator,
Union Territory of Lakshadweep,
Kavaratti.

4. Union of India represented by

the Secretary,
Ministry of Home Affairs,
New Delhi. .. Respondents

By Advocates Mr. MR Rajendran Nair (R1) and
: Mr. MVS Nampoothiry (R2 & R3)

The applications having been heard on 19th January, 1996,
the Tribunal on the same day delivered the following:

ORDER
CHETTUR SANKARAN NAIR(J), VICE CHATRMAN

RA 64/9% is to review the order of this Tribunal in OA

201/91 whereby respondents were directed:

"to promote the applicant as Sub Inspector if any

vacancy arose in the promotion quota of Sub Inspectors

during the period of Validit}; of the Select List

-
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between 7.2.73 and 7.8.74, to which the applicant could
have been appointed on the basis of his 4th position
in the Select List. If the applicant is so promoted, he
should be given all consequential benefits including

seniority in accordance with law ...".

2. | We read the directions as tentative and conditional,
dependent on certain unascertained factors. Be that as it may,
applicant therein was promoted. Review applicant submits that
the promotion would Vlead to variation of seniority and that
seniority list not having been challenged, by order in collateral
proceedings and without hearing hinm, seniority cannot be
varied. There is force in the submission. However, as pointed
out by Counsel appearing for the Administration and for the
parties the event that may prejudice the review applicant is yet
to arise. It is also admi&ed and correctly too, that if
seniority is varied based on a collateral direcﬁon, applicant -

will have a cause of action and that he can agitate it in

~appropriate proceedings.

3. The Review Application is delayed by 486.days. We do
not think that there is good justification’ for the delay. We
dismiss the MiscellaAneous Application and the Review
Application, noticing the position of law agreed to by all

parties hitherto. There shall be no order as to costs.

Dated the 19th January, 1996

4’ -3 L{“v\ Caveaam
P.V. VENKA:I:AKRISHNAN CHETTUR SANKARAN NAIR(J)
ADMINISTRATIVE MEMBER VICE CHAIRMAN
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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

M.A. 1676/94 and R.A. 102/94

in 0.A. 201/91.

Thursday this the 19th day of October, 1985.

CORAM:

HON*BLE MR. JUSTICE CHETTUR SANKARAN NAIR, VICE CHA IRMAN
HON*BLE MR. PV VENKATAKRISHNAN, ADMINISTRATIVE MEMBER

The Superintendent of Police,
U.T. of Lakshadweep, Kavaratti «e Review Applicant

(By Advecate Shri MyS Nampoothiri)
Vs.

M. Bhaskaran,

Sub Inspector of Police,

Vigilance & Anticorruption Unit,

Lakghadueep, Kavaratti. .+ Respondent
(By Advocate Shri MR Rajendran Nair)

The application having been heard on 19th day of Uctober,1995,'

the Tribunal on the same day delivered the following:

0RDER

CHETTUR _SANKARAN NAIR(J), VICE CHAIRMAN

Applicant seeks to review the orders in
0A-201/91. The application is Piled out of time and
MA=-1676/94 is to condone the delay in filing the Review

Application.

2. " Learned Standing Counsel appearing for applicant

submits that the issue involved is very important and an

appointment has been'granted to an official after

long years and wuwithout even hearing the affected parties.
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In spite of the persuasive arguments of the Learned
Standing Counsel, we do not find our way to condone
the long delay of 586 (Five hundred and eighty six)
days. The reason statea is that tﬁe files had to move
from table to table énd that "there were certain Lau
and Order situations, in addition to the calémities

of Monsoon." We do not think that there has ever been
a monsaoon a; calam;ty in the Island which lasted five .
hundred and eighty sixvdays.' This is a case of sheer
neglect. Miscellaneous Application is dismissed and
consequently, the Review Application is also idismissed,
No costs.

Thursday this the 19th day of October, 1595.

d@ww L2 leanrhman M““ kavavans
PU VENKATAKR ISHNAN CHETTUR SANKARAN NAIR(J)
ADMINISTRATIVE MEMBER ~ VICE CHAIRMAN
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