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PRESENT

Hon'ble Shri N.V.Krishnan, Administrative Member

And

. Hon'ble Shri A.V.Haridasan, Judicial Membar

0.A.200/89 & 0AK.629/88
1. ORIGINAL APPLICATICON No.200/89

D. Jéyachandra Hermon ... . Applicant

Versus

1. Divisional Engineer (IM) .
Calicut. ‘

2. Telecommunication District
- ‘Manager,
‘Calicut.
3. General Manager, .
- Telecommunications, = =~
Trivandrum. '

4. Union of India, represented’
by Secretary, Ministry of : : .
Telecommunications, o 7
New Delhi, ‘ § - |

5. James Paul, - <
Assistant Engineer (Phones)

Inquiry Authority, S )
Circle Telecom Store : : y,;/
Department, : -~
Ernakulam, 3 -
Cochin-16. «+s Respondents
Mmr. 0.V.Radhakrishnan «s Counsel for applicant@&\

Mr. K.P.T. Thangal, ACGSC .. Counsel for respohdents
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2. ORIGINAL APPLICATION NO.K.629/88

pc Ragha\lan ' e ee Applicant

Versus

1. Union of India,
represented by Secretary,
Ministry of Communicatiog,
New Delhi.

2. The Director of Postal
Services,

Calicut Region,
Calicut. '

3. Superintendent of
Post Offices,
Cannanore Division, .

Cannanorse. - Respondents.
Mr.M.K.Damodaran .« Counsel for ths
' : applicant
Mr. P.S.Biju, ACGSC .. Counsel for the

respondents.

" JUDGEMENT .

(shri N.V.Krishnan, Administrative Member)

The applicant in the first case, i.e.
0.A.200/89, a Technical Supervisor in the C¢T.O.
_Calicut; was compulsarily retired from service
in disciplinary proceédings by the order dated
4,3.88 (Exhibit>A-18) of the Telcom District Manager,
Calicut (éBSDOHdent;Z), the Disciplinary Authority--
D.A;'Por short, His appeal was rajectediﬁn 27th July,
1988 (éxbt. A-12) by the General Manager, Telephones,

Kerala Circls, Respondent-3. Hence the applicant

veed

TN



3=
. . « - h
has challenged the aforesaid 'tuo . orders,

2. 'The applicant in the second casé, i.e.

DAK é29/98, a Postmaster at Cannanore, was dismissed
fgam's§;§ice by t@e quarintendent of Post Offices,
Cannanore, the 3rd Resgondgnt, by his o;der dated
31.12f87 (Annaxura~i1). His appeal was dismissed by
thé Director of Postal Services, Calicut, the 2nd

Respondent on 30th March, 1988 (Annexure;III).These "
orders are challenged. '

3. In both the applicatinﬁé a number of grounQB
have been adduced in support of the chéllangs. One
common ground is that though an enguiry was held
by an Enquiry UfPicar;-EG far short-- yat,1befora the
D.A._fina}ized hié decision about the guilt of the
applicants)he did not fuénigh the applicantgwith a copy
of ﬁhagnquiry\réport. ’It is alleged that the applicants
were thus denisd an opportunity to make a reprasedfation
againét the findings in the enquiry. As the learned
;ounsel abpaaring for the app;icants contended that‘
this ués\g sufficient and impartenévground to invalidate
the f;rther proceedings,- in the light.of the judgemenf
of the Larger'Bench of the Tribunal in Prém‘Nath K.Sharma
‘and

Vs. Union of India(Bombay) 1988 (6) ATC 904./ as this

issue went to the root of the matter, it was desired

that this issue be Pirst considered. Hence, both the

applications were finally heard together.on this issue.
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4, ~ Before proceeding further, it nseds mention
that Article 311(2)]of the Constitution was amended by
the 42nd Amendment Act. gefore such amendment, a
delinquent was given a reasonable opportunity of making
représantation on the penalty proposed by the D.A., but
only on the basis of the svidence adduced during the

| under the relsvant ordars, yile
enquiry. For this purpusetLhe was given a copy of the
£0's Beport and he thus got an opportunity to also
represent against the findings of the £.0. The amended
Article 311 provided that the penalty may be imposed on

- the basis of the svidence adduéed during such enquiry
and it shall not be necessary to giﬁe the delinquent
any opportunity of maeking any':epresentation on the

penalty proposed. Rules relating to departmental enquiry

were alsc amended corraspondingly.

5. - In Prem Nath K.Sharma's case, the E.O. gxonarate:
the applicant of all the charges. The D.A. declined to

" passed an order
accept those findings and on 31.4.84 he/removing the
applicant Prom service without sither giving to the
applicant a copy of the report of the E.0. or hearing him
in this regard. The appeal filed again8£ this order

was dismissed., The question raised befora'the Larger

gench was whether the order of the D.A.uhé bad in law

because the applicant was not given a copy of ths report

O ™ ) d Bar b B t s DC L) a h 1
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conclusions. The Larger Bench sitting at Bombay

ansuered this gquestion in ths affirmative on 6.11.87.
Its judgment was reported in Aptil, 1988.

. B Following this judgement, a Division Bench
q?-the Tribunal sitting at Bombay rendered a similar
judgement in E.Bhashyam VYs. Union of India and othsrs
(1988 (6) ATC esa> In this case, the E.0. had Pound
thé applicant guilty and this was accepted by the D.A.
who imposed the punishment of dismissal, again without
furnishing to the applicant a copy oP\the E.0's Report
or giving hié a haaring. In apaeal)the findingé‘of
the D.A. were upheld but the punishment of dismissal
from service was reduced fo removal ffom service,
Relying on the judgement in Prem Nath Sharma‘s case,
the Bencﬁ set aside the impugned order of penaity

imposed by the D.A.

| 7. It is relevant to add that the Bench also

7

felt that the apéellate order was defective as it was
not passed after ano;ding a persgnal hea;iné tovthe
applicant. 1In this connection the Divisian Bench cited
the following abservations of the Supreme Court in

the case of Ramchander VUs. Union of India 1986 (3) SCC
103:

"It is not necessary for our purposes to go
into the vexed question whether a post-decisional
hsaring is a substitute of the denial of a right
of hearing at the initial stage orbthe obser-
vance of the rules of natural justice since the
majority im Tulsiram Patel case unegquivocally
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lays down that the only stage at which a
government servant gets "a reasonable
opportunity of showing cause against the action
proposed to be taken in regard to him" i.e.,
an opportunity to exonerate himself from the
charge by showing that the svidence adduced
at the inguiry is not worthy of credence or
consideration or that the charges proved
against him are not of such a character

as to merit the extreme psnalty of dismissal
or removal or reduction in ramk and that any
of the lesser punishments ought to havs been
sufficient in his casa, is at the stags of
hearing of & departmental appeal. Such being
the legal position, it is of utmost importance
after the Forty-Second Amendment as interpreted
by the majority in Tulsiram Patel cass that
the Appellate Authority mustnot only give

a hearing to the gouernmént servant concerned
but also pass a reasoned order dealing with
the contentions raised by him in the appeal.
We wish to emphasize that reasoned decisions
by Tribunals, such as the Railway Board

in the present case, will promote public
confidence in the administrative process. An
objective consideration is possible only if -
the delinquent servant is heard and given a
chance to satisfy the authority regarding

the final orders that may be passed on his
appeal, Considerations of fair play and
justice also require that such a personal
hearing should be given."

ISR . -

. -
&, B

-

I will have occasion to refer to this observation
flater on.
8. Against thes judgement of the Tribumal in
Bhashyam's case, a Special Lsave Petition was filed
before the Sﬂpréme Court . By an order dated 11.3.1988
' SC 1000)

in fhat .SLP, Union of India Vs. E. Bashyan(AIR 1988 /

* o0 7....
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the Bench was plessed- to refer the S.L.P. to & Larger

Bench, 'The decision'o?'tha Larger Bench is awaited.

9. It is also necessary to adﬁ that it is admitted
that the decision in Prem Nath Sharma's case has been
stayed by the Supreme Court by an‘interim order passad
while admitting a petition seeking Special Leave to

appeal against that judgement,

10. - When theée tvo applications came up for

hqaring)ona of us (N.V.Krishnan, Administraﬁive QObar)

- hed a doubt uhether the impugﬁed orders can be(:;shani-

tgggéﬁquashed on the basis of the judgement in Prem Nath
= raised for the~first time before the Tribunal -

Sharma's case on the ground[that the applicants were

qot giveéa‘copy of £E.0's repopt before the D.A. took

any‘final'daciéion in the disciplinary proceedings=—-

non supply of EO's repo?t, for short, Thgzgggsons for

entertaining thaé doubt are as follous:

(i)'Ié this was a real grievance it should
have been agitated at the earliest opportunity and that
-can be only before thg Appellate Authority.

© (ii) when én applicant files an appeal he makes
an issue out of every cenceivable grievance he has
| againét the‘EB's report as well as the manner in

wvhich and the groundson which the DA has found him

guilty. If that be so and if the applicant was really

{
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Y
aggriauéd by the nﬁn supply of the EO's report this
griesvence should have been the most important one
raised in the appeal.

(iii) Reésonable opportunity to the
delinquent in a disciplinary p;oceeding cdnsists
of a number of ingradientgz,:gigsés, an oppertunity to
_croas-examine the departmental witnesses, an opportunity
tb adduce evidence in support of his defencs, stc.
If any of these opportunities are denied, the matter
is specifically mentioned in the appeal memo. In.faqt?
the memorandum of appeal in the fi?st case is a brief
dbcumsn? (Exhbt. A=11) mentioﬁing Pourgro;nds. In the
third ground, it is stated that ths decision of the D.A;.
is, among other things, agaigst the principles of natural
justice, but no ground whatscever has been given. A
perusal 6? thé appeilate order at Annexure;A3 in the
secénd case (0AK 629/88) shous}that the applicant
had féiéed six grounds ok one of which was that the
orders of the D.A. wers not based on natural justice.
Hewever, the applicant did not indicate specificaliy
in what respect natura} justice was denied to him.
Thus thevﬁon supply of the éD's report was not a

grievance when the applicants Piled their appeals.

«e9



(iv)_Saction 20 of the Administrative Tribunals
Act 1985 stipulates that the Tribunal shall not
ardinariiy admit an application unless it is satisfied
‘tﬁgtxthg gpp;jqant hgs availed himself of all the
ramed?es availébla to him under the relevab service
rules, Statutory appeal under the rules governing
' disciplihary broceedings is one such r;medy. It
naturally‘follous that in that p:oceedingytha appli-
cant should put forward all the grounds on which
he relies so tﬁat the competent authority canl.
consider all aspects of the case before an order
is passea and that applies to the‘non~supply of the

E0's report as a ground.

1. It is also nescessary to stata that the

' -however,
Respandents have¢but taken any objection that the
applicants cannot be permitted to raise this ground

before the Tribunal when they had not raised it before

the appellate suthority.

attack based on this
12..  Further, in DAK 206/89 the applicant's/ground

was not seriously contested. In the éecond case

‘Shri P.5.Biju, the learned counsel for the Respondents
opposadzﬁhe application on merits in so far as this
_Qroynd is concerned.

'13; : Elaborate submissions uere méde by

Shri 0.V.Radhakrishnan, the learned counsel for the

..10
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applicad iq’ﬂAK}206/89 and by Shri N.K.Damodaran,
the legrned counéel for the applicant in OAK 629/88
that this ground can,in'the circumstances of these
cases, be raised for the first time befOré this
' : in brief
Tribunal. Their submissions/are as Pollows:-

(i) The non supply of EO0's report is a
‘violation of the provisions of Article 311?.; of the
Constitution and the principles of natﬁrél justice.
This being a question of law, it can be raised at
any stage.

(ii)-Article 311(2) is a constitutional mandate
which has to.be observed by the employer, i.e. the D.A.
The DA was bound to supply the EQ0's report. The
non supply thersof genders the subsequen£ braceedings

o '

void. They cannbt become. valid merely because the r

plea is raised before the Tribunal oniy and not earlier.’

(iii)'merely because the plea was not raised
be?o;e the Appellate Authority it casnnot be held that
"the applicant had waived his right to receive a copy
of the Eﬂ's‘raport.

(iv) Tﬁe same principles regarding natural
justice which govern the en?orcemgnt of Article 14 of

the Constitution govern administrative proceedings

involving civil consequencss.

.1
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14. Before pfocaading ?urtéér, an objection

_ faised by the respondeﬁts' céunsal in‘tﬁe second
c?sa has'tofbe disposed of. -He pointéd'ovt that

in Kaiiash Chander Qs; state of up (AIR 1988 SC 1338)
the Supreme Court delivered judgement on 5th May,
1988 (i.s. after the judgemgnt};n Prem Négh Sharma's
.case) holding-that the non-éervice of a copy of the
Inquiry dfPicer’s quoft was.?mmaterial. The;efora,
he claimed, the present applicants can not contend

| thaf on this ggeunq along the impugned orders have to

be quashed.

15.  Ue have carefully perused that judgement.
What was canvassed by Shri R.K.Garg, lsarned counsel

for the petitionef in that cass,was that non supply
of the rsportvaf the Administrative Tribunal, i,e.
the authority under the UP Disciplinary Procesdings
v(Administratiye T?ibunals Rules, 1947) which held
the inquirgtum vitiated ths subséquent proceedings,
including the order of pumishﬁent. Para S of the.
judgemeht contains a referénce to the Explanatioq ]
‘under Rule 9(5) requiring "that a copy of the
recammendatiaa‘a? the Tribunal as to'tha'penalﬁy should

be furnished to the\charged government servant,"

012
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The Respondents pointed out, it is stated, that
this Explanation was &ropped.after the 42nd amendment.
The Suprems Court observed that after the amendment
of Article 311 of the Constitution by the 42nd
Amendment, it was not necessary for this report to
o and obviously
be supplied. UWhat. is really/meaklis that there
was no need to give a second opportunity to the
applicanﬁ in respect of the qfnalty and supply
for that. purpose,

him with a copy of the EO's report{ In our view
- this judgement does not lay down that, after the
42d amendment of the Constitution, the supply of

!

the EQ's report to snable the delinguent to
.make a representation against that report and
gstablish his innocenée--as distinct from a
i

representation in regard to the guantum of penalty=—-

is either not required or is immaterial. In

Pact?this-issue has not been considéred therein,

v ' ...'COﬂtd.—.13.



16.  For the purpose of these two cases we arse

)
accepting thq posit;an that9though the facts in

prem Nath Sharma's case are different (i.e. there

was a disagreement on guilt betueén the EQ and the DA)
ahd though the judgemgnt in that case has.heen stayed
by tge Supreme Courﬁ,ﬁeue;thbkaés,: the principles

4

enunciated in them are binding on us. Therefore we

are only concerned, at present with the question
whether the objection regarding non supply of the EO's
report should have basen raised before the appellate

authority.

f?. No doubt, it ié a question of law and
ardinaiily it can be raised in any forum without even ;”
a pleading and hence the applicants contend that'they
ha@e.a right to raise the issue for the Pirst time
before us. Thgt stand ignores the fact that the
question would srise only if ?hera is fPirst an
avgrmant that the EO0's report was not suppliad}uhich
is a guestion of fact. The;e should be a further
auérmant that the applicants are ssriously aggrisvsd
by this non supply. Both being facts should have b;en
raised at the earlisst stage (appellats authority)

to eqable the legal question to be raised. In faét,
if the goﬁarnment servant was, for example, not |
given ;n opportunity to present his defence, he uoqld

have raised it as a spscific fact and grievance before

ee12
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-

the appellata authority. Likewise, the grisvance
regarding non supply of Eﬂ's report should alsg

have been raised.

18. The applicants, it would appear, did not
have such a grievance when they filed their appeals,
It cannot be that the judgement in Prem Nath Sharma's
case creatas in them, so to say, & grievance uith/'
S : .
retrospedtiva.effept7which they themselﬁes did not
feel than.. While a judgement cah expouné the law,
it cannot, in the ci;cumstancescof thase:cases,
create a.grievance, where none exiéted or was felt.
Theré?dre, tha iau enunciated in Prem Nath Shérma's
case supra will have'anly prospective effect unless
the Poundation therefor had been laid as a specific

grievanca af the earliest available opportunity,

i.s. baefore the appellate authority,.

19, I now proceed to consider the arguments of

ﬁhe applicants.v The learned counsel for the appli-
cants had cited & number- of decisions. Many of them
are only to the effect that the supply of the EQ's
repo:t is an integral part of the reasonable oppoftu-
nity given to the delinquent under Articls 311 of

the Cansﬁitutian. i have taken note of only thosse
decisions that have a bearing on the limited issue
Under\ﬁonsidération viz, whether the grievance

before us should not have been raised befors the
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appsllate authority,

20 - The first ground concerns the directions giuan_
in Article 311(2).that before a person is dismisééd or
removed or reduced in rank thsre should be an snquiry

in which he has besn informed of the charges aéainst
him an? given a raasonabie opportunity for being heard
in respaect of fhasa charges. Keeping this provision

in view ons can‘gansidar what would be the position if,
Por exampls, in an snquiry fhe delinquent was not given
an apportunity_t§ cross examine witnesses aid he had

not raised this as a specific ground in the departmental
appeal/revieué Wou ld he be permitted.ta raise the issue
befBrg thé Tribunal. for the firét time? I have no
ﬁoubtlin ﬁy mind that he uuuld‘be expected to raise this
issue before ihe appellate authority and if he failed

to do so hs forfeits his'right.to rely on this ground

to assail the?qrder’passed in his cass on that ground)

despite the protection available under Article 311(2).

21 Further under section 20 of the Administrative
Tribunals Act, 1985 an application can ordinarily be
made before the Tribunal after exhaustiﬁg all other
-debértmantal reamedies which include the statutory appeals
in disciplinary cases., If a‘délinquent goyarnment
servant does not avail himself of that forum or does

not place before the appellate authority all ths grounds

"on vhich he seeks redressal of his grievances (such as,
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Pdr:example,vcharges not having been framed or
obportunity not given to ad&uce defence svidence etc.),
it cannot be that he can file an.application before
- the Triﬁunal on ground5nut raised before the appellage

4

suthority. The ohly exception teo this is the case where
the.viras of any law, rule, direction, etc. is ‘
challenged. That ground alons can be raissd before
the Tribunal direcﬁl%/as it caﬁnot be decided by
the appellate authority for want of compétence.. It is
nqt'as if that)even;yathesa two applicatians)the
statutory rulés gcﬁarning.the conduct of disciplinary
procéedings have been challenged on'tﬁe ground that,
to the extent that they do not provide for an
Opﬁartgnity.to the delingquent to make a represeatation
agaiagcthe EU's report befcre a decision éh the charges
is takenb§l§ A, they are ultra vires Articls 311(2).
" For that purpose~also/they have to lay the foundation
properly by stgting that this ppportunity was denied

to them, - That averment should have besnmade befors

the appellate authority as it was a grisvance.

22, The next question is whether Article 311(2)
can be compared with fundamental rights as far as
‘waiver of right is concerned. What was argued

was that the State and its authorities have, under

them under the said Article
the unllateral mandate shtrusted. to:/ a duty to rigidly

follow the provisions of Article 311(2) and confer
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the.protactgon envisaged thereunder to the
delinauant, uitheut its being asked for, Secondly,
ek this being the cése, the protection given

to the guvarmént séruant cénnot belﬁaiued by him.
The learned counsel, Shri 0.V.Radhakrishnan, has
vcited the d;;ision of thé Supreme Court in Basheshar
_Nat;.h vs. Income-tax Conmissioner, AIR 1959 SC 149,
which has a bearing on this issue, Articls 14 reads

as follows:

"The State shall not deny to any person

equality before law or equal protection of the

- law within the territory of India"
Noting its pé:emptory language, the Court ébserved
. that this Article is in the form of an admonition
| and

addressed to the State "/ does not directly purport to

- confer. any rightAon any persan)as some of'other Articles
eqg. Article 19. After explaining ths other fPeatures
‘of this Article, the Court went on to observe as

follous:

"it saems to us absolutely clear, on the \
language aof Art. 14 that it'is a command issuad

by the Constitution to the State as a matter of

public policy with a view to implement its
objaci of ensuring the squality of status and
‘opportunity which every Welfare State, such
as India, is by her Constitution expectad to
do ahd ne psrson can, by any act or conduct,



relieve the State of the solemn obligation

imposed on it by the Constitution. Whatever

breach of other fundamental right a person

or a citizen may or may not waive, hs cannot

certainly give up or waive a breach of the

fundamental right that is indirectly confsrred
- on him by this constitutional mandate directad

to the State."

23. - Shri F.S.Biju; the lsarned counsel for the
éasponqents in D.A.629/88 has rightly pointed out
that this conclusion of the Supreme Court was
based'on the sbecific terms of Article 14, There is
nﬁ doubt that thextanor of Art. 14 is totally different
, from tha§ of Aiticle 311(2). Further, the lattey is
not an admpaitian addressed tovthe State, uniike
Articla 14. Gn the contrary, it is a provision which
canfers some rights on government servanta such as
the right to be in?orméd of ths charges against him
and fhe righf to be givenZ;;asunable opporfunity

of being heard in respect of the charges befara.

he is‘punished. Such a right can certainiy be
waived. For exgmplé, the delinquent can wéiue his

right to adduce any evidence in his defeance.

24. Therefore, there is no ressmblance bstween
Article 14 and Article 311(2) in this respect,

i.e. competsnce of a citizen to waive his rights.

0o19
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25, Shri M.K.Damodaran, the learned counsel in

-

the second case relied on thé decision of Supremse
Court in Maneka Gandhi VUs. tinion of India (AiR 1978

SC §97) for the proposition that even in administrative
proqeedings which involves civil consequences, the
doctrinevuf natural justice must be‘held’ta be
applicable. He has draun our.attention to the obser-
vatiomns made by the Hon'ble Hegde J. in A.K;Kraipakfs case
(AIR 1970 SC 150) whicﬁ vere reprﬁducad in ﬁha
judgement iﬁ Maﬁeka's case. That extract is reproduced
belng tb help examining the argument advanced in

this comnectioﬁ.

"The aim of the rules of natural justice is
to secure justice or to put it negatively tao
prevent miscarriage of justice; Thesa rules
can operate only in areas not covered by any
law validly made. In other words they do not
supplant the law of the land but supplement
itese.....Till very recently it was the opinion
of the courts that unless the authority
concerned was required by the law under which
it Punctioned to act judicially there was no
room Por the application of the rules of
natural justice. The validity of that limi-
tation is now guestioned. If the purpose of
the rules of natural justice is to prevent
miscarriage of justice one fails to see
why those rules should be made inapplicable
to administrative enquiries. Oftentimes it

0020
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is not easy to drau the line that demarcates
administrative enquiries from quasi-judicial
enquiries. Enquiriss which were considered
administrative at one time are now being
considered as quasi-judicial in character.
Arriving at a just decision is the aim of
both quasi-judicial enquiries as well as
administrative enquiries. An unjust decision
in an administrative enquiry may have more
far reaching effect than a decision in a
quasi-judicial enquiry. As observed by this
Court in Suresh Koshy George v. The University
of Kerala (1969) 1 SCR 317: (AIR 1969 SC 198)
the rules of natural justice are not embodied
_rules. What particular ruls of hatural
justice should apply to a given case must
depend to a great extent on ths facts and
circumstances of that case, the framework of
the law under which the enquiry is held and
the constitution of the Tribunal or bedy of
bsrsons appointed for that purpese. Uhenever
a complaint is made before a court that some
- principle of natural justice had been
contravened the court has to decide whether the
' observance of that rule was necessary for a
'just decision on the Pacts of the case,"

LT views
26. It is 'not my, . ceee that: natural justice

should not permeate énquirias. What is at issue is
(i) whether after the 42nd amendment of the Consti-
tution, tﬁe natural right to rgceiua é copy of the
EO's report hasheen withdraun and (ii) whether the.‘
grievance that the EU'é report was not Purnished

can be raised before the Tribunal for the first time
without raising it beforé the appellate authority.

as at present, )
I concede thatLtha first part of this question has

. ~ answer
been concluded by the negative/in Prem Nath Sharma's

ee21
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case. As regards the second question, it is madse

t
v

c19ar'in the above extract that this question has to
be looked ;nta only when a complaint is made before

‘a courﬁ'that some principle of qatural justice had'been
contravened. That issua has been'iaised before us.
Thevissué then is whether sﬁch a complaint should

not have besn Maq@ to the appallate'authority wvhich
could have given the relief because the Rules do not
prohibit the supply oF_the EO's report. Thét question
is not ansuered by this argument of fhe learﬁed'
counéel:'

'27{' -Conbected with the issue of waiver is the’

| sﬁbmiésian by Shri 0.V.Radhakrishnag counsel for
vapplicant in the first éasa, that a right can be
waived only if the party is Pifstlauare of the
existence of such a right. He cites a decision of the-
High Court of Himachal Pradesh in Sansar Chand V.
AUnion of India (1980 (3) SLR’124) in suppért of this
‘contention. He submitted thét the lsgal position
about this right uas'quite nebulous after the 42nd'
amendment of the Canstitution. Before sucﬁ amendment
‘lthe government servants got a copy of tha Eb's report
ﬁacausa the O.A} had necessarily to give him-that,

repoft to enable him to be heard on the penalty proposed

.22
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to be imposed, which is ths nature of the constitu-

tional provision and protection. But that also

gave an opportunity to the government saervant to
;eprasent against the merits of the enquiry report
itself-~pther than on the issue of penélty. By |
reasoq ef this practicé,.the right to gét arcopy of thé
£0's report was éluays thought to be part of the
SSéond oppnrfunity given by Articls 311(2).fo

the
gcuernmgnt servants. Aqésacand opportunity was
withdraun by the'42nd améndment of the Constitution,
the applicanté genuinely believed that the right to
represent sgainst the Enquiry Report - as distinct

from the penalty--km had alsoc been taken away by the

42nd amendment., It is fPor this reason that the

_applicants did not raise this ground before the

S

appellaée authority. That cannot be construed to be
‘a Qaiueﬁ of a right because the applicant had no
knouledge of this right thil it vas clarified in
Prem Nath Sharma's case.and hence ;ould not have
waived any objection an this ground before the
,abpellata authority. .It wvas also contended that
 even the respondents uére ignorant of the nicties

involved in this regard till the position was clarified

in Pram Nath Sharma's casé.
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28. >I have cnn%ideréd this plea carefully,
This does not appeal to me for more than one
reasdqi,

(1) In the Pirst place, the right to be

: accordance with the principles of

téeatadzim Lnatura1 Justice is not specifically
mentioned in any provision of the Constitution;‘
It‘is enshrineé‘in thé concept of "reasnnab;g
apportunityg which is required to be given to a
government servant under Article 311(2) of the
Constitutian’fur being heard in respect of the charges
against him. FEven after the 42nd amandment'o? the
Constitution this prévision of giving a reasonable
i _aﬂboryuékty remains, Therefore, all principlés of
ndtural justice associated with the reasonable
opﬁartunity to be heard in rQSpact of £he charges
uhich exiéted'befare the amandment oontiruer do exist
'éVan after théjamendment of Article 311 in 1976.
In anyvcase,‘thaapplicént:should not have desistsd
From'raising'the ground in appeal on his oun-prssugption
| ﬁhat,the right fa gét a copy of the Eﬁ's report has
also been uithdrauﬁ'by tbaﬁféménamgnt. If thers was
even the slightest doubt in this regard, ths applicaﬁ£
shouldAhave eersd on the safe side by presuming that

had
the 42nd amandment)in actual terms/withdrawn only the

-
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reasona?le opportunity of making representation on
the penalty proposed,
(ii) Secondly, it is not correct to

submit that even the respondents were not aware

‘of the exact implication of tha 42nd amendment in

so Par as it concerns the right to get a copy of
the EO's report for making a representation against
that Report, as distinct Prom the penalty. It

would appear that the Union of India was fully aware

of the position resulting from the 42nd amendment.;

- This would becoms clear. from a reading of the

Supreme Court's judgement in Ramchander's case

(AIR 1éés (3) sc 103 ). lThat judgement can leave
no’daubt that the inténtidn'nf the 42nd amendment
vas to deqy an oppqrtupity to make a representatian)
bath againét'tha Enguiry Report and against the
penaity; It is on that basis that the observations
repréduced in parav7e supra were made that after
.thé amendment the earliest forum before which a
government ssrvant canraepresent about his innucance,

after the enguiry is completed, is before the

appellate authority. The mere fact that the

'respandents held this view is no extenuating ground.

On the contrary, it is because of that view.of the

ee25
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respondents, that the applicants should have
canvassed the opposite view before the appellats
authority, by adducing the non supply of the EO's

report as a major grisvance.

(iii) fhirdly the Suprems Court itself has
clarified the scope of Article 311(2) of the Cnnsti;
tution on more than one o&casion as follous:

— In AIR 1958 SC 300, Khem Chand Vs. Union of

India, Article 311(2) as it then stood,(i.s. before

AN

the 15th amendment of the Constitutinn} was intserpreted.
It merely provided that the punishment of dismissal,
removal or reduction in rank cannot be imposed "until
he has been giueh a reasonable opportunity of shouing

cause against ths action proposed to be taken in

. Y
regard to him. The contentof the protsction was

- explained as follows in the judgement dated 13.12,57,

"(19) To summarise: the reasonable oppartunity
envisaged by the provision under consideration
includes: '

(a) An opportunity te deny his guilt and
establish his innocence, which he can only do
if he is told what the charges lsvslled against
him are and the allegations on which such
charges are based; '

~(b) an opportunity to defend himself by
cross-axamining the witnasses produced against
him and by examining himseslf or any other
witnesses in support of his defence; and finally

026
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(c) an opportunity to make his representation
as to why the proposed punishment should not be
inflicted on him, which he can only do if the
competsnt authority, after the enquiry is over
and after applying his mind to the gravity or
otherwise of the charges proved against the
government servant tentatively proposes to
inflict one of the three punishments and communi-
cates the same to the government servant.”

— The judgement in AIR 1964 SC 364, Union of
India Vs. H.C.Goel interpfats the provision of
Articia 311(2) of the Constitution after the 15th
amendment whan the second opportunity was separately
_pravided for, The following obssrvations wvere made
in this connection.

"It would thus be seen that the object of the
second notice is to enable the publicvseruant

to satisfy the Govemment on both the counts,
one that he is innocent of the charges framed
against him and the other that sven if the
charges are held proved against him, the

punishment proposed to bse inflicted upon him

is unduly severe. This position under Art. 311
of the Constitution is substantially similar

to the position which governed the public
servants under S. 240 of the Government of India
Act, 1935. The scope and sffect of the
provisions of S. 240 6f the Governmsnt of India
' Act, 1935, as well as the scope and effect

of Art. 311 of the Constitution have bsen consi- |
dered by judicial decisions on several occasions
and it is unnecessary to deal with this point

in detail, vide, Secy. of State v. I.K.Lal,

1945 FCR 103: (AIR 1945 FC 47) High Commr. for

India v. I.M.Lal, 75 Ind. App. 225: (AIR 1948 PC
" 121) and Khem Chand v. Union of India, 1958 SCR

1080: (AIR 1958 SC 300)."
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— _Laétly, in State of Maharashtra Vs. B.A.Joshi
- (AIR 1969 SC 1302) the Supreme Court has observed as

under:

"It is true that the question whether
reasonable opportunity has or has not

‘besen afforded to the Government servant .
must depend on the facts of each case, but

it wuld be in very rare casses, indeed,

in which it could be said that the Government
servant is not prerdiced by the non-supply
of the report.of the Enquiry Officer.”

In fact, this judgeﬁant has Eeen relied upon by the
}learnéd counsel of the applicant inithe ﬁirst éase
- to shoé that the non-supply q? the E0's. report will
‘causs great prejudice to the applicant. . Indeed it

should be so without an exception. If that be so,

: ' moyre
that . is all the[?eason to have ventilated this

grievance in appeal. By not doing so, sither it can

&
be presumed that there was no grievance or that the

grievance was waived.

These decisions show, without any doubt,
that the supply of the EO's BReport--no doubt, as
part of the second opoortunity to represent against

the penaity-égives the government ssrvant an.gpportunity

to estabiish his innocence and represent against the

adverse conclusions, if any/draun in the Report. That

stress which is
takes me to the important point which I would like to L

" that, as pointed out in Premnath K Sharma's case, out
of the tuo matters on which representations could be

made in the past before the 42nd Amendment - though,

..28.00



no doubt, as part of the second opportunity - the said
Amendment had really withdrawn only the opportunity to
make a representation against‘the penalty, The other
opportunity to establish one's innocence still remains,
Further, even if there was a doubt, any prudent person
would have erred 6n the safe side and asserted that the
right to represent against the EO0's report before the D.A,
took a final decision had not been withdraun by the 42nd
Amendment to the Consfituticn and that it did not amount

to making a representation against the punishment as such,

29, That was the case in OP 5181/85 = V,Sivarama Pillai

Vs. Union of India and others filed in the High Court of

Kerala = which was received on transfer by this Tribunal

and registered as TAK 156/87. That application invelwed

a similar issue. A copy of the enquiry officer's report

had not been given to the delingquent before. the discipli-

nary authority found him guilty and this ground was speci=-

fically raised before the appellate authority while chal-

lenging the Disciplinary Authority's order, as eariyAas on

21st August, 1984, ise, long before the judgment in Premnath

Sharma's case., As the appellate authority dismissed this

plea and also rejécted the a&peal on other grounds too, the

0.P. was filed. That TA was allowed on ths single ground

based on the judgment in Premnath Sharma's case that the

DA's order finding the applicant guilty, without giving him
Jd avelidl '

a copy of EO's Report to him was invelved. Nothing prevented

the applicant in thpgse tUQ.cases.also from raising this issue

before the appellate authority.‘ I am, thqrefore, unable to

acéept the argument that there were good and valid reasons

for not raising the matter before the appellate authority,

1 am ' of the view that the applicants did not have a grie-

vance on this score at that point of time. I am also of

the view that the judgment :: in Premnath Sbarma's case does

not have the effect of creating a grievance in them restros-

pectively,
LN ) 29 LN )



, 30 °  Then come; the plea that the D,A, having
bassed his fimal order uiﬁhout giVing an opportunity
to the apﬁlicants to represent against the £.0.'s
report. and establish their innocence, the original
'ordar imposing penalty is ab initio null and void,

I have carefuily considered this submission. In

the Firstvplaca,}this is not a contravention of ahy

méndatory rule gpverning the conduct of disciplinary

procéedings. Secondly, it is not as'gf that, éfter
N o o loloion,

the contempletien of the enquiry the applicants

sbecially réquested the D.A, to éupply them.uitﬁ

a copy of the EDFs report before he took a

decision thereon ?nd that such a request was turned

down. In that event alone this plea would have had

any force. The applicants did not sven feel aggrieved

by the non supply of the EB'sAreport and did not raise

this beforé the appellate authority., 1In these

F .

circumstances, the applicants can be considered te
have waived their rights in this behalf and the non
supply of thé»EO's report does not vitiate the

proceedings te render them ab initio veid,

oe 30 LR J
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31. Shri M.K.Damodaran, the learned counssl for

the applicant in the second case has cited a decision

~of the Allahabad Bench of .the Tribunal in Sain Singh

Rawat Vs, Union of India /T988 (7) ATC 806_7 to
support the view that the plea raised for the first

time before the Tribunal can be considered. The

observations of that Bench are as follous:

/(AIR 1954 SC 340)

"WJe hawe carefully considered the submissions
made by the learned Addl. Standing Counsel

on behalf of the respondents and agreeing

with the principles of law laid down in the
rulings réliad upon by him, we are, houever,

of the uiéu that there cannot be a general lau
‘to the effect that no gquestion of any kind
whatsoever, which is not raised in the discipli-
nary proceedings, can be allowed te be raised
subseqguently before any court or Tribunal.

The admissibility of such guestions or
objections has to be judged in the light of
their nature in individuval cases. For exampls,
if due to ignorance or by oversight some
jurisdictional point is not raised before the
disciplinary authority or the appellate authority
and it is latsr on Pound that in fact the
disciplinary authority had no jurisdiction to
act in the matter, the whole proceedings will
be rendersd invalid and such questions should
be allowed to be raised in court/Tribunal

when the validity of the disciplinary procee-
dings is challenged befors it. 0On the other
hand, if the question sought to be raised

are questions of fact and do not raise any
jurisdictional question, the same cannot be
allowed to be raised for the first time in
courts or Tribunals. In Kiran Singh v.

Chaman Paswan/ the Hon. Supreme Court had held
that a decres passed by a court without
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jurisdiction is a nullity and its invalidity
could be set up whenefer and wherever it is sought
- to be enforced or relied upon. The same principle
should apply.to the jurisdiction of an administra-
tive officer who exercises quasi-judicial pouwers
against the deiinquent in disciplinary proceedings,
In State of M.P. Vs, Syed Quamar Ali (1967 SLR 228),
it was held by the Hon'ble Supreme: Court that if
an order of dismissal of a goverﬁment servant is
made madg in breach of a mandatory provision of the
rules ;ubject to which the power of punishmént can
be exercised, it is totally invalid and has no legal
existence. If was further observed that it was not
‘even nqcessafyifor the governmeﬁt servant to have
such order set aside by the court. It will, there-
foré, be necessary té'examine the substance of the
objections raised on behalf of the petitioner against
the authority of the General Manager and ADGOF and if it
it is found that they had no jurisdiction to act in
the matter, such question has to be allowed in this
wri% petition."
fhe decisions of the Supreme Court referred to are distin-
éuishéble. In one case, it was held thai if the authority
lacked jurisdictien, the lack of such authority is a matter
which could be questioned at any stage. In the second case,
it is held that an order in a disciplinary probeading in
breach of a mandétory provision of the rules in ipvalid.
As neither lack of jurisdiction nor vielation of mandatory

rules is inm issue in the present cases this principle

has no application.

32, Shri M.K. Damodaran relies for the same pfopo-

sition on a Supreme Court decisionm in Ram Kristo Vs.

£

Dhan Kriste (AIR 1969 SC 204). That was a case where
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the High Dpurt of Patna had observed that the contention
based on Section 27(1) of Regulation 3 of 1872 was
raised for tha firstitime in the course of arguménts
and hence this was disalloueé. The Supremé Court
pointed out that the said Section 27 provided that
no étansfar by a ryot shall be valid uniess it has |
been registered in the record of rights and also that
no transfer_in contravention of this praQisinn shall
be recognised as valid by any civil cou¥t. As tﬁa
language of Section 27 was peremptory, it was held
by the Supreme Court that the High Court had to take
notice of a contention based on that section, whenevsr
it was made and was bound to examine the contention
in the light 6? Section 27. That’deéision is based
on the'pecuiiar circumstances of that case, particularly

vthe mandatory nature of the provisions of section 27.

This does not advance the case of the applicant.

J3. As pointed out earlisr, the Respondents had
nat pleaded any objection on this ground in their reply
éffidaVit.‘ The Isarned counsel for the Rgspondents

in the Pirst case could not rebut, in the course of

his arguments, ths propﬁsition made by the aﬁplicants'
counsel that he was entitled to raise the»iss;e of the

non supply of the EO's report for the fPirst time

before this Tribunal.
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34,  Shri pP.S.Biju, the learned caunsel«for the
Respondents in the sacon& case cited the decision of
the Supreme Court in M.D.Srivastéva Us. Veena
(AIR 1957 SC 1193) to contend that questiéns never
raised in pourts below cannot be allowsd to be raised
far the first time in appeal béfore the Supreme Court.
That was a case relating to restoration of conjégai
rights, It uaé ab#erued by the Supremé Court that the
appellant never argued in the court of first instancs
aﬁd_tha High Court that attempts prerd to have been
made by the Respondent to resume conjugal relations
could not, in lau,amount to satisPaction of the dagree
and hence he ués'nat permitted to raise the plea Pﬁr
the ?irst time bafgra the Apex Court. The rationale
of that decision is,ho.doubt, applicable, howeuef,

. ) .
as the matter concerns the Apex Court it nesd be relied

upon only as a last resort in other situations.

35.‘ His reliance on the Supreme Court's judgement
in Union aflIndia vs. Parmanand Zf1989 (10) ATC 30_7
is misplaced because that judgement lays“daun the
cirqémstances when the Administrative Tribunal can
interfere with the punishment awarded by the compstent
authority in departmental proceedings. Ue are not at
that stage in thesa cases.,

. ‘ ..3%
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36. He has also.cited the decision of the
Suprems Court in S. Venkappa vs. Rangu (AIR 19%7 SC 890)
‘tnat‘the decision of a case cannot be based on
grounds outside the plsas of the partiss. This was
rendered in that case because tha(High Court, in
appeal , tadk an’entirely different view of the facts
of'tﬁe'césa and came'tc’a conclusion thét there was
a benami transaction, which .uas neither pleaded nor
was it'the'éubject_mattar of the ‘trial. Th;s citation
by the_Resbqndants is inépprogrtaﬁe‘in’ﬁha piéseﬁﬁ«case
for;,ﬁhatt is sought to be decided is.only a question
of lay that is éermane to the issus. It is also not |
the case that it is being decided bshind back of the
and elaborate arguments have been heard.
parties. Noti€e has been given to both the parties/

That judgement is, therefore, not applicable ?or}

our present purposas.

37. vHaving_diépasad of the argumsnts advanced in

‘this case by the parties, it is only appropriate

.; to conélude.this'judgement by pointing out finally
that in similar situations it has been held that
objections of a similar natu}e shodid be raised at

the earliest opportunity. The leadingvauthority for
tﬁig proposition is the Supreme Court's judgemert

in State of UP VUs. Om Prakash (1969 SLR 890). That
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was a casse in which the respondent, who was a Membsr
of the UP Civil Service, was dismissed fProm service °

- by an order datedv30th August, 1949 issued by the
Chief Secratary_of the Governmeb of the United
Provinces,as it then was, Naturally, that was an
‘order pgssed prior to the commsncement of tha
Republic's Constitutian. Against his dismissal, the
respondent filed a suit which was dismissed. In
appeal, the decree of the louer court ua#f revérsed

by the High Court on uarious grounds, of which one was
tﬁat ths-goverﬁment'seruant was appointed by the
Governor and therefore, he could not have been dismissed
by the Chief Secrstary, an autharity subordinate to

/
~the Governor. It was against this decision of the

‘ Uttar Pradesh,
High Court that the State of . as it had then become,

Piled this appeal before the Supreme Court. Reversing
the High Court's dr judgement, the following obser-
vations were made by the Supreme Court:

"8, Reasonable Upportuhity contempls ted by
8. 240 of the Government of India Act, 1935
as under Art. 311 (2) of the Constitution
primarily consist of (i) opportunity to the
concerned officer to deny his guilt and
- establish his innocence which means he must
be told what the charges\against him are and
. the a;légations'on which such charges are based;
(ii) he must be given reasocnable opportunity

Q.36
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to cross-examine the witnesses produced against
him and examine himsslf or other witnesses on
his behalf and (iii) he must be given opportunity
to shou cause that the proposed punishment
would not be proper punishment to ihflidt vhich
means that the tentative determination ﬁf the
competent authority to inflict one of th; threes

" punishments must be communicated to him. Y

"g, All these reguirsments have been
substantially complied within the prssent case.
It is true that an enquiry under s. 240 of the
Gavernment of India Act must be condudted in
accordance with the principles of natural
justice. But those principlas are not embodied
principles. UWhat principle of natural justice
should be applied in a particular case depsends
on the fPacts and circumstances of that case.
All that the court have to see is whether
the nomobservance of any of those principles
in a given case is likely to have rasulted in
deflecting the course of justice. In the
present case so far as tha first charge is
concernad, the Pact that the respondent was
not given full opportunity to c ross—-examine
Hafiz Habib Beg could not have in the lesast
affected the Pinding of the enquiry officer
as it was primarily based on the admissions

' made by the respondent. The High Court was
not right in its conclusion that the rsport
of the snguiry officer had not been made
available to the raespondent before. he was
called upon to show cause against the proposed
punishment. A summary of that report had been

 given to him when he asked for it for the
Purposé of submitting a memcri§%4£p¢Phe Govern=-

"mant againstqtmgnbrder made in dismissing
him from service.” It is not shaun that that
summary did not contain all the relsvant facts

oo 37.,
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and circumstances taken into consideration as uell
as the conclusions reached by the enquiry officer
and the recommedations made by him. The entire
records of the enquiry were before the courts

in proceedings commenced by the rBSpbndent in 1948
and quite clearly it would have included the
report of ths enquiry officer. Further it was -
open to the respondent to ask for a copy of

that report when he was asked in 1949 to shou
cause against the proposal to dismiss him. He
did not do so nor did he object to the notice
calling upon him to show cause why he should not
be dismissed on the ground that hes had not been
supplied with a copy of the report made by the
enquiry officer. The learned judges of thea High
Court vere wholly wrong in holding that there

was no proof to show that Mr. Bishop had been
appointed to enquire into the allegations. No
such plea had been taken in the plaint. There is
a presumption1that official acts had been done
according to lauw.” | -

XXX XXX XXX

w14, The conclusion of the High Court that
' the respondent was appointed by the Governor and
therefore he could not have been dismissed by
the Chief Secrstary, an authority louver in rank
than the Governor is baséq on no pleadings. No
such allegation was made in the plaint nor any
issue raised in that regard. The plaintiff did
_not lead any evidence to show that he had been
. appointed by the Governor. The contention that
"he was dismissed by an authority lowsr in rank
than that appointed him was not urged before ths
trial court. That contention appears to have bsen
taken Por the Pirst time in the High Court. The
High Court should not have entertained that
contention. Under s. 241 of the Government of
India Act, 1935, appointments to the Civil Service
ad Civil Posts in connection with the affairs

ee38e..
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of a Province could have been made by the
Governor or such person as he might have directsd.
The material on record doss not afford any basis
for the conclusion that the réspondent was
appointed by the Governor. Thersfore ths High
Court, in our opinion, was wholly wrong in
holding that the respondent was dismissed by

an authority lower in rank than that appointed
him," '

38, What has been stated therein with reference to
"sect':ion 240 of the Goueinment of India Act, 1935, which
"apﬁlied to théf,case, is also true of the Article 311(2)
of the Constitu?ion. This judgement should saet at rest
the doubts raised in this régard which ﬁaua besn consi-
- deréd in the preceding pafagraphs. For, the following
important conelusions can be drawn from this judgement.
(i) Even in a circumstance where tha delinquént

‘has to be given an opportﬁnity to show_cause against

the pfﬁposed punishment, he can not challengs the
disciplinary prbcaedings on the ground that only a
summary of the EO's report was given to him without
first complaining that seither the summary did not
conﬁain all details or that though he asked for a full
' coby of the report it was not given to him. The
pfoceedinés canﬁot be treated as void on this ground
uithout.any grisvance being mada'by the applicantQ

(ii) It is clear that if there was no objection

at the appropriate lauel)that plea cannot be raised

e« e39—
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vbefore any higher Tribunal.

(iii) para 14 of the judgemsnt.shous'that even an
alleged violation of Article 311(1) (i.e. dismissal

.by an authority subordinate to the appointing authority)

can not ipso facto render the proceedings void, unless

that confentimn is raised befors tﬁa trial court

at the éarliest instancs.

(iv) Therefore, Article 311(2) is a far far cry

from Article 14 and the observations made by the Supreme
Court in relatiqn.to Articlé 14 cannot be made appli-
cable to Article 311(2) without considering the
individual merits of the casa. | \

39. Another similar case is Amritlal Vs.vCollactor,
.- CEC, Revenue (AIR 1975 SC 538) where the ﬁetitioner.
had alleged that he was not given promotion to the
senior grade although he satisfied all the required
conditions of sarvice and that by giving promotion tq
others, unjuétifiable preference was given to\them,
thus violating Article 16 of the Constitution. In
that case it was held by the Supreme Court that before
‘4 Urit Petition under Article 32 was filed it was
necéssary'to make a representation to government
.against the violation of the petitioner's right.

It was observed as follous:

"In the patition of KN Kapur and others, us
do not sven find an assertion that any

.40,
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representation was made against any violation

of a petitiomer's right. Hence, the rule
recognised by this Court in Kaminy Kumar Das V.
State of West Bengal (AIR 1972 SC 2060) at
P.2065 that a demand for justice and its refusal
must precede the Piling of a petition asking

for direction or Writ of Mandamus, would also
operate against the pstitioners.”

40. Kaminy Kumar Das referred to in the‘ébéue judgement
was a SQb Inspector of Police in West Bengal who was
dlSMlSSBd by the Deputy Commissioner of Polics, Calcuﬁta
for darellctlon of duties. His appeal and’ mamorial

having bsen dismissed he fPiled a petition before a

learned Judge of the Calcutta High Court which uas

"dismissed on tuwo preliminary grounds, uiz.; inordinate

~delay and that the objection to the jurisdiction of the

D.A. was not taken in the course of departmental

proceedings and, therafore, could not be allowsd to' be

raised before the High Court for the Pirst time. 1In

apﬁeal,'thaugh a Division Bench“uas disposed to hold
that ths principles of natural justice have been

violated,~yet the appaai was dismissed princibally on

. ¥
A

the ground of delay, It is against the D.B's judgement® “

. that an appeal uwas filed before the Supreme Couft.

: (AIR-1972 SC 2060)
41. In para 11 of their judgemen@[dlsmlsSLng this

‘ appeal the Supreme Court observed as folloug:

"We may mention that the Division Bench of
Calcutta High Court had, treating the case as
one for a mandamus to reinstate the appellant,

.04‘1?.0
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‘relied upon the statements in Halsbury's

Laws of England, Third Edition, Vol.11, page 73

~article 133 that "except in a case uwhsre the

delay is accounted for, Mandamus will not be

.granted unless applied Por within a reasonable .

time after tﬁe demand and refusal® Ths
Division Bench had also referred to Ferris on

'?Extraordinary'Legal Remedies (page 228), to hold

that not only, on an analogy from the Statuts
of Limitation in civil cases, a reasonable
period may be indicated for applications for
Uriﬁs of Mandamus, but relief may be refussd
on the ground of acquiescence and presumed
abandonment of the right to complain inferred
Prom inordinate delay. It rightly observed
that laches is a well established ground for
refusal to exercise the discretion to issue a
Writ," '

It is this rule that has been referred to in

Amritlal's case (AIR 1975 SC 538) vide the extract of

judgement reproduced in para 39 :

43.

The~ decision of the Supreme Court in Om Prakash

Gupta's case was follouwed by the Delhi High Court in

Union of India Vs. Ravi Dutt /1973 (1) SLR 12227.

Para 23 of the judgemént vhich is self explanatory is

7

reproduced below:

"23. The next ground which found favdur with ths

- lower appellate court was that a copy of ths

finding of the enguiry officer was not given to

the respondent, It is a common case that a copy

of the findings of the enquiry officer was not
sent _along with the show causs. The shou cause
wvas sent to the plaintiff through A.S.I. Narinder
Sinéh but the same was rePused by the plaintiff




who was im then in jail as he maintained that

‘he was outside the police jurisdiction. The
second attempt was also made by the disciplinary
authority to serve him with the show cause
notice but again the same was refused. Ulti-

| mately the show cause was sent and received by

the plaintiff who was in the Central Jail.

It is admitted by the counssl for the respondent

that the show cause ultimately did reach him.
It is also not disputed that he never asked for
a copy of the findings of the enquiry officer

the mentidn of which was made in the copy of the

show cause notice., It is alsc not disputed that
- .ncvreply was given by the respondent to the
show cause. Mr. Sehgal, howsver, sought to
contand'that even if he never asked for the

enquiry report it was the duty of the disciplinary

authority to send a copy of the Pindings of the

Enguiry Officer bscause in the abssnce of the
copy of the findings he was prejudiced in his

defence. In our view the argument is mis-

conceived. The right of the government servant
extends to being given a reasonable opportunity

to mest the charge against him. If the

respondent had on the receipt of the show causs

asked for a copy of the findings of the enquiry

ofPicer and the same had been mfused we have no
doubt that the same would amount to denial of

reasonable opportunity. But when in the prssent

case the respondent nevsr chose to ask for a

copy of the findings of the enquiry'officar and

there is no requirement of the rules that ths

aythoritiss should on their ouwn send a copy.

We cannot see how any grievance can be made that
the same was not supplied. In this connection

a refersnce may be made to State of U.P. v.

Om Prakash Gupta (1969 SLR 890) where a similar
argument was repelled by the lordships of the
Supreme Court that wherse rules did not require
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the Government servant to ask for a copy

~of the report when he was asked to shou
causs against the proposed pﬁnishment of
dismissal and since he did not do so nor
did he object to the notice calling upon
him to show cause why he should not be
dismissed on the ground that he had not bsen
supplied with a copy of the rsport made

by the enquiry officer, the grievance had

no substance."
That is a stronger-case because not even a summary
was supplied and that too before the 42nd amendment
of the Constitﬁtion had come into force. Hencs,
tﬁe grievance'is all the more strong and yat'the

Court held that this is a right, which if not given,

does not ipso facto vitiate the proceedings. It

 should be raised as a grisvance without which the

disciplinary.proceedings cannot be assailed.,

44, 1 am, thérefore, of the view that though

the lau”has been expounded in Prem.Nath Sharma's
case it does not necessarily mean that in cases
where a copy of‘tha EO's report had not bean‘supplied

to the delinguent before the D.A. came to take"

'~ any decisions about the charges, the proceedings

W ‘Y\Lc,z,s‘_(’oj‘lZJ_
should/be treated as invalid. The delinguent should

really have experienced a grievance on this account

and he should have raised this issue in his appeal
to the Appellate Authority, before uhom alone he

could have raised this matter for the first time



e
after the 42nd amendment. If he had not done so,
it would normally be presumed tha£ he did not have
any grievanga'on this score or even if he had any, -hs

had waived it. Hse cannot be permitted to raise that

- plea before either the High Court, in the case of Stats

Government employees, or before the Central Administrative

oy
\,“

Tribunal, in the case of Central Government employees..

45, It is only necessary to peint out for the
purposs of record that while Prem Nath Sharma's case
was decided on 6.11.87 the penalty order in the first

case vas passed on 4.3.88 and in the second case on

- 31.12.87. Thsrefore, in both these cases the issue

theoretically -
regardlng non supply of the ED's report could[pava been

raised before thevappellate authority even on the basis
of the judgement in PfemANath Sharma's cass. Houever,
tbat judgemant_was ragorted only in April 1988, /biyt as
the appsllate order in the first case was passed only
on 27th July 1988 the issﬁe could still have been
raised,. In tha”second case, the appellata arder was

the Judgment in
passed on 30.3.88 sometxme before the publlcatlon of[

the applicant ‘therein
Prem Nath Sharma's case and therefure[@a.could not have

~raised this issue. However this is immaterial. The

applicantscould still copténdi that this matter may ' be
raised before this Tribunal as a pure question of law.

I aiso Peel that irrespective of whether the impugned
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appellate order had been passed before or after

the judgement in Prem Nath Sharma‘'s case, the
disﬁiplinary proceedings cannot be questioned on

thé graund of non supply of the EO's report vniess
the applicants had raiéed this as a grievance before

“the appellats authority,

46. 'For the reasons mentioned above, I am of

two
the visw that thqﬁapplieationecannot be allowed on
the aforesaid ground uhich,_atheruise, would have gone
to the root of the mattar and rendsred unnscessary
decision on merits on other grounds. The applicationg
have to be rejected in so far as this ground is concerned.
-I'Quuld accordingly direct that the caseg be heard

on merits in respect of other grounds adduced by the

applicants.

Pl

(N.V.Krishnan)
Administrative Member
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(Shri AU Haridasan, Judiclal mmeér)

47£ Having gone through the instructive and rather
exhaustive discussion | by my”Learned Brother o¥ the preli—
min%ry issue in ﬁhese cases namely, -uhethsr the impugned
pénélty ordégs in these 2 cases should be struck down and the
proceedings be remitted to the disciplinary authorityvta the
stagé b? fu;nishing copies of the enquiry reports to éha
appiicants who are the delinquent Government servants in
théée case§7 en the basis of the decisien of'the Larger
Benqh of the TLibunal in Premnath K Sharma'é case I Pind

it impossible to persuade myself to agree with the concldsion

arrived at. That has necessitated this brief note.

48, i ‘The undisputed facts obﬁainiqg‘iﬁ these 2 cases
ére éhaf copieé of the enquiry repofts were not supplied td
the épplicants bePore the disciplinary autﬁoritiés tﬁok'Final
decigions on the basis of the reports and evidence adduced
beforé.the'inquiry authority and that the applicants had not
in thé appeal memoranda raised tﬁé plga:ghat thE'ﬁonfsupply
of thg inguiry report has resulted in pfejidice“to thém»
though they had raised the plea that ;he decisions of the

disciplinary authorities were bad for non-observance of

‘principles of natural. justice. My Learned Brother has

rightiy observed that though the Supreme Court has in the
SLP seayed the operation of the order in Premnath K Sharma's
case, the principles enunciated in that decision are still

binding on us, rightly distinguishing the decision of the

..4‘7..‘
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Supreme Court in Kailash Chander V. Stats of U.P.(AIR 1988
Hpuever, :

SC, 1338) on facts,. /° on the ground that the applicants
did not raise the grievancs that the non-supply of the
EU'S.reportsvbefors the disciplinary authorities took final
decisions regarding their guilﬁ%as resulted in prejudice
to them as grounds in appeals my Learned Brother is of the
view that they cannot be permitted to urge that ground before
this Tribunal for the first time, and that their not raising
this ground bsfore the appellate authoriﬁy would lead to a
presumption that they did not have any such grievancs or

‘ : : ' “waived.
that even if they had any such grisvance, the same had been/
49i.. . It is a well established principle that a question
of iau can be raised 4t any stage and'argued even without a

pleading. My Learned Brother has adverted to this principle

Iin paragraph 17 of his discussion. But it has been observed

by my lLearned Brother that the gquestion of law érises only

. out of assertion of the facts of non-sﬁpply of the EQ's ~

repdrt<and the furtﬁer_agsertion»that the applicants were
éeriously prejgdiced by'the non-supply. It has beeﬁ observed
that if thesa'tué_facts are not averrsed before the appellate
authorities, 4t is not permiésibl:’to raise it for the first
time befdre this Tribunal. But as.obserﬁed aﬁ the outset;

it is an undisputed fact that copies of the EO0's reports

were not furnished to the applicants before the disciplinary

" authorities took decisioné on the question of guilt of the

e

applicants. So that ceases to be a disputed question of Pact,

ee48..,
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505 - Then the further guestion is whether the non-sﬁpply
of the copias of the repofts has resulted in prejudice is a
?act to be pleaded and if not pleaded uill it preclude the
affected éarty from raising'it as a quésfionvo? law before
. the Tribunal. The necessity of giving a copy of the Eﬁ's‘
report to the delinquent Government servant before the
‘disciplinary aufhority décides whether the délinquant is
guilty or not basing on the repoét is to give the delinqﬁent
G;yernment servant an opportunity to bring ﬁo the notice of
thé discipiinary authority the infirmities, if any, in the
prﬁéaedings and also to point out the paucity or inSuFéi;
ciency of evidénbe'tobcome to a fPinding that he is guilty.
This‘opportunity definitély is é part}of the reasonable
opportunity to defend. That is why it has been held thét
thé non-supply of the bopy of the EO0's report before deciding
abqpt ths guiltvéf the délinquent.vitiates the‘procaedings
Prdm that étage. So if fha Purnishing,of'ths copy of the
E0's report is essential to meet the principles of natural
justice in a'disciplinary pr;ceedings, then hon—SUpply of
the same will néturaily amount £0 denial of reasonable
opportunity thareby-violatiné the principles of natural.justipe.
51;1'“ . There may be exceptional casesvuhere even non-
'supply of the EO0's report might not have caused préjUdics.‘
Butisuch cases.uill be very very rare. In State of Maha-

rashtra V. B.A.Joshi(AIR 1969 SC, 1302) referred to by my

Learned Brother in paragraph 28 (page 27) of the discussion

n/ ' oo49ooo
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it has been obssrved as follous:

"It is true that the guestion uwhether reasonable
opportunity has or has not been afforded to the
Government servant must depend on the facts of
gach case, but it would be in very rars cases,
indeed, in which it could be said that the
Government servant is not prejudiced by the
non-supply of the report of the Enquiry Officer".

Reférring t§ the above observation of the Supreme Court,
my Laarﬁed Brother said that non-supply of the EO0's report
would cauaevp;éjudicé'to the delinquent and that it should
be éovuithcut an e*cep%ion in all cases. But my Laarned
\ Brother hés furﬁher adaad that, if prejudice uoﬁld be
. , | it _
caused by non-supply.of the EO0"s report,Ais all the more a
strong : L
/reason why the aggrieved parties should raise that grievance
in ;ppéal.and,that if such a grievance is not raised in
appéal, it should be presumed that there was no such grievance
or that the right was waived. fhe fact that the applicants in
thasé cases did not state in thes memoranda of appéal that
prejﬁdice was caused to them on account of the non-supply
of the EO0's report cannot, in my‘vieu,bevused as an obstruc-
tioni?or fhem to raise the p;ea that the principles of
‘natufal justice have been vioiated on acﬁount of the non-
supply of the EO's report. it is nﬁt disputed that both
the épplicants had raised‘a ground in their appeal memoranda
that{the disoiplinafy authorities concarne& had not obéerQed
the principles ofinatural justice. If the applicahts were
giyeg a personél‘hearing befcre.the apﬁelléte authorities
probébly»they would have explained in what way the principles

of natural justice were viclated. The mere omission to state

Qv/ o | - | +e50...
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the Pacts which constituted the violation of prihciples of
natural justi§§7;$%w view preclude ths applicants from raising
that plea before us;

52. =iThe observation of my Learnesd Brother is that since
the appiicants did not raise the grievance that non-supply of

the EO's report has caused prejudice to them, it has to be:.
presumed that there uaé no grievance., I am of the view that
‘np.such presuﬁptiun can be draun; As observed by their Lordships
in State of Maharashtra U. B.A.Joshi's case

+"+.. it would be in a very rare casss, indeed, in
which it could be said that the Governmsnt servant
is not prejudiced by the non-supply of the report
of the Enquiry 0fficer".

‘A prasumption‘has to be drawn in favour of the larger or the
stronger probability than the lesser or rarer prébability.
Since.it would be nniy in very rare cases that.prajudice would
not be caused no presumption that no preju&ice has been caused
can.be legitimately drawn by the mere fact that the applicants
had omitted to mentian in'the memoranda of appeal that prejqdice
has‘béen causad‘to thém while the fact that E0's reports have
not been furnished to_ﬁhem‘ramaiﬁ a fact undisputed.

53, | ‘Furthér, the quagtion of wiver also doag,not

: apiée. We arevconsidaring the question whether the non-supply
of the EO0's report has vitiated the pfoceedings and not
only whether the éppellate order is right or not. If the
non-suppdy of thé EU'& peport vitiate the broceedings then
é subsequent omiséion_by the applicants to raise this as a

ground in the appBal'could'not and would not validate

a,_— - TR
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the vitiated proceedings. The position will be different
if an extract of the report of the E.0. alone was given or
if without giving a copy of the EU'? report the applicants

were asked to say whether they have got anything to say about

the EQ0's report and if the applicants either furnished a

‘reply or failsd teo furnish a reply and did not raise an

objection that no decision can be taken without furnishing

‘the Pull text of the E0's report then it could be said that

the applicants havé waived their right to get a copy of the
4 ' | ' - to them.
EQ's report and that therefore no prejudice has been caused/

54, . . In State of U.P. v. Omprakash(1969 SLR 89) guoted

by, my Learned Brother in paragraph 38 of his disecussion and

relied on by him to reach a conclusion that the non-supply

" of the report to the delinquent Government servant would not

invalidate the proceedings, ths facts Qere-different érom
the casg on hand.~ In,that case a summary of the report

was given to the Government servaﬁt. >It was not shown that
thelsumméry did nctAcohtain all the relevant facts and
cifcumstances taken into consideration as well as the

conclusions reached by the enquiry officer. It was also

 0pen for the Government servant to ask for a copy of the

report when he was asked to shou cause against the propmsal

~ to dismiss him. He did not do so and he did not abject

to the notice calling upon him to show cause uhy he should
not be dismissed, on ths ground that what was supplied to
him was not a copy of the report of the £.0. It was in such

circumstances that the Supreme Court held that no prejudice

ee 92444
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was caused to the delinguent concernéd in that case. But
in these cases thé extrécts of thé E0's report also were
Qot given. They were not even asked Qhether;they had anything
to say aboq£ ﬁhe EQ's reﬁort or about the svidence recorded
at the enquiry.* There?oie, as the facts of the case in

Dmprékash's case are different from the facts of these cases

A}
e

the reliance placed to reach the conclusion that no prejudice
has been caused to the applicants by the non-supply of the

: T
£0's report cannot said to be well founded.

585, _ Another conclusion drawn by my Learned Brother
seeking support from the decision of the Supreme Court in
Omprakash's case is that:

"... even in alleged vioclation of Article 311(1)
(i.e. dismissal by an authority subordinate to
‘the appointing authority) cannot ipso Pacto render
the proceedings void, unless that contention is
raised before the trial court at the earliest
instance." 1 ‘

The finding of the Supreme Court was based on the fact that
the delinéuent in that case had not pleaded that hé uaé_

: éppointad b? the Gﬁvernor, and that the authority who passed
thé order of femoval ?rbm service was lower in rank,. so that
the authority Qho passed ;he orée? of removal was subordinate
to_theyappointing authority was a question of fPact which was

1]

not pleaded. Such a dispute on Pact is not there in these

_ ‘ not
cases. 5o the reliance placed on the ruling also is/very sound.

..53.0.
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To say that from the conduct of the applicants in not
raisiﬁg‘the casa that non-supply of EO0's report caUsea
prajudiéé to them, it has to be taken that they had no
suéh grievanca or thét the grievance has been waived to

- be
my;mind appears to /besing hypertechnical. It is true that
inVPremnath K Sharma's éase the law‘uas only explained and
thét the decision by itself did not createany right and
that if tha,rulingé of the Supreme Court aon the guestion
o?ﬁuhat is feasnnable opportunity if properly understood
théseuould.have been nq‘doubt as to the fact that the
fiéht to Qeﬁla copy of fhe E0's report.and én 6ppqrtUnity
tﬁﬁmake representation against it is still intact even
aféer the 42nd Amendment of the Constitution. But inspite
ofithat, it is strange_to'seé.that in ma jority of ﬁhe
disciplinary brocaedings, priocr to ths judgemenﬁ in Prem-
naﬁh K Sharma's cése, ﬁopies of tha.EU's reports Qare not
suablied to'the dalihquénts pfior ta the deﬁision fegarding
their guilt by the disciplinary-authoritias. Even in fhese
cages'uhich arose after the decisioniin Pramnatﬁ K Sharma's
caée, the contention téken by the respondehts ba?bra us is

that as per rulss 15-IV, it is not nacesséry to give a copy

- of the report before imposing penalty and that therefore

fheba is no merit in the contention that the non—éupply of
a Cbpy of report has vitiated the proceedings. 3o, even
nowlresponsibie officers of the Government hold the view
thgé the delinquents have no right to obtain a copy of the

repbrt before a daecision is made by the disciplinary authority

00540.0
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on the question of their guilt. Suéh contentions are raised
by them even before the High Court and the Tribunals uhere‘
they‘are represented by Sténding Doqnsel. That being the
cése:hith the Government.it is hérsh to hold that not raising
sﬁchia griebance in\the appeal preclude the delinquent to
raise’it asva quéstion of law before the Tribunal Por the
ﬁirsqtime; |

57. It is well settled that principles of natural justics
have:té be observedleveﬁ in administrative orders involving
civii consequences. In Staté of Orissa V. Or(Miss) Binapani
Dei (AIR 1967 SC, 1269) ‘ \Supreme Court has observed that

non-compliance of natural justice may vitiate administrative
to the aggrieved persons is not specifically established
orders even'i?vprejudiced,causadLbecausa non-observance of

natural justice is by itself proof of prejudice. Lord Denning
M.R has in Annamunthodo V. Oilfied Workers & Trade Union
(1961) JAll ER 621, 625 observed

"Counsel for respondent Union did suggest that a
man could not complain of a failure of natural
justice ‘unléss * he could show that he had been
prejudiced by it. Their bordships cannot accept
this suggestion. If a domestic Tribunal fails to
act in accordance with natural justice, the person
affaected by their decision can aluays seek redress
in the Courts. It is a prejudice to any man to
deny justice"

the
Quotlng this Supreme Court in SL Kapoor V. Jagmohan (1980 4 scC

379 observed R
"In our view the principles of natural justice know
of no exclusionary rule dependent on whether it
would have made any difference if natural justice
had been obsserved. The non-obssrvance of natural
justice is itself prejudice to any man and proof
of prejudice lndependant by of proo? of denial

of natural justice is unnecessary"

.OSSOQO
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58. Hence in my Qieu, as the undisputed fact is that
copies of the enquiry reports were not furnished to the
applicants before the discip}inary authorities decided
that the applicants were guilty there is proof of denial
of natwrél justics, énd without prooving separatelylthat
prejudicg was caﬁsed, this question of lay can be agitated
by the applicants for the first time before the Tribunal,
Hence, I disagree with the vieu expressed by my Learned
ontﬁer that the disciplinary orders cannot be held to be
vitiated on the grounds of non-supply of the EO0's répoft

to the applicants before the disciplinary authority decided

the qﬁestion of their guilt, and that tHe application as far
as that ground has to be rejected. On the other hand, I am
ofvthe view ‘that as the‘diéciplinary proceedings are vitiated
for non-observance of natural justice the imﬁugned punishment
orders have to be quashed and set aside and that the respon=-
dents. may be given liberty to recommence the proceedings from
the stage of receipt QP the EO0's report by the disciplinary
authority and to complgte the same after furnishing copies

of the reports to the applicants and affording them opportu-

nities to make their representatio

in accordance with lau.,
(A.V.HARIDASAN)

(
1/9°0
JUDICIAL MEMBER

6.7.1990 eee56/~
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Order of the Bench

59. There has been some delay in the pronouncement of
judgement in this case due to the fact that one of us

(Shri NV Krishnan) was on long leave on medical grouqu.
60. In_vieu of the fact that it has not been possible
for us to rendef~a unénimous judgement it has become nece-
ssary to take action under Section 26 of the Administrative

Tribunals Act of 1985,

61. The point of difference betueen us relates to the
circumstance in which a government employee Found.guilty

| by the’Disciplinafy Authority can impugn that finding on
#he basis of the judgement of the Larger Bench of the
Tribunal in 1988(3)SLJI(CAT)-449 Preﬁnath K Sharma Vs, Union

of India and othersvuherein it was held as follows:

"For the aforesaid reasons, we hold that
the findings of the Disciplinary Authority
are bad in law because the applicant mas
‘not given a copy of the report of the
Enquiry Officer and was not heatde (given
an opportunity of making his representa-
tion) before arriving at the finding."

fhe issue before us is whether, if the plea that a copy
of the report ﬁf-the Enquiry Officer was not given to the
delinquent government servant had ﬁot been taken before
the Appellate Authority, that plea can be taken for the

first time before this Tribunal for seeking a direction

'0057/"
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to guash tﬁe findings of the Disciplinary Autﬁority. On
this issue we have rendereq different judgements. Hence
the ?egistry is directed to rePQr the cgse to the Hon'ble
Chairmah, Central Administrative Tribumal for necessary
action.under Section 26 of ﬁhe Administrative Tribunals

Act of 1985.

B2. Copies of our judgements along with a copy of the

‘Order of the Bench may be served on the parties before
action as direched above is taken.

7 I

(A.V.HARL (N.V.KRISHNAN)
ADMINISTRATIVE MEMBER

6.7.1990

fs
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HON'BLE SHRI G. SREEDHARAN NAIR, VICE CHAIRMAN (J)

This matter comes up before me on a reference
made by the Hon'ble Chairman under section 26 of the
Administrative Tribunals? Act.

2e The two app]_ica;tj;@ns %OpAoKO 629/88 angd Oslh s 200/89

were heard together by a Division Bench of this Tribunale.

In both of them the attack is against the order of the
disciplinary authority imposing a penalty in accordance

with the C.CeSe (C.C.&A) Rules, for short the Rules.

- In O.A. 200/89, the penalty is one of compulsory

retirement while in the other O.A. it is dismissal from
service. Both these are.penalties which fall within the

scope of clause(g)of Article 311 of the Constitution of

India, so that it cannot be impbsed except after an

enquiry and giving the Government servant a reasonable
opportunity of being heard in respect of the charges.
In a case where the'éhqui:yAis not held by the disciplinary

éuthority itself but by an enquiry officer appointed by

' hlm. before the dlSClpllnary authorlty arrives at the Q

. K‘leb.. P (\e t‘—“"‘,ﬁ\.——LG& au-S

conclusion of the proceedings—te 2 PS4t
S Y R

the Government servant,sheuld imposesone of the

against

penalties contemplated under clause (2)of Article 311 of
the Constitution of India,‘thequrn;shigg of a copy

of the report of the Enquiry Officer forms part of the
affording _of reason§ble~opportunity contemplated -
under the clause. This proposition has been laid down

in a number of decisions of this Tribunal and has gained

L~ .
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reCOgnitien in the decision of the Full Bench of the
Tribunal in P. K. Sharma's case. Indeed, the Division Bench

that heard these cases has followed that propositione

_—-
il

e The issue on which the difference has arisen between

the Hon 'ble Members who constituted the Bench is whether

it is open to the Government servant to raise the plea of

)

non supply of copy of the report of the Enduiry Officer and
resultant violation of the principles of natural justice in

a case where he has not taken up'that plea before the

appellate authority constituted under the Rules, when

an appeal as prescribed under the Rules has been filed
byghim. on this.question,while one of the Hon'ble Members
has held'that the Goye;nment servantncannot be permitted
soiraise this plea ih shch a cese,.the ether Hoh'b;e Memher
hagheld that_being a pureiggestion of ;aw. there is no bar
toéthe“seme being agitated for the first time befere the

T

Tribunal .

33
bl

4o It is settled thet even in a second appeal from

. Q_ ‘7—\.—'(&
the de01sion in a\orlginal suit, eke questlon of law can

beﬁraised>for,the first time, and even in‘a,case where

the dec1310n on the questlon has to depend on facts. if

“ 4 Qtﬂ..av
such facts areLestablished

from the

redp:ds before the court. It is to be noted that while

A
a second appeal from the deciSLOn in a suit always treated

i
H
4

as Fontinuation of the proceedings in the suite. a writ

4

1 . LR 2
q
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Petition under Article @26 of the Constitution of India

or en Original Application under section 19 of the
Administrative Tribunals Act, wherein the challenge is.
against the order passed by the authorities in the

disciplinary proceedings, &+ is an independent proceeding

and not a continuation of the proceedings before the | 2
SV VS & bm&:t—-a’-\
departmental authorities. As Such, it will not be proper
, AU \’Y‘—‘-“»sz : S L. . S
and legalwtod&mag.ehe Goye{nment‘se:vant i

to raise a questipp ef law,'ehough not agitated before

the departmental aqehegit;ee. |

5 in these cases, admittedly the plea of violation
of netu:al justice was.faised by the applicents before the
appellate authority, though it does not appear that the
applicante 5pecificallyxput forward the avefmeqt% ;@at
the copy of the report of the Enquiry foicer was not
fgrnished'byﬁthe,diseipligery'eutheritx before the penalty
was imposeg‘and the;eby the violation has occurred. In

this context reference may be made to Sub Rule (2) of

Rule 27 of the Rules. _It is'extracted hereunder:

"(2) In the case of an appeal against an order
imposiing any of the penalties specified in
Rule 11 or ephancing any penalty imposed under
the said rules, the appedlate authority shall
consider-

(a) whether the procedure laid down in these
rules has been complied with and if not,
whether such non-compliance has resulted in
the violation of any provisions of the
Constitution of India or in the fallure of
Justice;

(b) whether the findings:of:.the. disciplinary

authority are warranted by the evidence on
the record; and

Q/ .‘V-
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(c) whether the penalty or the enhanced
penalty imposed is adequate, inadequate or
sevele;

and pass orders-

(1) confirming, enhancing, reducing, or setting
-aside the penalty; or

(ii) remitting the case to the authority which
imposed or enhanced the penalty or to any
other authority with such direction as it
may deem £it in the circumstances of these

..cases; " - - S e

| From the sub-rule it is manifest that the objection
if aﬂY with fespect tq the procedure followed by the |
. e ‘ o A#JL;&:L'  : S
Aieciplinery authority ean be sokded only to compliance
' of thehproceduréulaidvddwn in the_rules; RqLe 14thich
l§y§ doﬁn_thg;p;ocedu:e fqr ;mposing.thg major pena}t;es
Qoeé‘not:prescripeﬂthét tye discip;iqéry authgity spall
serve copy of the report of the Enquiry @fficer-to ﬁhe_
Government servant befo;gnimposing the order of penalty.
As'stated earlier, the}necessity €0 furnish a ;op§ of thé
repdrt ofdthe Enquiry foiger islnot by way of compliance
of the rules, but is to coﬁfbrm_to the constitutional °
@anéétevgf_affordiqg qf rea;onab;e Qpppptgn;ty gnshgiggé
iq ¢169§e§%)6f_AFticle‘311 °fW¢h¢,CDDStit9¢i9? of India.
As §uch, it qannotvbe said that if the Government
Servant has not raised this matter before the appellate
authority, he is precludéd'from_urging the'same while
'he files the_O:ig;nal Applicatioﬁ beforevtﬁe}Tribunal

assailing the order in the disciplinafy proceedings.
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6o It was argued on behalf of the respondents that it

is °Pe?_F9 aiQovg:nmentLFo‘waivec?:escript;o?gIrela;ing

to patural'jgsﬁicek. It was pointed out by him that
since the applicant in 0.A. 200/89 did.not_pérticipaﬁe‘

in the enquiry, he cannot urge th;s plea befo;e“;his
T:ibunalfm I am;afraidvthe_scope of_the,feference dogs not

cover this aspect. Suffice to state that it is evident

from the records that it is a case where pursuant to the
receipt of memorandum of charges the applicant did

submit his written statements denying the charges,
thqugh hgldiQ-npt:physically appear”before the Enquiry
pffigernﬁo p;bssvgxamine the witnesses.‘_AS.suchkit'
cannot be said that when the Enquiry Officer after the
.conq;gsiop qf tbe enqui;y furn;shes its report to the
disciplinary authority incorporating>the findingg, the
Government servant is not entitled_tq know apou; its

- contents. If only he is informed about the same, does
he get the opportunity to appear before the disciplinary
| authority and impress upon him that the report is not
scceptable: B I SR

| 7e .AIn thekresult, ; hold that it is open to the
applicants in these applica§ion§_to raise before this
iribunai;ghe plea of violation of natural jgs@ice in so
far_ég reé;qpableﬁépéortunigy 9f‘def39¢¢ guaranteed

under the clause (2) of Article 311 of the Constitution of

L~



, 8¢ These applications may now be placed before the

- 6=
India has not been afforded, since before the disciplinary

authority arrived at the finding of the guilt and imposed

the penalty, copy of‘the report of the‘Enquiry Officer

was not furnished, though this point was not specifically

- urged while the applicants‘filed the appeal before the
‘appellate authority in the course of the disciplinary

: proceedings.

Division Benche.

: , 4 ‘kq‘qeé -
| A
(G+ Sreedhdfan Nair)
Vice Chairman (J)

1941041990
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K.Radhamani Amma . e
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Applicant

Respondents -

- Counsel for appiicant

Counsel for respondents

(Shri N.V.Krishnan, Admve. Member)

~In this case and-in OAK 629/89, which were

heard together, we had difference of opinion, as a

' result of which the 1ssue was referred under sectj

on
(Act, for shortS

26 of the Administrative Tribunals Act/to the Hon'ble

Chairman of the Central Administrative Tribunal for

necessary action.

Our difference of opinion related

to the question whether the ground, that the disci-

plinary order and the appellate order deserve to be

.set aside as being in violation of the principles of

natural jﬁstice, because the disciplinary authority

came to the conclusion ébout_the guilt of the appli-

cant before giving him a copy of the Enqulry Officer's

. Wwithout -giving

report and[en opportunity to make a representation

-

4
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against that report, can be taken for the first

time b%ﬁore this-Tribunal or it was incumbent upon
applicant

" the/to have taken this ground before the appellate

-authority.v On a referénce_under section 26 of the

Act, this question has been answered bytﬁon'ble
A

. Py
Shri G.Sreedharan Nair, Vice Chairman, /agreeing

with the views expressed by one of us (A.Y.Haridasan)!

by holding as follows:

"In the result, I hold that it is open to -
the applicants in these applications to
raise before this Tribunal the plea of
violation of natural Justice so far as
'reasonable‘opportunity of defence guaranteed
under the clause (2) of Article 311 of the
Constitution of India has not been afforded,
since before the disciplinary authority
arrived at the finding of the guilt and
‘imposed the penalty, copy\of‘the report.

of the Enquiry Officer was not furnished,
though this point was not specifically urged
while the applicants filed the appeal

before the appellate authority in the

course of the disciplinary proceedings.”

2. Wnen the case came before us earlier, we
were of the view that if this ground was found to

: / .
be valid, it would only be proper to quash the

:impugned orders and remit the matter to the disci-

plinary authority for further necessary action in
accordance with law, taking it up from the stage

when the Enquiry Officer's report was received by
him. In this view of the matter and decision
rendered on the disputed issue, we quésh the h

Annexure-A9 ofder dated 4th March 1988 of the second
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- responuent, tne Tele.om DiStrict Manager, Calicut,

the disciplinary authority, and the Annexure-a12
order dated 27th July 1988 of the third respondent,
the General Manager, Telecommunications, Trivandrum

\

who isetheappellate authority.

3, The applicant has impugned the Annexure-A10
Report of the Enquiry Ofticer. ' In the view that
we are taking in this. case, we have not considered
this issue. It is open to the appilcanf’to make
submissions»in this benalf pefore the appropriate

forum., *

- 4. As we have quashea the impugnea orders on

a technical ground only, we remand the case'to the
second respondent and direct him to préceed irom

tne stage reacned after:né had received a copy of
the Enquiry Ufficer's report. wNow that the appiicant
has 'already received a copy of the Enquiry Ufticert's
report, we direct him to suomit -to the second
respondent, within two weeks trom the date of
receipt of this order, his representation in regard
to the Bnquiry Officer's report. On receipt of sucn
a representation, the .2nd . respondent is directed
to, complete the proceedings and pass a final order
in accordance with law within a period of six weeks

therefrom. . .

5. - Tne applicant nas also prayeu tnat\the
respondenfs pe directeu to treat him as cohtinuing

in service despite the impugned Ann.a9 order retiring
nim compulsorily and gragt nim ali consequential

Denerits. we notice that the appliicant was not

I
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suspended pending the departmental enquiry.
6. In the circumstances, this case wouid normally

havetbeeh governed by Rule 10(4) of the £.C.S.(CCA)
Rules, 1965 (Rules, for short) excepting thé fact

that a decision to continue the enquiry has alféady

been taken by us in para 4 supra. Thereforé, the
provisions of Rule 10(4) of the Rules would now squarely
apply to this case as 1f the Disciplinary Authority,

on a consideration of the circumstances of the case,

has already decided to hold further enquiry. Accordingly
the applicant will be deemed to have been placed

under suspension from the date of Annexure-A9 order

of compulsory retirement (i.e. 4.3.88) and will

remain so until further orders of the appointing
authofity.l Accordingly, the 2nd respondent is directed
to take consequential action in the light of the

above direction.

\

7. Thé application is disposed of with the aforesaid

directions. There is no order as to costs. o
. L@VVf”
N.V.Krishnan) : )

Administrative Member

/

(A.V.Haridasan)
Judicial Member



