By
s

~ N

1

 CENTRAL ADMINISTRATIVE TRIBUNAL
| - ERNAKULAM BENCH

Original Application Nos. 520/2005 & 20/2008
| Friday this the 10" day of August, 2007
CORAM

HON'BLE MRS. SAT

i NAIR, VICE CHAIRMAN .
AONBLE MR GEORGE pARACKEN, JUDICIAL MEMBER

Q.A.520/05:

V.Vikaraman Nair

S/o Valayudhan Pillaj
Commercial Clerk, Soutt
. Trivandrum Central,
resident of "Sandhya Lekshmi",
TC 64/1894 o
ThiruvallampPo

Thiruvananthapuram.

ern Railway,

..Applicant

~ (By Advocate Mr.M.P Varkey)

V.,

Union of India, represented
General Manager, Southern
- Chennai.3

Dy the
Railway,

N

Senior Divisiona] Personne Officer,
Southern Railway,

, Trivandrum~69501;4. ...Respondents

(By Advocate Mr.Sunil Jose)

- O.A20/06:

e M N

S.M.Ashraf, Slo M.S.Hameed.,

WOrking as Commercial Clerk,

Southem’Rai!way, Quilon,

residing at Railway Quarters,

Quilen, ..Apblicant

(By Advocate Mr, M.P.V arkey)

.,
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OAs 520/00Ng




2 Senlor DthSlonal Personnet Ofﬂoer

SRR

3 N Harlharan Commercral Clerk

i"_f:.,(By Advooate Mr Thomas Mathew Nelhmootrl) o

No V/P 608/H/Gds GdNol 6 dated 27.5.2005 by

t_ ‘ ' OAs 520/05 & 20/06

Unlon of India, represented by
! General Manager "
Southem Rattway Chennal 3.

b}

Southern Raitway, Tnvandrum 14,

' Southern Ranway, NTES
' Tnvandrum 14 EETSR

PJayabalau .' C L
+ Commercial Clerk®: AP S

Southem Rallway Qutlon ..... Respondents "

';g;These applloatlons havmg been jointly heard on 31 72007 h -
;f-i,h"i--j.-f"-Trlbunal on 10.8.2007 detrvered the following: - S

“ORDER

'-};HON'BLE MR GEORGE PARA CKEN, JUD!CIA'L MEMBER.

Both the apphcants in these OAs are aggneved by the
I

'oommon | order 1ssued’ bv the . r apondents vrde letter

Ny

which a seleotlon

panel has been publlshed for the post of Goods Guard in scale Rs.

4500 7000 agalnet the 60% promotlonal quota The apphcant in OA

V5”O/”OO5 after an amendment carried out in the OA,* has also

N,

"chaltenged the AnneyureRt Rarlway Board letter No. 99E(SCT)
-l1/”5/1”-5 dated 20.6. 2003 bv Wthh it was clanﬂed that “in selectron
:posts SC/ST r‘andldatee who are selected by ap_plyrng the generat
‘standard and whose 'names in the select list/panet appear within the

N number of unreserved vacancree are to be treated as selected on

l
{
therr own merit." ’
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| OAs 520/05 & 20/06
OA 520/2005: | o

2 | The épplicant is an officiating 5adhoc Enquiry -cum-

Reservation Clerk in the scale of Rs. 4500-7000 He was appointed -
during 1979 as a Group D employee and beoame a Commerolal
Clerk (Group C) during 1993. Vide Anhexure A1 letter dated -
13.2.2005, volunteers have heen called for for filling up 30 posts of-
'Goods Guards (23 UR 5 SC and 2 ST) in thp scale Rs. 4500-7000 |
'agamst the 60% promotlonal quota, out of which 15 posts were
'earmarked for Semor Assistant Guards/Assnstant Guards, 8 for
Senior Train Clerk/Train Clerks, 5 for Shuntlr?g- Jamadar/Pointsman

and 2 for Travelling  Ticket ExaminersfﬁéketéCollectors and Senior

Commercial CIerks/Cémmeroial Clerks. In péra 3 of the said letter,

it was stated as under:

‘In case adequate number of emp{oyees from the
specified categories are not qualifying, the shortfall
will be made good from among the excess staff
qualified from other categones on' the basis of
integrated seniority. The left over shortfall of the
promotional quota wifl be made good by LDCE. The
overall shortfall if any, shall be made good by direct
recruitment. There will be only one panef formed
from the different categories havmg the respective
percen(age
3 The apphcant volunteered for the Qald selection. The 2

respondent alerted him also for wntten examination vide
Annexure A2 letter dated 28.3.2005. His name was at SL.No.1 in the
said alert letter, The written examination was held on 23.4.2005 and

47 employees of different categories have quaftiﬁed as mentioned in
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OAs 520/05 & 20/06

the /-\nne/(ure A3 letter dated 16.5.2005 and the applicant's name

was at SI.No.9, As per the Annexure. AS medical certificate, the
applicant was cleared in the medical exammatron also. However, his
name was not lncluded in the Annexure.AG final list dated 27.5.2005.
All the 15 posts earmarked for Senior Ass_istant_ Guards/Assistant
Guards and 5 posts earmarked for Sh‘untmg Jamaders/Pointmen

were filled in full.  Out of 2 POsts earmarked for Travelling Ticket

Examinersmcket Collectors as Qenfor Commercia|

Clerks/Commercial Clerks, one was filed up by a Commercral Clerk,
Mr. G.Ravi who. js senior to the applicant and other by a Ticket
Collector K.Omanakuttan (ST) who was the juniormost in the A6

panel.  But against the' 8 posts earmarked for Senior Train

C!erkfrram Clerks, only 4 had been seler*ted The applicant

submitted that since 8 Train Clerks appeared and only 4 of them
have been qualified, as promised in A1 !etter,: the applicant having
been qualified in the selection should have been included in the A6
panel, The applicant, therefore, submitted the Annexure A7
representation dated 30.5.2005 to the [st respondent, but without any
resbonse.  He has also submitted that in the meanwhile the 2nd
respondent was going to fill up the 4 remaining posts of Goods
Guards earmarked for Train Clerks from Train Clerks through a
Limited Departmental Cemoetrtrve Examination (LDCE for ehort)
‘Hence the applicant hae filed the present OA on the ground that

._Since the applicant has qualified in the selectron, the 4 shortfall
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OAs 520/05 & 20/06

vacancies shoy|d have been filled from among the 17 excess staff

qualified from other categories As the applicant's immediate senijor

Mr. T.Jeevanand failed in the medical test and; the applicant passed

in the sajd test, he became the seniormosﬁ Person among the

ed excess staff who could have been oonSidered for promotion.

Aooording to him, when there are already qualified staff available, the .

move of the responderjts o fill up the posts ;by LDCE is unjust,
| o
malafide, ilegal and withoutjurisdiction and is liahle tcxi%terfered with

by this Tribunal and the fespondents

against the aforestated promise in Annexure.AT% circular,  He has

also submitted that the Annexre RTRanay Board letter has been -

issued without any authority or sanction of [aw.

4 The respohdents in their'rep’ly stated fithat the applicant -

has not pointeq out any Procedure lapse in the éeleoﬁon made by

the respondents,  The applicant  has not fmp?eaded the other

emp!oyees selected as per the A6 panel, They ghave also stated
that out of the 30 vacancies notified, 5 were to be filled up by SC
“Ommunities, 2 by ST communities and ba!ance'23§;from'unreserv’ed

calegory. Since the applicant has not cha!lenged the Annexure A1

call notice, he cannot now pray that the filling up of 4 shortfall -

“acancies by LDCE/Direct recruitment s unjust, llegal and bad in

aw. The applicant has no case that the posts to ba filled up from his

category has not been filled Up. Special communal reservation is to

he applied for as & wholé and not calegory wise among the eligible

s .
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OAs 520/05 & 20/06

sireams. After taking partin the selection procedure, he cannot now

say that the selection was not correct. . The medical examination

 conducted does not entitle the applicant to be included in the select

panel. In the A6 panel, even though 3 SC employees and 2 ST

employees (Serial Nos,3,11,16,25 & 26) are lncluded, 1 SC and 1ST

employees(SI.Nos.3& 16) have been selected on thelr own merit and
not on the basis of reservation.  There is no shortage in respect of

UR employees. Sufﬁolent;SC/ST candidates have not been

qualrfed in the selection and those vacancies could not be filled up

with unreserved employees. Anneyure A1l does not provide for -

filling up the shortfall in reservatron from among the unreserved even

though it was mentroned that shortfall in the specrfed oategones can

be flled up from among the excess staff quelrfed from other

categories on the basis of integrated senronty., Suitability and

seniority alone are not the criteria for inclusion rn the select list but

the respondents also have to ensure the avallablllly of staff in the

pertleular stream of retegory SC/QT special reservatron efc.
5 The applicant has filed a rejoinder reiterating his olalm in

the OA. The respondentsiha\/e also filed two additional replies in this

O.A.
 OA 20/2006:
6 The applicant in_ this OA s a Commerotal Clerk in the

sr‘ale of Rs. 3”00 4900. He was rnrtrally aopornted in the Railways as

a substitute Casual Labour and later on hecame a Commercial Clerk
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“";éleétion could have be:zenf_‘incfuded in the A6 panel . The applicant b

‘ here_i__g'i;_has; also"madé th_‘é appeal dated 30‘5.2'005_';‘_ to. the !sf‘

respondent, hyt without.any resporige. He has also submitted that

thga respondents are going to fill up the 4 rgmafﬁing Posts of Goods

- of.

7 ' The reply ‘of respondents is also on similar lines to the
reply in OA 920/05, Their furth‘ef submission was that sufﬁcient
number of SC/ST candidates ha;/é not qualified in the seleotion and

\\\\\\\\ those vacancies can not be filleq up with qualiﬁed unreserved
""_—\\..::\‘\__\\w |
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OAs 520/05 & 20/06

candidates. AnneXL.:re.Ai also does not provide for ﬁlling up the
shorffa” in reserved vacancies from among' the unreserved, even
though it was mentioned that shortfall in the speoiﬂed categories can
- bhe filled up from among the exce.s?s staff qualified from other
categories on the baéis of integrated senfority.v

8 The applicant has filed a rejoinder reiterating his claim in
the OA. The res,bondents »‘have also filed an additional reply in this
OA, | |

"9 | The appliqants' counsel'has relied upbn the judgment of

the Apex Court in R.K._ Sabhanval and others Vs. State of Punjab

and others, 1995 SCC (L&S) S48, Ajit Singh Januna and others V.

State of Punjab and others, 1996 SCC (L&S) 540 and M.Nagarai and

ofhers Vs. Union of India '_and others, 2007 SCC (L&S) 1013.

10 We have heard Shri M.P.Varkey,counsel for the
applicants in both the O.As, Shri Sunil Jose ,ffor respondents in OA
220/05 and Shri Thomas Mathéw Nellimootil fbf respondehts in OA
20/08. We have also carefully gone through 'the pleladings. We do
not find any merit in the arguments of the applicants. The applicants'
- contention fhat the respondents should be eetooped from actmg in

breach of fh@ PerFP In para 4 of the lmpugned Anneyurp A1 letter

dated 3.2.2005 is absolutely misplaced. The short fall is clearly in

the category »of SC/ST.  The applicant belong to UR category.

AUndisputed’ly‘_kthe respondé‘nts are following the post-based roster

for the purpose of reservation.  The posts reserved for SCIST |
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OAs 520/05 & 20/06
candidates cannot be filled

up from among. the UR candidates.
There is also no provision for camying forward of

the unfilleq
vacancies

in the Post-hased roster, Therefore.

the claim of the
applicants to promote them as Goods

Guards‘ agai

R -

ainst the unfilled i
vacancies of SC/ST is absolutely Untenable. These QO As are, ‘
therefore. dismissed. No orders as to costs,

| Dafed this the 10t day of August, 2007, 1
e Tty e -

""““‘GE@RGE PARACKEN | SATH NAIR
JUDICIAL MEMBER

VICE CHAIRMAN
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