CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

a

O A. No 20/99
Monday this the 20th day of November,2000

CORAM‘

-HON’BLE SHRI A.V. HARIDASAN, VICE CHAIRMAN

HON'BLE SHRI G. RAMAKRISHNAN, MEMBER (A)

M. Georgekutty, :

Technical Superv1sor(Ret1red),

Telephone Exchange,

Edathwa(Methukalathil,

Talavadi P.O., S

Alleppey.) ’ ++ Applicant

(By Advocate Mr.M.R.Rajendran Ndir)

VS,

1. The General Manager,

Telecom Dlstrlct Alappuzha.

C 2 e The DNDJ rpnfn‘r‘

Department of Telecommunicatlons,
Trivandrum-33.

3. Union of India 4representedi

by Secretary to Government,

Ministry of Commun1cat1on,

New Delhi. _ . Respondents
(By Advocate Shr1 Govidh. K. Bharathan, SCGSC)

The Application having been ‘heard on 13 11. 2000, the
Tribunal on 3g5.313. 2ooode11vered the following:- '

ORD E R

HON’ BLE SHRI A.V. HARIDASAN, VICE CHAIRMAN'

The appl1cant whlle worklng as Technlcian, Telephone- 
Exchange,Kovalam,was by an orderf,dated 31.7.1986 of ‘the»
Telecom District Manager, Alleppey, removed from‘service as
a penalty for the alleged mlsconduct of absence frem duty -
and for not appearing before the 'D.M. 0, Alleppey for second.
medical examlnatlon. In an appeal_flled by the appl;cant
the second respondent by order 4&tedﬁ22.9;38.set aéideftheh,
punishment of removal from service«findihg'that there"Was no
proper enquiry held, as the proceedlngs were. held in gross

v1olat10n of the principles of . natural Justlce and dlrected;
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the reinstatement of the- appllcant, further ~ordering that
vather period. of ‘unauthorised absence from 2.5.83 to 25 11.84.
and from 14.12.84 to the date of removal be treated as

’_Aeligibleilleave to the ,eitent admissible if"applied in

wrltlng and the remalnlng period thereto as dies- non -and the

.period durrgg removal and reinstatement be treated as

dles—non. ‘The applicant was,'reinstated in 'service ‘on .

28 9.88, was promoted as Technical Superv1sor and. he retired.

voluntarily with effect from 1.10.98. In the pension

iklcalculation sheet the period,between‘31;7.86~and:27.9.88wwas

shown as d1es non and not treated as qualifying. service for

fﬂupens;on,i ‘Aggrieved by this the applicant submitted a
_representation to the first respondent requesting that the
fr;p??ioémbe§w¢e9J31f7a86jahdwazg§3§8 should also be. treated as.
u”qualifyipguaervice_for the purpose of penﬁion. " The Trequest

“blof the applicant was rejected by the impugned order dated

18 11 98 on the ground that the period in question whlch -Was

treated as d1es non could not be: counted as. quallfylng‘

_service for pension and the decision of t&e Government of
/_“Ing@a No.14/12/82-Vig.III referred to in the..repreeentatmon,
_was not ‘applicable to the case. Agdrieved by that the
f”_appiicapt has filed this application prayingx that the

Mimpggned order Annexure Al may ‘be set aside, that it may be

'”_declaredrthaththe period between: 31.7.86 and 27.9.88 is to
be reckoned as duty for all purposes including pension and

' that the applicant is entitled to get full pay and.

allowances‘Jforwthe_period from.31,],86\to 2369.88‘and for a

' direction to_the respondents to refix the pensionary

‘benefits of the applicant end to pay him the difference as
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also the arrears of pay‘gquq;}gypnggSJwith iptgres§ ?P,;1?%
,» per annum. It has been alleged in the application that.
“thepglis'nphjust;ficatiqn in'not‘cpunting,dthe period from

_31311§6d po”27.9;88 for the purpose of pension as the period

is to be treated as duty in terms of provisions contained in

 FR 54.

b ?ﬂw,u@w;The_“?eSpondénts contend that as the. competent

_authority ordering reinstatement of the applicant by

Annexure A2 order dated 22 September 1988 has ordered that

the period from the date of removal to the date of

reinstatement would be treated as dies-non and,‘the saidhv
order has become final, the claim of the applicant that this

period should be treated as qualifying service for pension

is baseless and unsustainable.
3. We have heard the learned counsel on either side.

4. The short.question that requires an answer in this

case is whether the period between the date of removal of

_the-applicant_from”servicg and the date: of reinstatement
pursuant to thefappellate prder,AnnexurerAZ‘isvto;be treated
‘as qualifying service for pension. The relevant provisions
~of law in arriving at an answer to this question are FR 54

and Rule 25 of the CCS Pension Rules. The relevant part of

FR 54 is extracted below for the purpose of convenience:-

"F.R.54(1) When a Government servant ‘who has been
"dismissed, removed or compulsorily retired - is
reinstated as a result of appeal or review or would
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have been. so reinstated but for his retirement on

' superannuatlon while under suspension or net, the.

authority competent to order reinstatement shall
consider and make a specific order:-

(a) regarding the pay and allowances to be paid to.

- the Government ‘servant for the period of his
_absence from duty "including the period of
: _suspen31on precedlng his dismissal, removal or

compulsory ret1rement, as the case may be; and

(b) whether or not the said period shall be treated
as a period spent on duty.

(2) Where the authority competent to order
reinstatement is of opinion that the Government
servant who had been dismissed, removed or

compulsor1ly retired has been fully -exonerated, ' the
Government servant shall, subject to the provisions
of sub-rule(6), be paid the full pay and allowances

" to which - he would have been entitled, had he not

been dismissed, removed or compulsorily retired or

. suspended prior to such. dismissal, removal or
.compulsory retlrement, as the case may be:

Provided that where such authority is of opinion

that the termination of the proceedings “instituted
agalnst the Government servant had been delayed

due to reasons .directly, attributable - to ‘the
Government servant it may, after giving him an

»opportunlty to ‘make hls representat1on within 51xty
'\days from the date on which the communication in
”thls regard is served on him and after .considering,
the representatlon,“lf any, submitted by him,
d1rect, for reasons to be recorded in writing, that

the Government servant  shall, subject to the

provisions of sub-rule (7), be paid for the period
~ of such delay, only such amount (not being the.
whole), of such pay and allowances as if may

determine.

(3) In a case falling under sub-rule(2), the period.

of absence from <duty including the "period of

- ‘suspension  preceding dismissal, removal or

compulsory retirement, as the case may be, shall be
treated as a period spent on duty for all purposes.

(4) In cases other than those covered by sub~ru1é(2)

H'(1nclud1ng cases. where. the order of dismissal,
removal or compulsory retirement from service is set
aside by the appellate or reviewing authority solely.

on the ground of non-compliance with the

requlrements of Clause (1) or Clause (2) of Article.

311 of the Constltutlon and no further inquiry is

,proposed to be held)the Government servant. shall,

subJect to the provisions of sub-rules (5) and (7),

'?be"ypald such amount(not being the whole) of the pay
and allowances to which he would have been entitled,
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had he not been dismissed, removed. or -scompulserily
retired - Or' suspended .prior to such dismissal,
removal or compulsory retirement, as ‘the case may
‘be, as the competent authority may determine, after
giving, ‘notice to the Government servant of the

'quantum  proposed - and after - considering +the
representatlon, if any; submitted by him in . that
connectlon within such period (which in no case
shall exceed sixty days from the date on _which the
notlce has been served) as may be spec1f1ed in the
notlce.

~(5) In a case falllng under sub-rule (4), the peried
of absence from duty including the. per1od of
isuspen51on : precedlng his dismissal, removal or
compulsory ret;rement, -as the case may be, shall not

»‘_be treated as a period ‘spent on duty, unless the
\competent authorlty specifically directs that it
1sha11 be treated so for any specified purpose'"

5. Sub-rule (3) of F.R. 54 provides that in cases

wyheremppemqeyerhment servant. has been fully exonerated, the

_period of absence from duty including the period of

_suspension preceding -dismissal, removal or compulsory

retirement_vesvthe case may be, shall»be treated as a period -

_spent on duty for all purposes. The case on hand does not

_sub—rule(4) because the removal from service of the

fall in that ~category. It falls wunder the category of

applicant was set aside by the appellate authority solely .on

_the ground of non-compliance of the requirements of Clause 2

of Article 311(2) of the Constitution. Regarding such cases

. in sub-rule(4) it is provided that the period of absence

-from duty ineluding”the perip@upfisuspensionu_ppeceding:Hhis'

dismissal, removal or compulsory retirement as the case may

be‘sha11~net‘be treqted'as-periqd_spentkgn duty, unless the

competent authority specifically directs that it-shall be

treated so for any specified purpose.  In ‘this case._ the

app;ieept.3was:»gi:eeteqmwygv be reinstated by the appellate

_authorlty and in the order(AZ), it was specifically ordered

»tpetnuphewwperiod from the date of removal to the date of
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_reinstatement wduld,be tréated as dies-non. There was no

060_

__specxflc order that the period should be treated a8 duty for

‘_,any purpose including for the purpose of qualifying service

for pension. Learned counsel of the applbcant argued that

~ under sub-rule(4) of F.R. 54 before passing an order

regardipg thewtrgatment of the period between removal and

reinstatement and determining the quantum of amount to be

“pgid towardg_pgy qnd_gllowances for the;period,.there is a

requirement of giving a notice to the Government servant and

that no such notice having'been,givenvto;the applicant , and

no specific order having been passed under. the said

‘sub-rule, the provisions contained in Annexure-A2 order that .

~ the period from the date of removal to the date of

reinstatement would be treated as dies-non is non-est under

~law as the same has been passed in excess of Jjurisdiction

“and\withoupwfqllqﬁiqgjthe mandates of the provision. We are

bnp;A/at‘wg}}“igpressed with this argument of the learned.

.gogpsgl.The”pgqpirement of issuing an order after giving a

J‘prt;ggrigwqgkymfor the purpose of determining the gquantum of

pay ﬁﬁndiba}lowanc¢s> tommpgl;paid to the Government servant

Idndup;ng the period between removal from - service and.

reinstatement. If such an order was not passed and if'thev

applicant had a claim for pay and allowances for that period

the applicant cannot at this distance of time put forth any

_such claim. because that arose in the year 1988. The claim

‘notice . What is provided in sub-rule (5) of F.R. _ 54 is

if at all the applicant had has been barred by 1limitation.
Now coming to the order of treatment of the,pemiod_as not

spent on duty, thereAjs‘ng‘provision in F.R. 54 to givezaﬁy
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_that in case falling under sub-rule(4) (as fn this case) the
~period of ;absence from 'dﬁty including the 'périéd ~ of
—_sqspgpsiqp;wvprecéding‘ dismigsal, removal or éompuléory_
.Nretiiementias the case may be, ‘shall not be treated as a

~period spent on duty unless the competent authority.

specifically directs that it shall be treated .so- for'»any

specified purpose. In this case the competent authority has.
not passed any order that the period between removal from
service and reinstatement should be treated as duty for any
purpose, on. the other hand, it has been stated that the -

period would be treated as dies-non, meaning thereby that

the period would not count for‘anything.

5.‘pvuv‘quew25”quthg‘QC§w?énsion Rules reads as follows:-

"25.\ Counting 'of past service on reinstatement

(1) A Government servant who is dismissed, removed
or compulsorlly retired from serv1ce, ‘but  is
,_relnstated on appeal or review, is entitled to
count his past ,serv1ce as qualifying service.
(2) The period of interruption in service  between
the date of dismissal, removal or compulsory
~ retirement, as the case may be, and the date of
‘relnstatement, and the period of suspension, if any,

ﬂshall _not count as qualifying service unless.

regularised as duty or leave by a specific order of

. .the  authority which passed the order . of
~reinstatement.” .

.8ince the competent authority in Annexure-A2. order has not
‘directed that the period between removal from service of the
‘applicant and reinstatement should be treated as duty for

, any“pqppqggwipuview”Qf\syb:rule(?) of Rule 25 the applicant
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is mnot entitléﬂ to claim that the period during his removal

from service and reinstatement is. to be counted as

qualifying service for pension.

7. In the conspectus of facts and circumstances and the.

position of law as explained above, we find no merit in this

'applicationm Therefore, we dismiss the application leaving

the parties to bear their respective costs.

v—«—:f’;’ ,
_(G.RAMAKRISHNAN) ~  (A.V.HARI
'MEMBER (A) VECE -CHATRMAN

/njj/

.List of annexures referred to:

Anénxufe;Al:True copy of the Memo dated 18.11.98
No.Q1213/Pen/II/€65 issued by the Accounts
Officer, office of the Ist respondent.

Annexure.A2:True copy of the Order dated 22.9.88
No.AMS/54-143/88 issued bythe 2nd
respondent.
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