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DATE OF DECISION__13=5-1990

PN Sudarsanan & another - Applicants(In 0A-178/90)
AC Antonv NPT Applicant “)(In '0A-195/90)

Mr MR Rajendran Nair & mr TR Ré“égopal(ln OA 178/90)

& Roy Abraha

, . Versus 90)
Unjon of India & others mmpmwem(é)
Mr NN Sugunapalan, SCGSC —Advocate for the Reépondent (s)‘
CORAM:
The Hon'ble Mr. 5P Mukerji, Vice Chairman
o Q
The Hon'ble Mr. AV Harigésan, Judicial Member
ih’\‘l)\~ ~Y :
_ JUDGEMENT
: : v o
.(Mr AV Haridasan, Judicial Member)
in
Slnce the questlon of lauw and facts involved/ both
i v
these cases are similar and as the respondents in 0A-195/90

T& 2
who are respondents /in UA=178/90 have statad that the reply

statement filed by them in 0A-178/90 may be treated'as’the;r
reply in 0A-195/90 also, these two cases are being heard and
disposéd of jointly. The applicants in both these ap@lications
havé challenged thelordér dated 2.3.1990 of the Collector of
Central Exéise & Customs by-uhich the applicants were found

-

not suitabie for posting at Air Custems , Pocol, Trivandrum,

i

The facts df the cases nacessary Pbr their disposal can bs

briefly stated as follous.:

~
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2. The Gova;nmant of India, Ministry of Finance/lettér "
Lf.No;A;11019/45/85/Ad.IU dated 24.1.1986 regarding the forma-
ﬁiqn 5P_AirCustQﬁs Pool at Trivandrum Airpdrt; According fﬁ
this latter, 75% of the bosts in Air Péol at Triyan&rum‘ié
to be'ma;6ad-by officarsjdraun from Collagtorata of Central |
Excise, Cochin énd.pha remaininé 25% is to be filled up.by
dépugatién of officers from vafious Customs Bffices failing
which by Central Excise Officers belongiﬁg to bthef Collecto-
b‘rateé. It was further éroyiéed that thes selection of officers
'éprbAir CusﬁémsApool is to be made in a;cordance with the'
,fMinistrQ's letters dated 22.2.1975, 31.1.1585, 1.2.1985 and
19.8.1985 etc. It was specifically providedltﬁat the tenure

of thesé'officeps.uould not normally exceed 2 yeérs. A propo-

T
e

sal to drau a panel for deputation to the International

Airport, Bombay, Delhi, Nadraé,\Calcufta & Trivandrum was

intimated by a letter dated 2.1.1990. It uas stated that

fSuperinfandents with 3 years service as on 31.12.1989 upuld
be eligible to aéplyffor deputation. The concerned Assistant
Collectors/Additional Coliéctors étc. were requested“to.
ascertain.the willingness of eiigible Superinténdentsof

Central Excise and Porward the namés together with their
~ in the

b@o-data/pro?orma givaﬁ on or before 22.1.1990. The applicants o

id both these cases uwho were Superintendents of Central Excise
i .

'~-squitted their willingness. The rank of the abplicanﬁ in’

l o , .
0A-178/90 in the seniotity list of Supsrintedents of Central

1

Excise was 51 as on 1.1.1988 and that of the.applicant”in_
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in
0A-195/90/the seniority list as on 1.1.1989 was 50. The

‘rank of respondent 3 to 6 in DA-178/90 were 55, 60, 61 and 63

respectively. The second respondent without éonsidering the

claim of the applicants for consideration fof posting in.

Air Customs Pool on the basis of his seniority poded the

respondents 3 to 6 and anbther to Air Customs Pool, Trivandrum -

by impugned ofder‘dated 23.1.1990 at Annexure-\Yy The applicant
in.DA~178/éD filed'UA—Bsfgn before this Tribqnél. This
Tribﬁna; found that the first applicant in this application

was sxcluded soleiy on tha ground ghat he had less than 3

years service before retirement uHieh is unjustified and

allowed the application directing thse respondents 1&2 to

-

consider the case of the applicant for a posting in the Air

" Customs Pool by a review committee as on 22.1.1990 irrespec-

tive of the Pact of his baving less than 3 years service and
that he should be posted there if he is otherwise found
suitable by final order dated 2.2;1990. Similarly when one
Krishnan Nambiar who Qas junior to.the appliéant in DA;195/90
was posted in the Air Customs Pool at Trivandrum ignoring the
rightPul claim of the applicant he Piled B8A-71/90 before this
Tribunal, This application was also disposed by the Tribunal
along with 0A-85/90 directing the respondents to reconsider
the khole matter. Thereafter the order dated 2.3.1950 uh;ch
is impugned in both these caées uaséissued by the second

respondent uwherein it was stated that the selection committee

(%Z///////// -
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uhicﬁ met on 27.2.1990 considered the casss of these 2
apblicanfs as on 22.1.1995 .as dirécted by this:Tribﬁnal

in DA-71/90 and 85/90 and that the committee found that the
jappllcants vere not sultable for posting at the Alr Customs
‘Puol; Trivandrum, - The applicantg'hava averred in both thess
ahplications'thagks the selection is on the basis of seniority-
cumvfitqess and as both the apﬁlimants havae meritogioUs'ésrvice
Aand ﬁnblémished service:records; their non—se}action amounts
~to hostile discrimination., The abplicants pray that the
respondénts 1&2 may be difected'tu consider the case of thse

applicant for posting at Air Custbms'Pool, Trivandrum in due

turn in accordance with law, It has also been averred in the

application in 0A-178/90 that it has been specifically provided

. Por in the Government letfer dated 22.2.1975 that there uould
be no serVice restriction in respect pf officers from their
own cadres whom the Collectors'méy like to post at the
Aifports and that in case.of O?ficers from athef ?orﬁations
the method of selection would cohtihue to be oﬁ the recohmeﬁ-
dations of é selection committee consisting of a Collector
oquirport concerned/Chairman,'Director of Training or
Director of‘Inépection, Additional Collector q; the Deputy
Collector inchargeﬁo? Airport édd the nearest Collector of
vCentral‘Excisa. Accarding to the applicénts in theswe cases,
vtheir non-selection while persdné Junior to thém have been
selected and‘postéd to thse Air;C;stoms Pool, Trivandrum_is

arbitrary and illeqgal.
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3. The respondents 142 in 0A-178/90 who are the

vy
\ .

respondents in OA-195/90 have filed a reply statement in

.. - . N
0A<178/90., The learned counsel for these respondents have
indicatéd that as these 2 nases-are similar, the contentions
faised in this reply statement can be tagen aé ﬁhe contentions
" of tne'reépondeﬁts‘in 0A-195/90 and that the néspondents did
not intent to file.nf;enératefreply étatement there. In
tne reply statemént, the respnndents have contended thatvthey
have scrnpulously conplied with the directions bnntainéd in
the orders of the Tribunal in OA-71/90 and 85/90 and that the
applicants in'tnasé é cases were not posted in the Air Customs

/

Pool because the committee did not find them suitable Por such
posting. It has been contended again that the guiding
principle in selection is seniority-cum-Pitness, fitness being

decided on the basis of qualities such as integrity, quality
and
of patience and courteousness etc,/ on the basis of CCR

|
gradings and performance gf individual officers gathered

\n
ay

by direct and indirect knouwledge and information the applicants
: as.
had been adjudged/not suitable for the posting and therefcre

the applicants have no legitimate grievance.

4;» e have heard the arguments of the lezrned counsel
.nn either side and have also carefully gone through the
'documenés produced. Annexure-11 is ﬁhe G%uernmént letter.
F.Na.A-=11013/C/34/72-Ad.IV dated 22.2.197%. In paragraph 4.2

of this letter, it has been stated as follous:

nyith a view to remove the rigidity that exisgts at
present in the functioning of the Airpool and to
enable the Collector of Customs/Central Excise



-6-

concerned with the administration of the Airporfs to
bring in the available taken from their own cadres into
the Airports freesly it has been decided that no tenure
need be observed for the officers in their own cadres
selected for posting to the Airports under their juris-
diction. The Collectors administering the Airports at
Bombay, Calcutta and Madras will be free to choose -
officers belonging to their Custom Houses uwhom they
consider it for posting in the International Airports
and to change them as and when necessary in the same
manner as they do in respect of other formations in
their Custom Houses. - In the case of Palam Airport(Delhi)
in respect of which Oelhi and.Chandigarh Central Excise
Collectorates have a common cadre, while the initial
selection of officers belonging to the common cadre

for posting to Palam Airport will be made -jointly by
the two Collectors, the Collector of Customs and Central
Excise, Delhi will be free to shift from the Airport to
another post any person who is not upto the mark and
post a substitute in his place from among the list of
officers prepared on thse basis of joint selection.
There will be no service restriction in respect of -
officers from their own cadres whom the Collectors may
like to post at the Airports. It would housver be
necessary to ensure that the officers do not remain

at the Airport for more than 3 years at a strata in

the absence of any special circumstances".

Sub para 3 in para 4 reads as follous:

"The initial selection of officers from other formation
will continue to be made on the recommendation of a
selection committee consisting of (a) The Collector
of the Airport concerned/Chairman, (b) Director of
Training or Director of Inspection(Customs.& Central
Excise), (c)Additional Collector or ths Deputy Collector
incharge of the Airport and (d) the nearest Collector
of Central Excise. ~The Selection Committee will, after
making a preliminary weeding out of the optess, inter-
view the candidates and subject them to viva-voce test
and thereafter will prepare a panel on the basis of
their performance in the interview and their C.C.Rolls.
In making selections, the Committee should lay stress
on experience, integrity, and qualities of patience
and courteousness for handling international passangers®™

!

The learned counsel for the applicant argued that the method
of selection mentioned in sub-para 3 in para-4 of Annexure-II

is in relation to outside fPormations and as per the instructions
contained in sub péra.z in péra—4‘pf Annexure-I1I, the metﬁod

of selection would be on the basis of seniority—cum—fif%eés

in the case af officials belonging to the Cochin Collector%te

of Customs and Central £xcise. This argument dP the learned

O/ eelaes
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counsel for the applicant ﬁg{igmitted in paragraph 11 of the

reply statement., Paragraph 11 of ths réply‘statemént_reads/

eY

as followus:

"Ag regards para 4(12) it is submitted that the letter . .
dated 17.11.1984 states that due consideration will be =
given to the suggestions made by the Assocication. But
that does not mean that posting will be done strictly

_on the basis of senicrity. The guiding principle in
this selesction is seniority-cum-fitness, fitness
decided on the basis of qualities such as integrity,
quality of_ patience and courteousness, etc."

A cﬁpy of'the letter daféd 17,11.1984 réferred .to in paragraph
11 of thg reply statemen# is-at'Annexure-IX. This letter was
sent by ﬁhe Collector of Cenfral Excise, Cochin to the Germal
Secretafy oé theAAssociétionAof_Céntral E%cise, Kerala in
reply to his letter dated 20.10;;984(Anhexure-UiII), uhefein
it was requested tﬁat the ﬁﬁstiﬁg\of'the Superintendents in
the Trivandrum Airport may be dqn? according to séniority.

It was stated in this lestter(Annexure-IX) that the suggestion |
S o o . |
i

at a time of posting of superintendents to Trivandrum Airport. L

made in Annexure-VIII letter would be given due consideration

In paragraph 14 of the feply statement again_it has been
contended théf‘the selection or posting to the Air Cﬁstoms
Pﬁol was on the basis of senio;ity—cum—éaitability and éhe
norms to be considered in deciéing the suitability uefe:
i) the of?icsrs_éhould have minimum 3 years of service
as Superintendent as on 31;12.1989;'

ii) the officers should not héve been transferred out

~ ' |

of the Airport on'adminis%rative grounds;

\
I

iii) if the officer has worked \in any Airport previously -
\. .

he should have completed at least 2 years as cooling i

008000
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off period on tﬁeir return ﬁ;om the Airport.
iv) officers'uifh Vigilance or non-vigilance case pending
.should ﬁat be pasted to Airpbrt;'
v) Aésassmant of overall performance.
"Norm(wv) includas't;C.R.'éradings and suitability based on
other qualificétions such as experience,'éntggrity and
qqaiities of patien;a and coptﬁousness'for Héndling inﬁér-
national passenéers. ‘So admittediy the seléction.is to be
made on the basis of seniority-cum-fitneés. “Tha learned
Senior Centfal Government Standing'Counsel has made available
for our perusal the comparative study of'C.C.R. gradings‘fo;x
5 years 1984,t6 1988—39 in the caée of the applicants in tﬁese

~

2 cases and the reéspondents'3 to 6 in 0A-178/90. . Ths CCR
. o After
‘dossiers of thess persons wers alsp made avaiiahle./'carefuliy
going through these documents, we are not in a position to
Pind anything adverse which would render either of the - 2
applicants unfit far any posting, Since the selection is on T
the basis of seniority-cum-fitness as repeatedly admitted
in the reply statement of the respondents . due weightage
will have to bs given to persons uhO‘aré seniors. That means
that - - '
/even if in the comparative gradings some persons louwer down
have obtained better gradihgs, senior persons cannot. be
' unless they ars rejected as unfit. &
supercaded/ In this case we find that both the applicants
though were considered for postlng 1n the Air Customs Pool

. it appears that
. as dlrected by this Trlbunal in 03--71/90 ‘and 85/93 / their

claims hava not been ppoperly con81dered. It appears that

M . oogo-o
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V persons who have been . - juniors to the applicant have?,?:_e%-

ferred for posting in the Air Customs Poolland the applicahis
have ﬁéen founa to be not sditable for ﬁosting ﬁhere,‘uhile ’
a very careful scrutiny of ﬁhe CCR does not rgveal uﬁy énd
how they_uefe found to belﬁnsuitabla; Iﬁ'the reply‘statement -

"at paragraph 14 it has been stated as follous:

n . .The Committee consisting of four ssnior officers
including the Head of the Department have assessed the’

. suitability of the officers not only based on records;
but also based on the performance of the individual
officers as gathered through direct/indirect knowledgs/
information® . -

The merit of an officer can well be determined with refersnce
to his CCR because the proforma in which the C.R. is written
Lo .

provides for assessment of évery quality. Therefore the method

of : . o
a@gsessment of gqualities not based on the entries in CCR bu

based on information direct and indirect which are not
reflected in any records would give Tgom for a Iof”df\;‘ ;
arbitrariness. Therefore the procedure said to hava been Ly

| 2 <k
S

adopted by the Committee as stated by the respondents in
their reply statement in taking into account information

received direct and indirect which are not bormedut by
2

records for deciding the suitability of officers cannot be .
sustained. Therefore we are oonvinced that the respondénts
182 have not given a proper consideration to the case of the

anplicants for their posting in the Air Customs Pool though
they have in the impugned ordersstated that the appld.cants3
cases have been considered. fhe learned counsel for the

'

respondents argued that the applicants in these 2 cases - |

' ’ v

e100ee :
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| cannot be considered towards the 75/ of the vacancies from
the cadre of the secohd réspondent as the selection was towards

257% of ctherAformations,‘ But Siqce the applicants beldhg““\

- | of A
to the cadre of the Collectomt'e‘/‘wtoms, Cpchin they can be
as
‘considered only(;zﬁ}ceré belonging to that Coll:ifggta and

not beldnging to the other Pormations and therefore in that
view also as per th; Gavernment insﬁrucéions:contaihed in
Annexure-11 the'sélection ofloPFicers from the'staff of the
second respondent can he only-on the basis of seniority-cum—'
Pitness and not on the 5asis of a competitivs assessment of
merit. Further as it is admitted in the reply ststemegﬁ\that
the applicants were conrsidered ?5r»selectign oan the baéis

of seniority-cum-Pitness, there is no merit in this arguaent

raised by the learned counsel for the respondants. =

Se In visw of uhat is stated in the Porgoing paragraph,

we are of the vieu that the raspondents 1&2 having nat

-considered the cases of the apblicant in the right persnactive
have to be directed to consider the case of tne applicants’
suitaidlity for pqsfing in the Air Customs Psol, Trivandrum
afresh as on 23.1.1390, .In the result um%llau the ap%lica%}ons
£A-178/90 and 195/90 and direct‘the respondents to consider

the case of the-applicants for posting at Air Custems Pool,

Trivandrum by a Revizuw Committee as on 23.1.1530 on the basis of
_ service |
. . . N - ) ’ - -I
their seniority-cum-fitnass based on/records withaut takipg
: ‘ _ !
. . of I . g
into consideration /any. indirect information not reflected in

character rolls Qf other records and to.post them at the

. - e,
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Air Customs Pool, Trivandrum if they are found suitable for
such posting in terms of what is stated above on the basis
of: their seniority and fitness. Action on the above lines

‘should be completed within 3 wssks from the date of communi-

cation of this order. There will be>n0 order as to ctosts.

(AV HARIDASAN) (sP MUKER3I)
JUDICIAL MEMBER | VICE CHAIRMAN

- 15-5-1990
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