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IN THE CENTRAL ADMINISTRATIVE TRIBUNAt 

ERNA KU LAM 

• 	 O.A.o.178 & 195 of 1990 
• XAX>mx 

DATE OF DECISION 1 5-5-1990 

N Sudarsanan & another - Applicants(In OA-178/90) 

AC Antony .: 	Applicant ) (In 'OA-195/90) 
L. 

fir MR Rajendran Najr & fir TRRaja'gopa].(jn OA 178/90) 

MK Ramakumar, UR Ramachandr 	Nair & Roy Abraham 
vocate for the Applicant (s) (In OA-195/ 

Versus 	 . 	o) 

Union of India & others 	Respondent(s) 

fir NNSugunapalan, SCC . Advocate  for th Repondent (s) 

CORAM: 

The Honble Mr. SP Iiukerji, Vice Chairman 

The Honble Mr. AV Haridasan, Judicial Member 

,_ c•' 	 - 

JUDGEMENT 

(fir AV Haridasan, Judicial Member) 

in 
Since the question of law and facts involved / both 

these cases are, similar and as the respondents in OA-195/90 

I 

who are respondents/in ü78/90 have stated that the reply 

statement filed by them in 0A-178/90 may be treated as their 

reply in OA-195/90 also, these two cases are bein9 heard and 

disposed of jointly. The applicants in both these applications 

have challenged the order dated 2.3.1990 of the Collector of 

Central Fxcise & Customs by which the applicants were found 

not suitable for posting at Air Custorns,Pool, Trivandrum. 

The facts of the cases necessary for their disposal can be 

briefly stated as follàws. 
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Issued 

2. 	The Government of India, Ministry of Finance/lettr 

F.No.A.11019/43/85/Ad.IV dated 24.1.1986 regarding the forma-

t-ion of AirCustoms Pool at Trivandrum Airport. According to 

this letter, 75% of the posts in Air Pool at Trivandrum is 

to be marrned by officers drawn from Collectorata of Central 

Excise, Cochin and the remaining 25 is to be filled up by 

deputation of officers from various Customs Offices failing 

which by Central Excise Officers belonging to other Collécto- 

rates. 	It was further provided that the selection of officers 

for Air Custhrns Pool is to be made in accordance with the 

'Ministry's letters dated 22.2.1975, 	31.1.1985, 	1.2.1985 and 

19.8.1985 etc. 	It was specifically provided that the tenure 

of these officers would not normally exceed 2 years. A propó- 

sal to draw a panel for deputation to the International 

Airport, 	Bombay, Delhi, Madras, Calcutta & Trivandrum was 

intimated by a letter dated 2.1.1990. 	It was stated that 

Superintendents with 3 years service as on 31.12.1989 would 

be eligible to açply.cfor deputation. The concerned Assistant 

Collectors/Additional Collectors etc. were requested to 

ascertain the willingness of eligible Superintendenth of 

Central Excise and forward the names together with their 
inthe 

blo-data/proforma given on or before 22.1.1990. The applicants 

in both these cases who were Superintendents of Central Excise 

submitted their willingness. The rank of the applicant in 

OA\-178/90 in the seniotity list of Superintedents of Central 

Excise was 51 as on 1.1.1988 and that of the applicant in 
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in 
OA-195/90/the seniority list as on 1.1.1989 was 50. The 

rank of respondent 3 to 6 in OA-178/90. were 55, 60 1, 61 and 63 

respectively. The second respondent without considering the 

claim of the applicants for consideration for 	posting in 

Air Customs Pool on the basis of his seniprity pod the 	 - 

respondents 3 tb 6 and another to Air Customs Pool, Trivandrurn 

by impugned order dated 23.1.1990 at Annexure-'J, the applicant 

in OA-178/90 filed OA-85/90 before this Tribunal. This 

Tribunal found that the first applicant in this application 

was excluded solely on the ground that he had less than 3 

years service before retirement which is unjustified and 

allowed the application directing the respondents 1&2 to 

consider the case of the applicant for a posting in the Air 

Customs Pool by a review committee as on 22.1.1990 irresoc- 

tive of the fact of his baying less -than 3 years service and 	- 

that he should be posted there if he is otherwise found 

suitable by final order dated 2.2.1990. Similarly when one 

Krishnan Nambiar who was junior to the applicant in OA-195/90 

was posted in the Air Customs Pool at Trivandrum ignoring the 

rightful claim of the applicant he filed OA-71/90 before this 

Tribunal. This application was also disposed by the Tribunal 

along with OA-85/90 directing the respondents to reconsider 

the Lhole matter. Thereafter the order dated 2.3.1990 which 

is impugned in both these cases was issued by the second 

responient wherein it was stated that the selection committee 
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which met on 27.2.1990 considered the cases of these 2 

applicants as on 22.1.1990 as directed by this Tribunal 

in OA-71/90 and 85/90 and that the committee found that the 

applicants were not suitable for posting at the Air Customs 

Pool, Trivandrum. The applicants have averred in both these 

applications tha+s the selection is on the basis of seniority-

cumw?itness and as both the applicants have meritorious service 

and unblemished service records, their non-selection amounts 

to hostile discrimination. The applicants pray that the 

respondents 1&2 may be directed to consider the case of the 

applicant for posting at Air Customs Pool, Trivandrum in due 

turn in accordance with law. It has also been averred in the 

application in OA-178/90 that it has been specifically provided 

for in the Government letter dated 22.2.1975 that there would 

be no service restriction in respect of officers from their 

own cadres whom the Collectors may like to post at the 

Airports and that in case of officers from other formations 

the method of selection would continue to be on the recommen- 

I.. 

dations of a selection committee consisting of a Collector 

of Airport concerned/Chairman, Director of Training or 

Director of' Inspection, Additional Collector or the Deputy 

Collector incharge of Airport and the nearest Collector of 

Central Ecise. According to the applicants in th.esi cases, 

their non-selection while persons junior to them have been 

selected and posted to the Air,  Customs Pool, Trivandrumis 

arbitrary and illegal. 
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3. 	The respondents 1&2 in CA-178/90 who are the 

respondents in OA-195/90 have filed a reply statement in 

OA-178/90. The learned counsel for these xesobnd-ents have 

indicated that as these 2 cases are similar, the contentions 

raised in this reply statement can be taken as the contentions 

of the respondents in OA-195/90 and that the respondents did 

not intent to file a separate reply statement there. In 

the reply statement, the respondents have contended that they 

have scrUpulously complied with the directions contained in 

the orders of the Tribunal in OA-71/90 and 85/90 and that the 

applicants in these 2 cases were not posted in the Air Customs 

Pool because the committee did not find them suitable for such 

posting. It has been contended again that 	the guiding 

principle in selection is seniority-cum-fitnesS, fitness being 

decided on the basis of qualities such as integrity, quality 

and 
of patience and courteousness etc,./ on the basis of CCR 

gradings and performance of individual officers gathered 

by direct and indirect knowledge and information the applicants 

as 
had been adjudged/not suitable for the'posting and therefore 

the applicants have no legitimate grieuance. 

	

4. 	We have heard the arguments of the learned counsel 

on either side and have also carefully gone through the 

documents produced. Annexure-Il is the Government letter. 

F.No.A_11013/C/34/72. 	dated 22.2.1975. In paragraph 4.2 

of this letter, it has been stated as foiIois: 

"With a view to remove the rigidity that exits at 
present in the functioning of the Airpool and to 
enable the Collector of Customs/Central Excise 
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concerned with the administration of the Airporbs to 
bring in the available taken from their own cadres into 
the Airports freely it has been dacided that no tenure 
need be observed for the officers in their own cadres 
selected for posting. to the Airports under their juris- 
diction. The Collectors administering the Airports at 
Bombay, Calcutta and 11dras will be £re to choose 
officers belonging to their Custom Houses whom they 
consider it for posting in the International Airports 
and to change them as and when necessary in the same 
manner as they do in respect of other formations in 
their Custom Houses. In the case of Palam Airport(Delhi) 
in respect of which Delhi and. Chandigarh Central Excise 
Collectorates have a common cadre, while the initial 
selection of officers belonging to the common cadre 
for posting to Palam Airport will be made •jointly by 
the two Collectors, the Collector of Customs and Central 
Excise, Delhi will be free to shift from the Airport to 
another post any person who is not .upto the mark and 
post a substitute in his. place from among the list of 
officers prepared on the basis of joint selection. 
There will be no service restriction in respect of 
officers from their own cadres whom the Collectors may 
like to post at the Airports. It would however be 
necessary to ensure that the officers do not remaifl 
at the Airport for more than 3 years at a strata in 
the absence of any special cLrcumstances. 

3ub para 3 in para 4 reads as follows: 

"The initial selection of officers from other formation 
will continue to be made on the recommendation of a 
selection committee consisting of (a) The Collector 
of the Airport concerned/Chairman, (b) Director of 
Training or Director of Inspection(Custdms,& Central 
Excise), (c)Additional Collector or the Deputy Collector 
incharge of the Airport and (d) the nearest Col.ector 
of Central .Excise. The Selection Committee will, after 
making a preliminary weeding out of the optees, inter-
view the candidates and subject them to viva-voce test 
and thereafter will prepare a panel on the basis of 
their performance in the interview and their C.C.0li5. 
In making selections, the Committee should lay stress 
on experience, integrity, and qualities of patience 
and courteousness for handling international passengers. 

The learned counsel for the applicant argued that the method 

of selection mentioned in sub-para 3 in para-4 of Annexure-Il 

is in relation to outside formations and as per the instructions 

contained in sub para.2 in para-4 of Annexure-Il, the method 

of selection would be on the basis of seniority-cum-fit%es 

in the case of officials belonging to the Cochin Collectorte 

of Customs and Central Excise. This argument of the learned 
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')virtuafly 
counsel for the applicant j1 i-tted in paragraph 11 of the 

reply statement. Paragraph 11 of the reply statement.reads' 

as fpllows: 

"As regards para 4(12) it is submitted that the letter 
dated 17.11.1984 states that due consideration will be 
given to the suggestions made by the Assocication. But 
that does not mean that posting will be done strictly 
on the basis of seniority. The guiding principle in 
this selection is seniority-cuin-fitness,. fitness 
decided on the basis of qualities such as integrity, 
quality of. patience and courteousness, etc." 

P copy of the letter dated 1701.1984 referred to in paragraph 

11 of the reply statement is at Annexure-IX. This letter was 

sent by the Collector of Central Excise, Cochin to the Geral 

Secretary of the Association of Central Excise, Kerala in 

reply to his letter dated 20.10.'1984(AflflBXure111I), wherein 

it was requested that the posting-of the Superintendents in 

the Trivandrum Airport may be done according to seniority. 

It was stated in this letter(Annexure'IX) that the suggestion 

made in Annexure-Vill letter would be given due consideration 

at a time of posting of Superintendents to Trivandrum Airport. 

In paragraph 14 of the reply statement again it has been 

contended that the selection or posting to the Air Customs 

Pool was on the basis of sen iority_cum_auitability and the 

norms to'be considered in deciding the suitability were: 

the officers should have minimum 3 years of service 

as Superintendent as on 31.12.1989 

the officers should not have been transferred out 

of the Airport on adminisratiVB grounds; 

if the officer has uorkëd in any Airport previously ,  

he should have completed at least 2 years as cooling 	L 
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of? period on their return from the Airport. 

iv),  officers with Vigilance or non-vigilance case pending 

should not be posted to Airpprt. 

v) Assessmept of overall performance. 

Norm(v) includes C.C.R.gradings and suitability based on 

other qualifications such as experience, integrity and 

qialities of patience and couteousness for handling inter-

national passengers. So admittedly the selection is to,be 

made' on the basis of seniority-curn-fitness. The learned 

Senior Central Government Standing Counsel has made available 

for our perusal the comparative study of C.C.R. gradings for  

5 years 1984 to 1988-69 in the case of the applicants in these 

2 cases and the réspondents"3 to 6 in OA_178/90. The CCR 
After 

dossiers of these persons were also made available. / Carefully 

going through these documents, we are not in a position to 

find anything adverse which would render either of the 

applicants unfit f.cr any postinq. Since the selectionis on 

the basis of seniority-curn-fitness as repeatedly admitted 

in the reply staternent.of the respondents 	due weightage 

will have to be given to persons who are seniors. That means 

that 
I even if in the comparative gradings some persons lower dawn 

have obtained better gradings1  5'enior persons cannot be 
unless they are rejected as unfit. &_-- 

superceded/ In this case we find that both the applicants 

though were considered for posting in the A'ir Customs Pool 
-. it appears that 
as directed by this Tribunal in 0A.-71,0' and 85!,/their 

claims have not been properly considered. It appears that 
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been 
persons who have been 	juniors to the applicant have- 

ferred for posting in the Air Customs Pool and the applicants 

have bden found to be Snot suitable for posting there, while 

a very careful scrutiny of the CCR does not reveal why and 

how they were found to be unsuitable.. In the reply statement 

at paragraph 14 it has been'stated as follows: 

"...The Committee consisting of four senior officers 
including the Head of the Department have asessed the 
suitability of the officers not only based on records; 
but also based on the performance of the individual 
officers as gathered through direct/indirect knowledge! 
information" 

The merit of an officer can well be determined with reference 

to his CCR because the proforma in which the C.R. is written 

provides for assessment of every quality. Therefore the method 

of 	 . 
¶).zsessrflent of qualities not based on the entries in CCR but 

based on information direct and indirect which are not 

reflected in any records would give 	rm ...l'dx' a 

arbitrariness. Therefore the procedure said to have been 

adopted by the Committee as stated by the respondents in 

their reply statement in taking into account information 

received direct and indirect which are not 'borr :but by 
I, 

records for deciding the suitability of officers cannot be 

sustained. Therefore we are oonvinced that the respondents 

1&2 have not given a proper consideration to the case of the 

applicants for their posting in the Air Customs Pool though 

they have in the impugned ordrs stated that the applicaats 

cases have been considered. The learned counsel for the 

respondents argued that the applicants in these 2 cases 
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cannot be considered towards the 75/L of the vacancies from 

the cadre of the second respondent as the selection is towards 

25 dl' other formations. But since the applicants belon 

of 
to he cadre ol' the Collactot/ , tomS, C9chin they can be 

as 
considered only/9cers belonging to that Collac 	and 

not belonging to the other formations and therefore inthat 

view also as per the GOvernment instructions contained in 

Annexure-Il th& selection of officers from the staff of the 

second respondent can be only on the basis of seniority-cum--

fitness and not on the basis of a competitive assessment of 

merit. Further as it is admitted in the reply statement that 

the applicants were corsidered for selection on the basis 

of seniority-cum-fitness, there is no merit in this arytinent 

raised by the learned counsel for the respondents. 

5. 	In view of what is stated in the forgoing paragraph, 

we are Of the view that the respondents 1&2 having not 

considered the cases of the applicant in the right perspective 

have to be directed to consider the case of the applicants 

suitaLility for posting in the Air Customs Pool, Trivandrum 

afresh as on 23.1.1990. In the result L4113w the applications 

A-178/90 and 195/90 and direct the respondents to consider 

the case of the applicants for posting at Air Custes Pool, 

Trivandrum by a Review Committee as on 23.1.10 on the basis of 

service 

their seniority-curn-fitness based on/records without takig 

of 
into consideratiqnAany'indirect information not re1'lectd in 

character rolls or other records and topost them at the 
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Air Customs Pool, Trivandrum if they are found suitable for 

such posting in terms of what is stated above.on the basis 

of their seniority and fitness. Action on the above lines 

should be completed ui thin 3 ueks from the date of communi-

cation of this ord8r. There will be no order as to ôosts. 

(Au HARIDASAN) 
	

(sp i'lUKERJI) 
JUDICIAL NEM8ER 
	

VICE CHAIR1AN 

15-5-1990 
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