IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH
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DATE OF DECISION__28.6.1391

V.M.SanB-U Roy Appl-icént (s)

Mr. P,Sivan Pillai Advocate for the Applicant (s)

Versus

UOI rep. by General Manager,
Southern Railuay, Madras &

5 1_ﬁ’sspondent (s)

Smt.Sumathi Dandapani

Advocate for the Respondent (s)

CORAM:

~The Hon'ble Mr. .S ,P.Muker ji - Vice Chairman

and

The Hon'ble Mr. A.V,Haridasan - Judicial ‘Member

AEN =

To be referred to the Reporter or not?
Whether their Lordships wish to see thef/fair copy of the Judgement? Ye¢o
To be circulated to all Benches of the Tnbunal?7

Whether Reporters of local papers may ege/allowed to see the Judgement? b

JUDGEMENT

(Mr.A.V.Haridasan, Judicial Member)

In this application filed under Section 19 of
the Administrative Tribunals Act, the applicant, a
Diagei Assistant in the Trivandrum Division of the
Sguthern Railyay has dhailenged the prgpriety, valiéity
and cﬁrrectness ofithe order dated 9.12f1988 issued by
the third respondent imposing'a penalty of withholding
of inérement for a period of 12 months F?om 1.5.1989
at Annexure-A;io and the appellate order dated 11.8.1989
of the second mspondent by which tha procedure followed
by the Disciplinary Authority has been upheld and the
punishméqt has only been varried to uithholding of

increment for a period'of 6 moaths instead of 12 months.
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2. The facts of the case can be Briefly stated as
follows. On 1.8.1988 the applicant sighed on duty to

station
work in Train No, IQE Goods at Ernakulam/at 2 AM and

R _
the train left at 2.40 AM,  When the train reached

Chéngannur at 16.40 AM the applicant gavavévmessage
to ﬁhe-Pouer Controller informing him. that he uasvon
duty from 2 AM ana reduesting for arranging relief
‘after normal dufy hours. The train took 3 hours to

reach Kayamkulam staticn from Chengannur, but no relief

was arranged.' Iherefarsx At 1.20 PM thelaPplicant Elaimed.
" .‘]/ (Lf‘ .

Fest and’:ha' was given a duty pass to return at Head-

quarters. But the same day, the third respondent issued to

him a memo - %i(Annexure-A3)calling for his explanation

Por claiming rest at KYJ after 10 hours duty at 13.20 hrs.

without previous information. The applicant in his

explanation submitted on 6.8.1988 stated that he had

given prior intimation claiming rest and enclosed a

copy of Annexure-A1 counter signed by the Station Master,

Chengannur. But the Assistant:Mechaiical Enginesy Trivandrum,

N

the Disciplinary Authority issued to him a memorandum of

charges for minor penalty under Rule 11 of the Railuay

Servants (Discipliné and Appeal) Rules 1968, The charge

reads as faollows:

" "Degreliction on duty in that while
working as Dsl. Asstt, of IOE goods on
1.8.1988 without prior notice, claimed
and availed himself of rest, which resul-
ted in the blockage of Road 3 & 4 of KYJ
station and detention to IQE goods for
237 mts. Thus he has violated rule No.

2.06 of GRS,” | |
. -
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Annexure-A5 is a copy of this memorandum of charges,
On receipt of the memorandum, applicant submitted his
explanation dated'22.8.1988,(Annexure-ﬂﬁ)uherain he
explained that he had given prior notice at 10.40 hfs.
before clayging rest,that; if he had been apprlised
_ : Q.
of inability to provide relief, he would have workead
the train to its dstination inspite of his tiredness
and, that, therefore he has not committed any misconduct.,
On receipt of this explanation the Assistant Mechanical
Engineer issued ailetter dated 23.9.1988 stating that
: . bean - ’ ,
the charge memo issusd against him had/withdrauwn without
‘-
pre judice to DAR action., But on 15.10.1988 the third

respondent issued Annexure-A8 charge sheet. The charge

sheet reads as follouws:

"Obstructive working in that Shri V.M.
Sanjeev Roy, DSL Asst/ERM. while working as ﬁ(
‘DSL/ASST of IQE goods on 1.8.88 claimed rest

-
"at KYJ at 13/20 hrs and deserted the loco
without permission which remittedggn the
_ blockage of Road No.3 & 4 at KYJ. Station

and detention to IPE goods for 237 mts.
Thus he has violated GR. 206 and provisions
of RLT awards 1969.

As per RLT award the duty of Running
Staff méy extend to a maximum'of 12 hours
and further tha§ total minimum hours of,
duty from signing on to signing off does

not exceed 14 hours.”

The applicant submitted an explanation on 12.11.1388 at

since
Annexure-A9 stating that/the Disciplinary Authority had
- after.
dropped the charge against him/considering his expla-
QL/ .

]
nation, the issuance of the charge sheet at Annaxure-A8

o)

is irregular and unjustified, and that as he had claimed

-

rest only after completion of 10 ho%;i—zzii/ne»has not
. 0004/—
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violatediany of the instru€tions of the Railway Board on
the subj%ct or &ny ﬁrévisions of " RLT award. The third
respondebt after considering this explanation held the
applican? guilty and awarded to him a punishment of with-
holding %F increment from Rs.970 to Rs.990 in the scale
Rs.9SD-1%DD due on 1.5.1989 for a pericd of 12 months
by the iTpugned'ordef at Annexureéﬂ10.. Though fhe
applican? Piled an appeal to the Sr.Divisional Machanical
Engineer{’a copy of which is at Annexure-A4, the third
responde?t did nptlaccept “his contentions and heid him
guilty, ?u? reduced the punishment to‘uithhdlding of
incremené for a pericd.of 6 months instead of 12 months,
by the Aﬁnexure—ﬂ12'0rdef. Aggrieved by these orders
the applﬂcant has filed this application. It has been
avarredlfhat, as per the'ﬁours'of employment regulat&ng

| : =
gﬁﬁﬁuﬁgfglrunning staff, tha norm;l duty hours of running
et : T

staff should not ordinarily exceed 10 hours , and that
as the apflicant had given prior intimation claiming
relief, the applicant ﬁas‘not.committed-any misconduct'
as allegea, and‘that the Annexure-R10 order of the
third respondent impasing‘punishment on him without

applying his mind to the facts mentioned in the -gxpla-

nation is'unsustainabie in law. It has been further

contended that the appellate order is also bad in law

being criptic and non-speaking. It has also been

contendadithét, as the Annexure-R5 charge sheet issued

- by the Assistant Mechanical.Engineer, the Disciplinary

- | ces5/=
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Authority,.uas dropped by him a?£er considering his repré-
sentation at Annexure-A7, the third respondent who is the
Appellate Authority has gone Qrong in issuing a charge

sheet on the very same allegation.

3. The respondants in the reply statement have
contended that, as the Annexure-A7 létter was issued

by thé‘Assistant Mechanical Engineer without pre judice
to DAR actiaon, there was nothing irreqular in the

third respondent’s issuing the Annexure-AB8 charge sheet.
The impugned arder at Annexure-A10 is souéht to be
justified on the ground that as it is the duty of the
running staff to obey the orders and inétructions_o?

the Railuway Boérd'and other authorities, the fe?usal

on the pért of the applicant to continﬁé»to work till
the train reached its destination in: spite of the
request made to him amounts to deréliction dP.duty. ‘TD
substantiatse the contentioﬁ that the applicant was requested
to continue for some more time,'the respondents have
proauced Exbt. R.1 and R.2 which are copies of statement
alleged to have been given by the‘Driver of the train

and Station Master, Kayamkulam.

4. We have heard the arguments of the counsel on
either side and alsb carefully perused the documents

produced., It is an admitted fact that the applicant

o© —
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who sighed on duty at 2,00 AM claimed rest at 13.20 hrs.
On his cdaiming fest at ﬁ3.20 hrs. though-he-ués relieved,
Annexure-A3 memo was issued to him calling for his expla-
nation #or clayging‘rest at 13.20 hrs. mitﬁoutfpravious
information. The apblicant in his explanation at Anne-
xure-A4 submitted that he had as a matter of fact given
previous intimation that he wanted relief, enclpsing a
cbpy oF:the Anhexura-ﬂ1 communication-issued by him at
10;4D'h:s. to ﬁhe Pouer Cdntroller; Trivandrum through
Stafién Master, Changannur. Despite this the Annexure=-
A5 charge sheet was issued to him by the Assistant
Mechanical Enginesr. '0On receiving his explanation at

‘ | .stated : '

Annexure-A6 in which. he Had./ that he had given previous

(94
"

intimation before claining rest, and that had he been
of

informéd[the inability to provide relief, he would have
| Q// .

continued to work in the train though he was tired, the
Assistagt Nechanicai Engineer withdrew the chafge sheet
Annexura=-A7, ﬁhough it was stated that the withdrawal
was without prajudica'tg DAR action},iﬁ is not disputed
that thé Assistant Mechapiéal Eng;neef is the Discipli-
nary Authority and the ﬁivisiohal Mechanical Engineer,
the third raspondent is the Appellate Autharityf Since
the Disciplinéry Authority has dropped the Disciplinary °
proceedingsvinigiated against the appiicant byAissuance

of Annekure-ﬂs, axeaxxkirxx’ in the Railway Servants (Dis-

cipline & Appeal) Rules, there is no provision for the

) | ¢L/ ces?/=
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Appellate Authority to issue a charge sheet oﬁ the same
set of facts. Though the Appellate Authority is a highar
‘authority than the Disciplinary'Authority, we are of the
'vieu:that the third resaondent'uas Wwrong in arrogating to
himéél? the anctions of the Diéciplinary'ﬁuthority by
iSsuiné a fresh charge sheet. . Be that, as it may,

let us see whether the materials on record justify the
impugned ordér at Annexure-A10 holding the applicant

duilty of the misconduct and awarding him punishment.

Lt

Thevcharge ih-Anhexure-AS charge sheet is that,’the
applicant violated\Gé 2.06 and.prouisiona of RLT award

by claiming-rast at 13.20 hrs. and deserting the loco
without permissiob. ‘Reliance is plaéed by the respondents
on Exbtha;@the Réilway Board's letter to General Managers
of All India Railways thch reads‘as follous:

"References the Ministry of Railuays letter
No.E(LL)77/HER29 dt.31.8.78, No.E(LL)/78/HER
76 dt.23.10.78 and No.E(LL)Z?7/KER/79 dt.28.3.79
on the above subject.

A number of reference have been r eceived
by Board in regard to the manner in which the
10 hour rule is to be implemented.‘ In super-
session of all the previous orders on the
subject the Ministry of Railuays have decided
.that the 10 hour rule as applicable to the
running staff should‘be impiemantad sub ject
to the following provisions: |
1. The undermentioned periods will count

for duty under the 10 hour rule.

i)mEngine attendence time as prescribed and

ii) Time taken Prom starting station upto
crew changing station including inter-
mediate detentlons.

2. The following periods will not count.
i) From Bahar line to the station at ths
starting point,'pre-départure deten-
tions and travelling pilot, and

M 0008/-
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ii) At the terminal stations from the
station to the shed; where the des-
tination point is other than a sta-
tion say, a yard, a convenient point
or area would have to be locally demar-
cated as the destination station for
the purpose of 10 hrs. rule.
3. Measures have already been t akan by the
Railways to restrict the duty hours at a stretch
from the time of 'signing on' to the time of
'signing off' to 10 hrs and provide thesm with
relief thaereafter save inexceptidnal circume
stances of unévoidéble operational exigencies
or of acbidents, flood emergenciss, etc.
4., The time spent by running staff on non-
running duty such as travelling spare on duty
or waiting at a station for returning to head-
quarters, etc. will continue to be cluded
for the purpose of 10 hour rule. A
i) The Ministry of Railuays also desire
to clarify that the running staff will
not claim relief within 10 hours of
their duty at a stretch while running thraugh
their headquarters nor will they resart
to stablihg of trans short of destinmation
on completion of 10 hours duty at a stretch.
S. The imstructicns in regard to the 10 hour
rule have no applicability in respect of payment
of overtime in regard to which there are other
directive in Fa}ce.
6. Orders mentioned above will come into force
with immediate effect.” |

It is évident from paragraph 3 of this lstter thét the
normal hours.of duty in the case of running staff at a
stretch was restrictéd to 10 hours from signiﬁg on to
signing'off, and that relief should be provided to. such
staff after 10 hours ofvdupy at a_étretcﬁ,}savé in
exbeptional circumstances of unaveidabls operational
exigencies or of accidents, flood smergencies, etc..

The applicant haid signed on duty on the date in dquestion

ces8/-
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at 2.00 hours., At 10.40 hours from Chengannur Railway
Station the applicant had by Annexure-A1, requested for
relief after completion of normal working hours. It
was only at 13.20 hours aftervcompieting 11.20 hours

of duty that he has claimed rest and availed rest at
Kayamkulam station. There is no case for the respon-
dents that on receipt o® Annexure-A1 request from the
applicant that he wanted relief after completion pf

: S either
normal duty hours, _the PRover Controller had/arranged .
for relief or requested the applicant immediately that
he would be required to continue to work even beyond the
normal duty hours on account of unaveidable reasons.
In his expianation submitted to Annexure-AS5 chargs
sheet the applicant had submitted that he had claimed
rest'only after giving prior intimation, and that he
was not apprZised of any emergency or unavoidable
cV .

situation requiring him to continue to work bayond

the normal working hours, and that as havuou;d have
worked the train to 'its destination erduring the
ﬁtﬁ}ﬁ!and suppressing natural calls had he:been S0
requested, he may not be found guilty of any misconduct.

. | ~that

It was after receiving this explanaticn,gﬁﬁgfﬂssistant
Mechanical Engineer in:= dropped the proceedings by
Annexure-A7, though it was without prejudice to DAR
'action. Even in the charge sheet, Annexure-A8 issued

by the third respondent, it has not been stated that

on account of unavoidable circumstances to provide

(?2:’/////// veo10/=
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relief, he was asked to continue quty beyond noréal duty
hoursf Therefore the contention of the reépondents that
the applicant was guilty of derelictionﬁof auty, and that
he deserﬁed loco without permission_dneé not appear to be
"well founded., If as a matter of Pact tﬁere was én emer-
gency and if it was not'pcésible to provide relief, the
applicant should‘have'been told so by the authorities
concerned. In the.impugnad chargé sheest,  Annexure-A8
there is noﬁeven such anvintimation. The al}eged statg-

mentsof the driver and the Station Master, Annexure-R1
e ' ‘
seen

and R2 in uhich it is/stated that at 13,20 hours the
[a W ’

. applicant was redquested to work further had not besn

made mention of in the Annexure-AR8 charge sheet, Anne-
xure-R2:Fhe alleged statement of the Station Master
f;;tﬁéﬁ..dated 18.10.1988 i.e. after the Annexure-A8 charge
sheet dated 15.10.1988,., So the attempt on the part

of the respondents to make out that the applicant was
requested to cohtinue to Jork even after the 5qrma1

auty hours By producing th@é‘documgnt can be éonsidared
Sgly as an after-thought with a view to substantiate
the.impuéned orderé. No material which was not furnished
the applicant aloanuith the cﬁarge sheet or po which

the attention of the applicant was not invited canwilln
- be @ade use of for holding the applicant guilty. The
respondents have a case tﬁat the applicant has vioclated

RLT award. At page 143 of the RLT award it is seen

stated as follouws:
00011/"'

. e
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- "Though' running duty is not of an
intensive character, it is duty which demands
continued attention", alertness and exertion
'in its performance. Any over exertion from:
such staff has important and far reaching
repercussions on safety of public, person
“and property. Such staff has to work under
conditions which may set in fatique earlier
than it may occur in case of staff working
indags or at stations and depots. Having
regard to all these considerations, in my
opinion running duty at a stretch of 10

hours only can be considered reasonablag.”

Avard ,
%0 TthTribunal has further stated as follous:

e
"Therefore, my decision is as follous:

Running duty at a stretch of running staff
should not ordinarily axceed 1D‘ﬁré but
such duty may extend to a maximum period

0? 12 hours provided the concerned adminis-
trationigive at least 2 hours notice before
the expiration of 10 hrs. to the staff that
it will be required to perform rqnning'duty
for two hours more, provided further that
the total:: maximum hours of duty from sign-
ing on to signing off does not exceed 14
hours, provided further that the total .
maximum hours of duty will be progressively
reduced by half an hour'evary two years
from the date of the report till the target
of 12 hours is reached i.e. at the end of 8
ysars fProm the date of this report the total
maximum hours of duty at a stretch from
signing on to signing off shall not exceed

12 hours,"

So, according to the recommendations in the RLT award
~which was accépted by the Railways, tHe n#rmal duty hours
of running staff would be restricted to 10 hours and if

the administration uanted an exténsiﬁn by 2 hburs, the

B2

administration should give the staff a notice in that

~ ‘before : ;
regard two hours/the expiration of 10 hours duty. I

b M/ ’ vet2/-
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In this case the applicant signed on dutyloh 2.00 Aﬁ.

He claimed rest at 13.20_ho§rs, i.e. after an expiration
OP.11'20 hours of dut&. Though the applicant had at
10.40 hours intimated the Pouer Controller that he.
wanted relief after normal duty hours, the respondents
did not g%ve a notice before 2 hours prior ta the expify
of 10 hours duty, that he would be required to work for 2}
extra hours, Therefore, obviously it is the respondents .
who have violated the provisions in the RLT award by
making the épplicant.to work after 10 hours at a stretch
without giviéng him prior notice as required. The ras-
pondents.uho have violated this condition in the RLT
auvard and;ﬁf:”ignored thevrequest of thé_applicant that
he required rést after Fhe normalAduty hours cannot be
allowed to find'?ault with the applicant for claiming.

rest after he had continuously worked for-a period of »

11.20 hours. The. learned counsel for the respondents

3

invited our attention to paragraph 4(1) of the letter
of the'Govt. of India, Ministry.qf Railuays, Railuay
Board dated 3.4.19881 No;F(LL)/77/HER/29 issued to the
Gensral Manager, All India Railmayé which reads as follouws:

"i. The Ministry of Railways also desire
to clarify that the running staff will not claim
relief within 10 hours of their duty at a stre-

teh while runnihg through their headquarters
nor will they resort to stabling of trans short
of destination on completion of 10 hours duty

at a stretch.”
Relying on this the learned counsel . argued that, though

the applicant has claimed rest only after completion of

B f\,,?”’//// vee13/-
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10 hours of duty, &ince He had resorted to‘stabling of
train short o?:ABstination, the applicant.is guilty of
the misconduct alleged. UWe are not in a positidn to
agree with the learned‘counsel on this point. It is
not correct to say that the applicant has reso;tad to
stabling of ﬁrains short of désﬁination. The applicant
had well in advance at 10.40 hours claimed relief on
completion of his normal béurs of duty. It was the
duty of the Power Controller to make arréngemant for
rélief to the applicant at the éppropriate-time or if
if was not found_practibéble for any unavoidable reasons
the Pouer Controller should have imaédiately_appraisad
the applicant of the situation, and directéd him to
continue even after completion of 10 ﬁours. If the
train had to be stabled bafore ;aaqhiﬁg the destiﬁation
the circumstances of the CaSE’TBbggi: th;ﬁ it was the.
'Pouer Cantfolle: or the other authoritieé uﬁo are res-
ponsible for arranginé relisf duty or to give: instruct-
. | /lh'as -
ions to the running staff who/ caused the stabling. If
: a“
the destination is 200 kms. away it is not 4ust.to-expect
B{* tired Diesel Assistant to continue until the train
reaches its destination. Suéh a situation uduld'not only e
Ahazardcbs to running staff but also dangerous to the safety
‘oP the train properties carried in the train ahd also

to the persons of Board. Therefore, on a careful scrutiny

of the materials on récord, we are convinced that tpe

. esd4/-
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inpugned order at Annexure-A10 cannot be justified. Though
thg applicant had in his explanation at Annexure-AS9 invited
the attention of the thira respondent to the Féct that he
had claimed rest only aftef completion of normal duty hours
after givihg pfior ihtimation invitiné tﬁ‘the direétiohs
contained in the RLT award, the third respondent has not
taken into consideration thess aspects‘ana has éimply

stated that the explanation was found unaccepfable without

consigning any reason. ' Therefore, we have no hesitation

to quash Annexure-A10 as illegal and unjustified. Simd-

‘larly in the appeal memgrandum, Annexure-A11, the)applicant

had invitnﬁigtténtion to RLT award stated that, » his
action in §laiming rest after 11.20 hours of dufy-cannmt
be charactdfﬁsed as fisconduct. The Appellate Authority
has not considered thase aspects. On the other hand

what is stated about this contention of the applicaht

'in the impugned order at Annexure-A12 is as follows:

"His other paints quoting RLT award &
RB's circular cannct be accepted. Stabling
of the trains and conssquential dislgcation
of train éervices ig to be considersd serious
and this would have avoided. Hence it is
regretted that his contention cannot be
accepted.,”

We are of the view that the Annexure-~A12 order is devoid

~‘bfhapplication of mind., Therefore, we gquash Annexure-A12

order also.

Se In the conspactus of fPacts and circumstances,

we are convinced that the respondents have wrongly proceeded

(ZQ_,,,,——*’;"/'_ . ..a15/-
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against the.apblicant, that tﬁa applicant is not guilty
of any misconduct,‘and that for these reasons, Annexure-
AB, A10 and A12 are Liéble to be quaéhed. We, therefore
Quash thasa impugnedborders and direct the respondsnts
to restore the anﬁual.increment of tée applicént due on
1.5.1989 in the scale of Rs.950-1500 with effect from
1.5.1989 and to disburse him the arrears, if any, conse-

guent on such withholding within a period of one month

from the date of communication of this order. Thers is

- no corder as to cogts.
WS ‘ ' | w
' <1 | Ay

(B.U.HARIDASAN) - - (5.P.MUKERJI)
JUDICIAL MEMBER - VICE CHAIRMAN

28.6.1991




La)

Q

{c
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DATE OF DECISION _6-1-13992

Union of India, GM,S.Rly. /ﬁﬁmiﬁﬂ(ﬂ

smt Sumathi Dandapani Advocate for the Applicant - (s)
Versus
VM Sanjesv Rag Respondent (s)

Advocate for the Respondent (s)

CORAM :

The Hon'ble Mr. 5P MUKERJI, VICE CHAIRMAN

&

The Hon'ble Mr. AV HARIDASAN, JUDICIAL MEMBER

nall

Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement?

To be circulated to all Benches of the Tribunal ?

JUDGEMENT

I(Mr AV Haridasan, Judicial Member)

The respondents in the original application have Piled
this Review Applicatioﬁ challenging the decision on merifs. Any
error apparent on the face of records of any ather circumstance
warranting a review is not even averred in the application. The
stand of tﬁa review applicant is that the decision is wrong in
the facts and circumstances of the case., A review of the judge-
ment or order cannot be sought on this ground. The remedy of the
éggriaved party in such cases is to chalienge the judgement before
an appellate forum. in this circumstances, finding no merit in

the R.A., we reject the sama.

Lo\ ‘ A

~( AV HARIDASAN ) ( SP MUKERJIL )
JUDICIAL MEMBER VICE CHAIRMAN

6=-1-1992
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