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The applicant is aggrieved by the denial of

reqular appointment as Postal Assistant notwithstanding

his eligibility as the seniormost Reserve Training Pool

candidate, in the fegular vacancy in the category of
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Postal Assistant w.e.f. 1.4,1989 on éccnunf oékthe retirement
of the incuﬁbent Mr Kumaran, as the post is now proposed to
be Pilied up by trans?grfiﬁg’the respondent No.S‘under Rula-SB
of P&T Manual IUf‘ The avéfments in the petition can be

briefly stated as follous.

2 - The applicant was recruited Por’appointhent to the
post of Postal Assistant in the Ernakulam Postal Division

'during 1983, He was deputed for practical training for a

period of 15 days and to‘ﬂndergd theoretical training for

10 days before the Principal, pP.T.C., M}sora commencing on

¥
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8.3.1985. Dn~completion of t@ef%raining,'he was directed
‘ L po" L
to'report to the office of the conecerned Divisional Superin-

'tendentﬁby~memojdated.20.5.1985.47ThereaFtef, he was attached

to various offices under the third respondent by memo dated

‘

9.19,1985, He uas thereafter being ehgéged on daily wage

t

basis and was continuously uorking as PostalfAssistant.
Out of 36 persons selected and allotted to the Ernakutam
Postal Division, 35 had been absorbed in ragular vacancies

and the next person to be absorbed is the applicant. The

'

e Directof General of Post has taken.a general decision to
~appoint reserved trained pool hands in preference to Rule 38
transferees as per letter dated 12.5.1988, copy of which is

at Annexure-V, Uhile so, Post Master General, Kerala has

\

issued a memo dated 1.8.1988 granting transfer to the 5th

respondent to Ernakulam Division and pursuant te that the

3rd respondent has issued'AnnexurenUI memo, transfering the

5th. respondént to Ernakulam Division. The posting of the B

e
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5th respondent to Ernakulam Division on transfer .under
Rule 38 in the existing vacancy, would defeat the chancs
| of the applicant to be absorbed in that post. The applicant
contends that the order of the P.M.G. dated 1.8.1988 and

the Annexure-VI are illegal and liable to be sst aside.

3. The respondents 1 to 4 have filed a countsr
affidavit opposing the grant of relief, their averments

"+ can be briefly stated as follous:

4, The impugned ordems are legal and valid and are in
accordance with provisions of lau., The épplicant is only
a reserve trained pool hand, and not a reqular empldyee

of the departmsent and therefors beiné enrolled only onv

ad hoc_Sasis, he bhas no locus étandi to challenge the
trangfer of the Sth responﬁenﬁ. The question regarding
the right of R.T.P.‘candiﬂate to bse regularised in the
Central Govt., department has Eéan considered by ths
Hon'ble Tribunal in 0AK-105/87 and this Tribunal has in
that case rejected the claim of the R.T.P. candidates.
Thare?o;e; the relief sought for im this petition for
direction to these raépondents to regularise the services
of the applicant, cannot be granted. The order of transfer
challenged is not really one made under Rule 38. The 4th
respondent has been directed by the 2nd respondent to
transfer the Sth respondent on repatriation and by an

inadvertant error in the impugned order, it happehed to be

0040..
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stated that the transfer-uas'unﬁar Ruie 38. When the

post offices inlLakshadueep islands were transferred from
the Administrative.jurisdiction‘of Calicut Division to
Ernakﬁlam Division on 1.1.1982, 8 posts of Postal Agsistants
in the islands originally uhder the Calicut Divisian were
transferred to Ernékulam Division, Eight Postal Agéistants'
were also repatriated from Calicut to Ernakulam on.account
of this in 1982.. The 5th respondent, a native of Lakshadueep
islands was a Clerk in Calicut Postal Division wese .fe.
7.?;1979. At the time when BvP.As were repatriated, he

ués out of ser&icelas his services were terminated u.s.f.
19.6.1980, He was rginstatsd in service w.8.f. 1.,2,1983

as per’the orders of the Hon'ble High Court in OP No.2865/
éﬁ. After reinstatement the‘Sth respondent was making
representations to the Post Mésten General for transfer

to his nativs placa; The P.M.G. examined the case and

found that he could not be repafriated to Ernakulam Division
- 4 - ' | SRypice W o

il 1982 only because he was out of sseae. Consequently,

the P.M.G. ordered'the rapatriation of the 5th respondent.
As it ié difficult to gset péréons interested in working in
Lakshadueep and since the 5th respondent is a psrson from
the island, it ié in the administrativs convenienca also
that the transfer is made. Therefore, there is ébéolutely

- no merit in the ciaim'méda by the applicant and the
application has only to be dismisséd. The Sth-fespondent
has also filed a reply opposing the prayer by the applicant

raisging similar contentions.

.
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5, We have heard the arquments on either side. The
learned counssl éor the respondants:arguad that the épplicant,
who is an RTP candidate has no locus standi to challenge the
e . .
posting regular hand since he has no right to be absqrbad
in the regular'vacancy as has been held by this Tribunal in
UAK5105/87. This argument of the learned counsel does not
appear to be‘correct. In 0AK-505/87, what was considerad
was only the claim of an ad hac appointeg qu regularisatiqn
after his term was over uhen his services stood t;rminated.
It wvas held that since tha'appointméﬁt itself ués cnly for
- a term, gfter its expiry, ﬁe has no valid glaim for regula-
risation in.service. But in this casé, ﬁhé applicant uas
'selected) trained and éngagad casuaily'to be absorbed in
a regular gacancy as and when vacancy arises. If the
vacancies which arise arse filled up by transfers against
rules then the chances of the applicant to get reqular
appointment would be defeated. So it cannot be said ae
'fb//EgEEiﬁie that the RTP candidate has no tocus standi to
o | | :
challenge suchﬁgrdar. Their competence depends on the
circumstances of each,caéé. We are of the view that - . .

in this case, it cannot be seriously contended that the

applicant has no cause of action or locus standi.

6. The transfer is sought to be justified on the
ground of repatriation of respondent-5 to the Oivision of

his choice. It is seen that the Sth raspondent, who uas
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working in Lakshadweep under the Calicut/from 1979 could ol

axerciss his optionkat that time since he was out ﬁf service

as a result'of a disciplinary action. Therefaée, 8- persons

of whom; 6 wers juniquin service to the Sth respondent

exérciséd option and they uwere allotted to the Ernakﬁlam

Divigion. But when the Sth réspondent was reiﬁStated in .

sarvice w.e.f 1983 onuafds,_he made several gepresehtations‘

for a-posting in Ernakulam Division. Considering his request,

the PMG in his letter dated 20.7.1988 extracted copy of which _,

g

is Ext.R4-A ordered that the applicant had to be given a

posting in Ernakulam Division, It is worthuhile to extract

the relevant portion of that order of the PMG. It stands

-

as follous: '

"Whilek Rule-38 transfer, out of turn, is the

minimum that we should consider for him, I feel

that a reallotment to Ernakulam On, as a part of

the reallotments made at the time of reorganisation |

of the divisions is due to him, as he would have got

it if he was in service and he shduld bs deemed to
" have been in service as the termination of service

was quashed. This will raise the reallotments hy

one, and will perhaps exceed the vacancies for reallot-
ments thereby., The axe, in that icasse, should fall

on the juniormost of thoss who were reallotment, _

but doing so, at this stage would be unfair to him.
Therefore, necessarily, ws let that part go by, )
and allow the applicant to benefit from the missed
opportunity for option. Orders of resallotment will
issue" ' :

It is pursuant to this that the impugned order of transfer
Annexure-4 uas issued by the 3rd respondent. It is obvious
that ‘while ordsring that the 5th respondent should be given

an allotment to Ernakulam Division, the PMG considered the.

M ceeees
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pact thatitﬁa 5th respondent could not exercise his option
in time owing to the Pact that he was out of service during
that timeythat it would be unjust_tﬁ deny him the bensfit

of rdallotmeént on repatriation sven though at a later stage

' and, that in doing justice to the 5th raspondent normally

the juniormost among the 8 persons already repatriated

éhquld be retransferred to Calicut Dn., that such a course

u&uld be unPair to that person: since hs would héve uorked
for a long time in Ernakulam On. and)thaf ﬁherg?ore the
only possible way was to ac;ommodate the 5th responaent

in the retirsment vécancy of Mr Kumaran. But_it appears

that the Pact that the applicant, an RTP candidate uas .

waiting to be absorbed in regular vacancy would not have

been brought to the notice of the PMG- while he passed the
impugned orders., Had this ?act, besn brought to his
notics; prﬁbably.the ENG might have taksn aﬁ‘;n n.
different decis@on without causing any injury'to the chance

of the applicant for absorption and alsao to his seniorify,

after absorptioh.

7 ' Therefore we direct the applicant to make a
reprasantation to the PMG within a period of tuo weeks

from the date of receipt of this order. The 2nd respondent

is directed to coﬁsidersthgsrepresentation‘also and then

come to a decision regarding the ?;ll%%84ggbgz E:;‘gaggsc%
. A O -

consequent on the retirement of fr Kumaran. We further ““;wﬂ§
direct that till then the impugned orders of transfer uilf70~

be t in abeyance. There will be ng_ prder as to costs.

M‘y-
(A .V.HARIDASAN) » (N.V.KRISHNAN)

JUDICIAL MEMBER ADMVE. MEMBER

trs l, 9.1983



