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MR. N. DHARMADAN, JUDICIAL MEMBER

. The applicant waé'a Pointsman I in theboperating
Department of the Southern Railway. He was. removed from.
service by the appellate authority with effect from
31.12.1986 as per Annexure A-11 order dated 8.12.1986
after issuing noticevfof’énhancement of penalty and
finding thét the_original“penalty’imposed by order No.
V/C:569/517/84 dated i4.8.85’is inadequate. He filed-
this épplicatign under section 19 of thé Administrative
Tribunais"Act, 1985 to quash the orderé passed in this
connéctioﬁﬁagainst him and reinstatement in sefvice with . "
all cpﬁseqﬁéntiai benefits.
2 | Wnile working as a Parcel Porter at Quilon, the .

Station Supdt. suspended the applicant in terms of the’



order No. O/SE dated 15.6.84 on the allegation that he
'misbehaved with the duty Parcel Clerk. It was revoked by
Annexure-A-1 order. But the Assistant Commercial Supdt.
issued Annexure-2 memorandum of charges with the allegation
" Sri K. Sadanandan, Parcel Pofter, Quilon (3taff No. 7085)
has reported for duty at 15/15 hours instead of 13 hours
on 15.6.84 and refused to do work allotted to him by -
. the tranship Clerk Sri M. Sudalai and used f£ilthy and
gbusive language towards him in the platform in presence
of the public." Considering his explanation Annexure A-3
‘a minor penalty, of withholding of annual increment for a
peridd of 18 months without the effect of postponing
future increments in the scale of Rs. 210-270, was imposed
by Annexure A-4 dated 14.8.85; The applicant submitted
Annexure A-5 appeal before the Appellate authority who
issued Annexure A-6 notice proposing a Rule 9 enguiry
for enhancing the punishment.in respect of the charges
noted below:
A ‘ <
" That the said Shff K. 3adanandan whlze working
as Parcel Porter QLN has reported for duty
at 15.15 hrs. instead of 13.00 hrs on 15.6.84
znd refused to do the work allotted to him by
the tranship clérk Shri M;-Sudelai and used "
filthy language and abusive language towards
him in the platform in presence »f the publice.
He thus violated rule No. 3 (1) (i) and (111)

of Rly Services conduct rules—1966.

Annexure-I11

Statement of imputations of misconduct of
misbehaviour in support of the Article of charges
framed: agaln t Shri K Sadanandane.

Shri K. Sadanandan ori 15.6.84 turned up for
duty at 15 hrs. instead of 13.00 hrs. He
refused to do work allotted to him by the
tranship clerk Shri M. Sudalai. RBesides
he abused Shri Sudalai in lllthylanguage in the
platform in the presence of public.
3. After enquiry Annexure A-11 procecdlngo was passed
by the third r@sponoent remov1ng the applicant from service

with effect from 31.12.1986. Annexure A-12 enquiry

report was not given before the imposition of punishment.



But he filed appeal to the Chief Cdmmercial Supdt. Madras

which was directed to be submitted to DivisionalPersonnel

officer,

appeal.

Trivandrum. Accordingly, he filed Annexure A-13

It was rejectedvby order Annexure A-15. His

revision petition was also rejected.' Annexure A-=17 is the

order. All these orders are under challenge.

4, The learned counsel for the applicant Shri P.

Sivén Pillai raised the following points:

i)

ii)

iii)

iv)

The original order imposing minor punishment itself
is void and without jurisdiction because it was
issued by &hri C. Appukutta Menoﬁ, ACS5/TVM, but the
applicant was working under the Operatihg Deptt.

So he was not the proper and competent authority
under the rﬁles to impose penalty on the épplicant.
The enhahcemenﬁ of punishment based on such an
order is also void. |

The appellate authority in respéct of a punishment

imposed by an Asstt. Officer is an officer shown

in Column 3 or 4 as the case may be , of Schedule

II to the Railway Servéﬁts (Diécipline & Appeal)
Rules 1968 and not the Divisional Railway Manager
who had issued the impugned notice and order of
removal. Hence the entire proceedings afe vitiated;
The copy of the enguiry report was ﬁot given to

the a?plicant before the impésition of the

punishment of removal from service. Therefore,

the punishment order is illegal and unsustainable
in the light of the iatest decision of the
supreme Cqurt;

The pﬁnishment of removal from service is illegal
énd it amounts to double punishment on the facts

of the case becaude XiXX KXRXXXXXXXXXXXXRXXXK
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‘the ‘order ‘Annexure A-11. does not take"into. account
the punishment of withholding of the increment for
18 months imposed_with effect from 14.8.85, which
had been fully undergone and suffered by the
applicant; | |

5. .. All these grouﬁds are urged for the first time before

us. Hence the appellate and Revisional authorities could nél
A

go into them and enter their findings on these issues and
contentions. Had they been placed for the consideration
of ﬁhe staﬁutory authorities,-their findings and conclusions
would hsve been avatlable for a better appreciation of the
points made out by‘the applicant.in a proper perspeetive.
waerer, on the view that we take in‘this caSe’it'is not
necesSary’for us to go into these issues and‘examine thev
various decisions cited by both sides.

6. It is admitted by the respondents that Annexure A-12
enquiry report,contalnlng the findings of the enqulry
officer'was given to the applicant only along with the
penalty‘advice‘Aﬁnexure,A-ll as indicated therein. This
is a legal inférmity which vitiated the disciplinary
prdceedings. The Supreme Court in Union of India and

.others Vs. Mohammed Ramzankhan, 1991 (1)SLR 159 concluded

-

"this issue and held as follows:

# Deletion of . the second opportunlty -from the scheme
~of Art. 311(2) of the Coénstitution has nothing to do
vthh providing:of;a cooy -of ‘the report to-.the =
dellnquent in. the ‘matter of- making his:prepresentation.
Fven thoughthe second stuge of the 1nuu1ry in
TArticle 311 (2) has been abolished by amendment,
the delinguent is still. entitled to represent
against the conclusion of the Inguiry 6fficer
'holding the delinguent guilty of such charges, For
doingraway with the effect of the enquiry report
or to meet the recommendations of the Inguiry
Officer in the matter of imposition of Punishment
furnishing a copy of the report becomes necessary
and to have the proceeding completed by uUsing
some material behind the back of the delinguent
is a position not comntenanced by fair procedure.
While by law application of natural justice could
be totallysruledioutrotr truncated, nothing has
been done here which could be taken as keeping



natural justice out of the. proceedings and the
series of pronouncements of this Court maklng rules
- of natural justice applicable to such an inquiry
are not affected by the 42nd amendment. We,
therefore, come to theconclusion that supply of a
copy of the inquiry report along with recommendations
if any, in the matter of proposed punishment to be
inflicted would be within the rules of natural
justice and the delinquent would, therefore, be
"entitled to the supply of a copy thereof. The
vForty-Second Amendment has not brought about any .
change 1n this position."
7. In the llght of the law laid down by the Supreme
Court in the above case, we haVe to appreciate ground
No. (iii) stated above and accept the contentions of the
learned counsel for the aoellcunt.” Accordlngly, we allow
the ap lication und guash the order of removal of the
applicant from service pursuant to the disciplinary
proceedings and direct the respondents to reinstate the
“applicant.in.service with all conseguential benefits.
Byt this will not stand in the way of the respondents
either'foritgking fresh disciplinary proceedings in _
) . -
accordance with law on the very same charges or if sd
decideg to continue the same by the diSciplinary
authority from the stage of the submission of the enquiry
-report and complete it in accordance with law.

8. The application is thus allowed as indicated

above. There will be no order as to costs.
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