CENTRAL ADMINISTRATIVE TRIBUNAL
) ERNAKULAM BENCH

OA No.190/94

Tueéday, this the 14th day of February, 1995

CORAM

HON'BLE MR PV VENKATAKRISHNAN, ADMINISTRATIVE MEMBER
HON'BLE MR P SURYAPRAKASAM, JUDICIAL MEMBER

v e ea

T Devidas, Coir Board Secretary (Retd),
Mamagalam Karothi, Elamkulam Road, o

Cochin--682 017.

«+..Applicant

By Advocate Shri KMR Menon.

vVS.

1. Union of India represented by Secretary,
Ministry of Personnel, Public Grievances & Pensions,
Department of Pensions and Pensioner's Welfare,
3rd Floor, Lok Nayak Bhawan,
Khan Market, New Delhi——110 003.

2. The Textile Commissioher,
New CGO Building, Bombay.

3. The Joint Chief Controller of Imports Exports
redesignated as Joint Director General of Imports Exports,
New CGO Building, Bombay. '

4. Chairman, Coir Board, MG Road, Ernakulam.

5. Chairman, Cashew Export Promotion Council,
Chittoor Road, Ernakulam.

6. The Secretary to the Government of India,
Ministry of Commerce, New Delhi.

....Respondents

By Shri -S Radhakrishnan, Addl Central Govt Standing Counsel.
ORDER.

PV VENKATAKRISHNAN, ADMINISTRATIVE MEMBER

Applicant, who retiredv as Secretary of the Coir Board,
was earlier working in the Office of the Joint Chief Controller of

Imports and Exports, Bombay, from 1.4.1948. On 23rd October, 1963
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applicant wrote a letter Pl to the Joint Chief Controller of Imports
and Exports, Bombay, stating that in view of .'his reversion as Upper
Division Clerk due to certain a‘dministratigze interpretation of rules
and régulations froh the post of Licensing Assistant, he tendered
his resignation with va reqﬁest to relieve him from his duties
immediately granting him terminal leave. In the meanwhile, applicant
had applied directly to the Cashe.w Export Promotion Cciuncil,.Cochin/
and had been selected as Investigator by lettef dated 23.10.63 (P3).
According' to applicant, though' he had resigned from service under
the Jdint Chief Controller of Imports and Exports, Bombay, it should
be treated only és a technical resignation and he _' should be .givenf
the benefits of Rule 26(7) of the Central Civil. Services (Pension)
Rules, 1972 according to which a fesignation submitted for the
purpose of Rule 37 shéll not entail forteiture of pas.t‘ .service under
the Government. Rule 37(1) states that é government servant who
was permittéd to bé absorbed in a sérvice or postv in or under a
Corporation oy Company wholly or substantially owned or controlled
by the Central Government or a State. Government or in or under a
Body controlled or financed by the Central Government or a State
Government, shall be deemed to have retifed' from service .from thé
date of such absorption. Appiicant, therefore, ' prays that his

service under the Joint Chief Controller of Imports and Exports,

Bombay, may be counted as qualifying service for pensionary
benefits.
2. According "to respondents, applicant had resigned from

service on personal grounds and therefore, his earlier service would

stand forfeited. under Rule 26 (1) which states: -

"Resignation from a service or a post, unless it

is allowed to be withdrawn in the public interest



by the appointing authority',. entails forfeiture

of past service."

Under Rule 26(2) a resignation shall not entail forfeiture of past

service, if it has been submitted to take wup, with proper

permission, another appointment,  whether temporary or permanent,

under the Government where service qualifies. ' According to
respoﬁdents, applicant .did not obtain the proper permission to take
up ‘the appointment in the Cashew Export Promotion - Council and
therefore, Rule 26(2) would not apply and his services under the
Joint Chief Controller @of Imports and Exports, Bofnbay, stand

forfeited under Rule 26(1).

3. It is seen that the denial of the benefit prayed for by

the applicant is on the technical ground, that the applicant has not

 applied for the post in the Cashew Export Promotion Council with

prior permission. However, as pointed out by the applicant both
the office in whiéh_ he was working and the Cashew Export Promotion
Council to which he had applied were under the same Ministry of

Commerce. Applicant claims that the officers in the office in which

‘he was working were aware of his attempts to Jjoin the Cashew

Export Proméﬁoﬁ Council. in view of the reversion he was facing.
Applicant also states that though he had sent l:liS resignation on
23.10.63 it had not been accepted till 1.11.63, the date of his
joining m Cashew Export Promotion Councii‘ and technically ' his
resignation would be effective only when it was 'accépted. According
to applicant, he was still therefore, in sérvice with the Joint Chief
Controller .of Imports and Exports on the date he joined th"e Cashew
Export Promdtion Council and the CEPC (P3) had imposed the
coridition while .offering him the 'appointment order that he should

surrender his lien in the Government service. Applicant also states
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[N

that he had a large number of days of leave to his credit and the
rules permit that the period between the date of his resignation
namely 23.10.63° and 1.11.63, amounting to only seven .days, be

treated as leave to which he was eligible. Rule 26(3) states that

"Interruption in service ih a case falling under
sub-rule (2), due to the two appointments being
at different stations, not exceeding the joining
time permissible under the rules of transfer, shall
be covered by grant of leave of any kind due-
to the Government servant on the date of relief
or by formal condonation to the . extent to which

the period is not covered by leave due to him."

The benefit of this rule wouid-be available to the applicant if he
had ,tai{en proper .permission from .the Joint Chief Controller of
Imports and -Exports, Bombay, for joining the <Cashew Export
Promotion Council. As pointed out by the applicant, the respondent
has not taken any action againsﬁ the appiicant which they would
normall_? would | have taken, had he .'Left and gone to another office
withéut permission. It is, therefore, 'tb be considered that the Joint
Chief Controller of Imports aﬁd Ekports, ‘Bombay, had no objection
to the applicant leaving their department and Jjoining the Cashew
Export Promotién Council, though the st'at.'ement of the appli;:ant that
the officers were aware of the éppiicant'é joining the Council is
not supported by any evidence. -Learned counsel for applicant
submits that the concerned officers are no more in service and it
is not‘_ possible: now to produce any evidence to support this

contention.

4. It is evident that the denial of the benefit claimed by
the applicant is on the sole ground that the applicant had‘tznot taken

prior permission of the Joint C'hief Controller of Imports and
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Exports, Bombay, before joining fhe Céshew Export " Promotion
Council. Had such priér permission been obtained, the ‘services of
the applicant in the Office 'of the Joint »'Chi’ef Controller of Impdrts
and Exports, Bomba'y,‘ would havé qualified for pensionary benefits.
Taking note of the fact that both the officés of the Joint Chief
Controller  of Imports and Exporté, Bombéy, and the Cashew Export
Promotion Councii éré under the same Ministry and cohsidering, ‘as
stated. by the applicant, that the Cashew Export Promotion Council was
being re—organised in 1963 and was in a hurry Ato make the
appointment and had only imbosed the prefcondition that the
applicant should surrender his lien in the Government service, we
consider this to be a fit case wh‘ér'e ‘the respondent shou'ld' take - a
sympathetic view and treat the resignation of the applicant, as a
technical resignation not entailing forfeiture‘ of service for purposes

of determining pensionary benefits. .

5. We permit the applicant to make a representation to the
first respondent enclosing a copy of the original application, copies

of the Jjudgements cited and a 'copy of this order. Such a

representation should be made within one month and if such a

representation .is made, the first respondent shall consider it and
pass appropriate orders within four months of its receipt "in the

light of our observations above.
6. - Application is disposed of accordingly. No costs.
Dated 1l4th February, 1995.
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P SURYAPRAKASAMﬂ : PV VENKATAKRISHNAN
JUDICIAL MEMBER . ADMINISTRATIVE MEMBER
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1. Exhibit P1:

2. Exhibit P3:

List of Annexuras

dated 23.10.1963 True copy of the letter
issued by the petitionmer to the 3rd
respondent '

dated: 23.10.1963 True copy of the order
issued by the Sth respondent to the petitioner



