IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 189/89 189
XK AX XNk
DATE OF DECISION___6.8.1930
( ’
m.aap-h ‘ ‘ Applicant (s)
M/s MR Ra jehdg@ﬂ Nair & BY Ashadvocate for the Appiicant (s)
" Versus _
Accountant Genaral, Respondent (s)

Kerala, Trivandrum & 3 others

Mr.AA Abul Hassan, ACGSC —- Advocate for the Respondent (s)
CORAM: o
" The Hon'ble Mr. S.P.Nuke:ji | - Vice Chairman
: : and _

The Hon'ble Mr. A.V.Haridasan L - Judicial Member

1. . Whether Reporters of local papers may be allowed to see the Judgement? /<2

2. To be referred to the Reporter or not?

3. Whether their Lordships wish to see the fair copy of the Judgement? N~

4. .

To be circulated to all Benches of the Tribunal ? PN

JUDGEMENT

(Mr.A,V,Haridasan, Judicial Member)

Tha.applicant, P.C.Joseph joihed thé.affice‘of the
Accountant Ganeral, Hyed;abad on 5.12.,1955 as an Upper
Division Clerk, On rsoréaniéation of ths %tatas when the

. v
officials in the office of the Accountant General, Hysdra-
bad were. given option td“go on trangfer either to Maharashtra
or Nysqre. éhe applicant expraessed his desifa to go ;n
transfer to the oféice of the Acéountant General, Kerala;
But inspiﬁe of his representation for a posting in Karala,
heruas transferrad to the office of the Acéountant General, Kar-

nataka on 1.11.1956. UWhen the applicant and one Shri C.S.V,

Warriyer, an employee similarly situated like him were sent
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on deputation to Andaman and Nicobar Islands,gag both of
them represented for transfer to the office of the Accoun-
- tant General, Kerala in the year 1963, Though C.S.V.
Uafriyer got a‘trahafar to the office of the Accountant
General, Keraia'the applicant was not given a tfahsfer.
Since the applibant's wife was emplbyed in'Kerala, he
went on &aking representations, In 1978 when the appii-
cant had becoms a substantive selection grade auditor,

he was told that he.could be tranéferrad substantziy"

: ’ &

as‘an ordinary grade auditor.to Kerala. Sinmoe the appli-
cant expresded his willingness, by order dated 1.9.1978

of the Accountant General, Karnataka, the applicant was -
transfsrred‘suﬁstanfi;§§y to the ﬁost of ordinary grade
auditor u.s.f. 31‘:.8.1978. Annexure=IIT is a copy of |
this,order. At the time when the épplicéntruas transferred,
he was drawing a basic pay of Rs,Edb/— per month as a
'3919ctioﬁ gfada auditor at Bangalorae, But on joining in
-therffiée‘oP the Accountah£ Géneral, Kerala, his basic

pay was fixed w.e.f., 1.9,1978 at Rs.560/~ per month, i.s.
the maximum in the scale qP pay applicable to the pay of
auditor under FR 22(a)(iii). Annexure-IV is a copy of

this order. Though the applicant made representations

envoked | ‘ -
it a&b&gﬁﬁno response., Therefore, in August, 1985 he
made a representation to the Cu{éioller and Auditor General

of India. Annexure-V is a copy of this representation,

But for this reversion, the applicant would have as on

QW
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1.3.1986 received a salary of Rs.2450/- instead of Rs.1800/-

-3-

. .
s M (g hd N
which was actually receiving. As there was no response to
- 9/ W -

the representation made to the Con%rollef and Auditor
' &
Gengral, the applicant made a representation on 31.3.1987

{hnnexure-V1) to the Accountant General, Trivandrum. In
reply to this, tha‘applicant received the Anmxure=VII letter
of the Accountaht General dated 30.10.1987, informing him
that the entire' matter had been carefully recbnsidered
b s opplicodion coutd ol e acceplid Ao
and,as there was no provision for protection of his sub-
stantive pay drawn by him immediately before his reversion
to the loue: pcst at'hi$ oun request, or‘for g:ahting him
. which
~notional paxﬁhe would have been drauwn as‘salection grade
auditﬁf froﬁ time to time. ‘The applicant;submitted a‘
}u:ther repreéentaﬁidn on 15.4.1988(Annexure-VIII) %?2!5
juhich he reﬁeived}a reply from the Accountant General -
étating that,isince'he was reverted to a louer pusﬁ at
his ouﬁ raquést wee.f. 31.8.1978 in his former office
prior te his unilateral tfansfer'to the office of the
Accountant General, Kerala, thers was no scope of accept-
ance of his reqhest, Annexure-IX is é copy of this memao.
While the applicant was to retire on 31.3.1989, he hes
filéd this.applicationlon 27.3.1989 challenging the
Aﬁnexuré-l;l ﬁrder dated 1.§.1978'of the Accountant General ,Kar
'Véftéka;.transfering him substantivezzovthe post of ordinary

auditor uw¢e.f. the Afternoon of 31.8.1978, Annexure-IV

order of Accountant General, Karnataka, Bangalore datsd
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August, 1978, fixing his pay at Rs,560/- under FR 22(a)(iii)

WweBePe 1.9,1978, Annexure-VII memo issuéd_from the office
of the'Accounfant General, Kerala, Tvm, dated 30.10.1987
informing him that the request made in his representation
dated 31.3.1987 for protectioﬁ of hié‘pay in fha post of

selection grade auditor could not be accegded, and the

Annexure=-IX memo dated 12.9.1988 of the Accountant General,

Keralé.informing him that the Headquarters office has stated'

that since he was reverted to a,post of ordinary grade audltor

that of ‘
from/the selection grade auditor at his own request w.e.f.

a | ‘
31.7.1978, thsre was no scopé‘of acceptance of his plea for
protection of pay, énd praying that these ordérs may.be
quaéhed, and that it may be declared that provise (2) to
Rule 15 to Fundamental Rules may ba declared as/ﬁnconstl-

tutional, null and,void, and that the raspondents may be

dirscted to deem that the applicant had continued as sele-

i

ction grade'auditor notuithétanding his transfer to Kerala

in the louwer post and to pay him all consaquential monetary

interest
beneflts 1nc1ud1ng4at the rate of 12% RNXBERNR per annum
b’ L’—"

on the difference in pay and also to fix his pensionary
benefits accordingly. It is averred in the application

that Rule 15 of the Fundamental Rules is violative .tad}_

(2)
Article 311,0f the Constltut1on of India which provxdes

shall be reduced in rank

A that no member of a civil service/except after an enquiry

a_—

QY

in which he was informed about the charges against him and

‘given him a reasonable opportunity of being heard. It has

' applicants' :
-been further averred that the/transfer to a lower post was

Li/ 9005/"
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illegal as the consent given by him was niEfree being
influsenced by bressupe of circumstancés. As the fixation
"of pay in the Iouér grade has caused substantial reduction
in his total amoluments by way of pay and bension, the

applicant has prayed that the respondents may be directed

to set right the injustice done to him.

2. In tﬁe reply statemsnt the respondents hava'conteﬁded
that the claim in the application is barred by limitation

in view of the Section 21 of the Administrative Tribunals

Act, since cause of action has arisen in 1978, more than
RS Y
three yesars ﬁﬁnr coming into being of the Central Adminis-
‘. fv - .

/and that there- trative Trxbuna%ﬁ It has also been contended that, since
fore this Tribunal - ' '

has no jurisdic-
tion to entertain

the doun-gradation was made only at his pesquest for the
the application | |

purpose of getting a transfer to Kerala, his oun state,

there is no violation of Article 311(2) of the Constitution

of India.

3. | Ue have heard the arguments of the counsel on either

side and have also cafefully perused'the documents produqed.

4, . The cause of action on which the application is

founded is baéed on Annexure=III order of the Accountant .

Gerarai, Karnétaka datad‘1.9;1978 uvhereby the_applicant
was transferrea as:ordinary grade auditory His pay was
Pixed at RsmSéD/— as per order of the Accountant General
Karnataka ih‘Uctober, f973 under FR 22(a)(iii) w.e.f. 1.9.1978,

eesb/=
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Annexure-IV, The applicant's grievance is against a

reduction in his pay consequent on his transfer to the

which S
lover grade/occurred in 1978. Section 21 of the Admi-

n’)\/

nistrative Tribunals Act reads as Pollous:

"21.Limitation-€1) A Tribunal shall not
admit an application,=~

(a) in a case where a final order such

as is mentioned in clause(a) of sub-
section (2) of Section 20 has been made

in connection with the grisvance unless

the épplication is made, within one year
from the date on which such final order

has been made; ‘

(b) in a case whers an appeal or reprasen-
tation such as is mentioned in clause(b)

of sub-section(2) of Section 20 has been
made and a period of six months had expired
thereafter uitﬁout sdch final order having
been made, within one year from the date aof
expiry of the said period of six months.

2, Notwithstanding anything contained in
sub-saction(1), where=-

(a) the grievance in respsct of which an
application is made had arisen by reason

of any order made at any'time during the
period of three ysars immediately preca~~'
ding the date on which the jurisdiction,
powers and authority of thas Tribunal becomes
exercisable under this Act in respect of the
matter to which such order relates; and

(n) no proceedings for the redressan of such
grisvance had been commenced before the said
date before any High Court,

the application shall be entertained by the
Tribunal if it is made within the period
referred to in clause(a), or, as the case

may be, clause(b), of sub-section(1) or
within a period of six months from the said
date, whichever period expires later.

...7/-'
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(3) Notwithstanding anything contained in
sub-section (1) or sub-section(2), an appli-
cation may be admitted after the period of
one year specified in clause (a) or clause
(b) of sub-section (1) or, as the case may
be, the period of six months specified in
sub-section(2), if the applicant satisfies
the Tribunal that he had sufficient cause

for not making the application within such
period,"

The - grievance of the applicant in this case arose in the
year 1978, much more than thres yéars prior to 1.11.1982
on which date-thé jurisdiction, powers and authaority

of the Tribunal became exerciseable under the Admi-
nistrative Tribunals Act. The Pact that the appl@cant
has mada'represantatinn‘in 1985 aﬁd 1987 will not revivs
the cause 0f action becausé.successive répresentation%k
will not alter the legél position. Thi;'position has

been settled by the 'rumng;zfthev Central Administrative
Tribunal»in VK Néﬁra V;-Secratary, ATR 1986 CAR 2093 and
Dr.(Mrs, )Kshama Kapur V. Union of India 1987(4) ATC 329,
The Bangalore Bench of the Central Administrative Tribungl
has in Application No0.1768/88 in the case of K.Ramachamdra
Rao Us.Accountént General, Karngtaka, a copy 6? thch is
produced as Annexure-R1(a) by thé respoddents acceptad

this position. It has been observed in the above order:

"Whatever be merits of the claims of the
applicant on which we express no opinion
that claim was re jected by svery one of .
the authorities including Government in.1981
or well before 1.11.1982, 1If that is so

eee8/=
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then as pointed out by this Tribdnal
in Mehra's case we have no jurisdiction
to sntertain this application and adju-
dicate the same. The fact that the
applicant has continusd to make repre-
sentations and the earlier re jections
had been reiterated on B,12.1987 as
pointed u%ﬁ/in,Kshama Kapurs case will
not alter that legal position at all,
On this it follous that this matter
which afose prior to 1.11.1982 is out-
side the jurisdiction of this Tribunal
and cannot be adjudicated by us., If
that is s0, then we cannot examine the
metits even if the same is well-founded.
We thersfore, dacline:: to examine tha

- mepits,” |

Since the impugnesd orders Annexure-III and IV, transfering
the applicant as ordimary qrade auditor substantivély from
the post of substantive selection. grade auditor and the

order fixing his pay at Rs.560/- w.e.f. 1.9.1978 were

passed on 1.,9.1978 and Octeber, 1978, ‘the grievance of

the applicant has arisen in the'year 1978. Therefarg,
though he made.representations later which were turned
doun by Ahnéxu:e-VII order dated 30.10.1987 and Annexure-
IX order datéd 12.9.1988., these peﬁraséntations would not

. [ SR
revive the cause of action which had already become time=-

barred. In view of the legal position explained in the

case of VK Mehra and Or.Kshama Kapoor, we are of the view
that the application is barred in view of the Section 21
of the Administrative Tribunals Act, and that we have no

jurisdliction to entertain the application.

5. The learned counsel for the applicant argued that,
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sidce down-gradation Fromvthe post of selection grade of
auditor to that of ordinary grade auditor amounts to

reduction in rank, since that was not done in the case

" of thé applicant after an enquiry as provided for in

Article 311(2) of the Constitution of India, the action
is Qoid abinitio, and that, theréforé, the law of limi-
tation will not be be applicable to such cases. This
argument has no force because the applicant was reverted
to.fhE'post of ordinary auditor only at his oun request.
Théllearned counssl argued that, even at request it is
notYOpen for the Government to reduce a persqn‘Pfom
higHer post to a lousr post. Tﬁis argument-is fapacious

because if that principle is accepted the Government

: be
will notl}nAa position to accept ths resignation submi-

tted by a Government employee and terminate his services

accepting the resignation.

6. ~ Fbr the reasons mentioned above, we find no merit .

in the ahplication and we dismiss the same without any

order as to ¢

\ ' 1€ K _,,/”15T§;¥;,
(A.ViHARIDASAN) (S .P.MUKERII)

JUDICIAL MEMBER. A VICE CHAIRMAN
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