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ORDER 

HON'BLE MR T..N.T,NAYAR, ADMINISTRATIVE MEMBER 

The applicant, a Regional Provident Fund Commissioner 

(RPFC) Grade-Il, Employees' Provident Fund Organisation sihce 

22.3.93 and now stationed at Thiruvananthapuram, is aggrieved 
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by A-3, A-4, A-S. A-8 and A-9 orders whereby the respordents 3 

to 13 who are all juniors to him in the cadre of RPFC Grade-Il 

as per A-i seniority list, have been promoted to the cdre of 

RPFC Grade-I superseding him and overlooking his eligibility 

and merit in terms of A-2 Recruitment Rules. The applican,t 

seeks the following reliefs: 

1) To call for the records leading to A-3, A-4, A-5, 

A-8 and A-9 orders and set aside the same asillegal 

and arbitrary to the extent the said orders 1promote 

respondents 3 to 12 from the cadre of RPF Commissioner 

Grade-Il to RPF Commissioner Grade-I. 

• ii) To declare that the applicant is entitled to be 

promoted with effect from the date of promotion of the 

3rd respondent and assigned seniority above the 3rd 

respondent in the cadre of Regional Providnt Fund 

Commissioner Grade-I. 

iii) To direct the respondents 1&2 to take immediate 

steps to promote the applicant to the cadre of 

Regional Provident Fund Commissioner Grade-I and 

assign him seniority above respondents 3 to 13. 

2. 	According to the applicant, he had an unbiemished 

qualifying service record in the feeder cadre Of RPFC Grade-Il 

and was thereforewell within the zone of consideration when 

promotion from the cadre of RPFC Grade-Il was effected in 

August 2001. When respondents 3 to 13, being juniors Ito the 

C 	 H 
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applicant, were promoted as RPFC Grade-I by A-3, A-4 and A-5 

orders and the applicant was denied promotion, he made A-6 

representation dated 10.9.2001 which evoked no response. 

Therefore, the present 0..A. was filed. However, the official 

respondents continued to make further promotions from amongst 

the applicant's juniors as is evident from A-8 and A-9 orders. 

Even after filing this O.A. the official respondents made 

several promotions including that of the 13th additional. 

respondent. 

3. 	1 In their reply statement, the official respondents 

opposed the applicant's averments and sought to defend their 

action by stating that as per the provisions of the Employees 

Provident Fund Organisation Recruitment Rules[Rl(b)] read with 

the instructions of the DOPT regarding composition and 

functions of and procedure to be followed by the DPC, method 

of promotion to the post of RPFC Grade-I is based on selection 

by merit with bench mark of 'Very good'. As on 1.1.2001, 24 

officers in the feeder cadre of RPFC Grade-Il were considered 

for promotion to RPFC Grade-I against 10 vacancies for. the 

year 2001-2002. The DPC would grade the officers as 

'Outstanding', 'Very good', 'Good', 'Average' and 'Unfit' as 

the case may be.. Those who are graded as 'Very good' and 

above would be included in the select panel. The seniority is 

not the solitary criterion for promotion to the post of RPFC 

Grade-I for which the DPC would follow the procedure set out 

for selection by merit and after making an over all assessment 

of the service records of the officers in the feeder cadre.. 

Those who could not obtain the proscribed bench mark of 'Very 

. 
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good' were not included in the panel. . 	Thus, selection by 

merit involved assessment of service records and 

categorisation in order to see how many obtained the bench 

mark of 'Very good' and above. . A-6 representation had been 

considered and disposed of by R1(c) communicatior dated 

18.6.2002 rejecting the applicant's claim as the over all 

grading allowed by the DPC on the basis of the applicant's 

ACF for the material years was not upto to the bench mark of 

'Very good' for the years 1996-97, 1997-98 and 1999-2000 out 

of the five years from 1995-96 to 1999-2000 considered by the 

DPC vide R1(c). The DPC was unaware of any adverse remark for 

any of the years and hence there. was no requirement on its . 

part to communicate any remark, the respondents would 

maintain. Accordingly, there was no denial of any prTomotion 

by supersession and there was no material to show any -bias or 

prejudice, the respondents would urge. 

4. 	The applicant In his rejoinder has maintained that 

admittedly, there is no adverse entries in the applicant's 

ACR5, that any grading below the prescribed bench mark would 

affect the career prospects of the individual and that 

therefore, such remark would amount to adverse entry, which 

should have been communicated before such entries were 

considered for purpose of promotion. The applicant wou1d rely 

on the Supreme Court's decision in Gurdial Singh Fijji /s 

State of Punjab [1979 (1) SLR 804] and LJ..P..JalNigam Vs 

Prabhat Chandra Jain[(1996) 2 SCC 363].  The applicaht wouic 

refer to A-iC, A-il and A-12 letters of commendation or 

special appreciation with particular reference to the work c 	
H 	 H 



done in the very yoarsfor which the applicant is now alleged 

to have received below the bench mark grading. Having failed 

to communicate the below the bench mark grading to the 

applicant, the DPC ought to have ignored such uncommünicate.d 

entries of the ACR. Promotions of 12th and 13th respondents 

having taken place after the issue of Government of India 

O.M,F.No.35034/7/97Estt(d) dated 8.2.2002 putting an end to 

the concept of supersession, was not in order. The Tr.bunal's 

specific direction not to ignore the element of seniority even 

In respect of ad hoc promotion to the grade of RPFCGrade-I 

has been flagrantly violated, by promoting the applicant's 

juniors even after the Tribunal's directions, the applicant 

would maintain. 

S. 	In the course of hearing of N1..A.978/2002 filed by the 

applicant, the official respondents were directed to produce 

the ACRs of the applicant and the party respondents for the 

Tribunal's perusal in the light of their statement regarding 

the applicant falling short of the prescribed bench mark 'Very 

good' and these documents have since been produced. 

6. 	We have perused the records and have heard Shri Vinod 

Chandran, learned counsel for the applicant and Shri 

NN.Sugunapalan, learned coUnsel forrespondents 1&2. Learned 

counsel have filed argument notes explaining their repoctive 

stand. We have also examined the ACRs produced for our 

verification along with the synopsis of the gradings given in 

the ACRs and the over all grading for each year as awarded by 

the DPC. Shri Vinod Chandran has based his contentions on the 

E-1 
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proposition that an entry in the cCR, whether it be below the 

already declared bench mark of 'Very good' or in the nature of 

downgrading an ACR rating which is otherwise equivalent to or 

above the prescribed bench mark grading ought to have been 

communicated to the applicant before a decision regarding his 

exclusion from the select list was taken. According to the 

learned counsel for the applicant, since admittedly the 

promotions to the cadre. of RPFC Grade-I were made against the 

vacancies upto the year 2001-2002 the ACR5 of 2000-2001 also 

required to be considered. Referring to the synopsis of ACR 

gradings for the years 1994-95 to 2000-2001 furnished by the 

respondents, the counsel for the applicant would state that 

for the year 1994-95, the applicant was rated Very gpod' both 

by the Reporting Officer and the Reviewing Officer. However. 0 . 

in the subsequent years, i.e. 1995-96, the Reviewing Officer 

has graded him as 'Good' only and such a grading has to he 

necessarily construed as adverse in nature since there  isa., 

down grading as compared to 1994-95. It is also below 'the., 

admitted bench mark of 'Very good'. Learned counsel for the 

applicant would forcefully contend that non-communication of 

adverse entries in the ACRs would tantamount to denial of 

natural justice as held by the Supreme Court in Gurdia.. Singh 

Fijji Vs State of Punjab & others [1979(1) SLJ 8041. Entries 

in the ACR5 which were the effect of down grading are adverse 

in character and have to be necessarily communicated as laid 

down by the Hon'):>le Supreme Court in U.P. Jal Nigam and 

others Vs Prabhat Chandra Jam [(1996) 2 SCC 3631, according 

to the learned counsel. Remarks which have potential of 

adversely affecting an employee's career have been held to be 
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adverse remarks which have to be necessarily communicated to 

the employees as held by the Allahabad Bench of the C.A.T. in 

tidai Krishna Vs Union of India [(1996) 33 .ATC 802],  Bángalore 

Bench of the C.A.T. in G..Chenkamalam Vs Union of India 

[(1998) 37 ATC 3541 and the Principal Bench of the C.A.T. in 

O..A456/2000 8..LSrivastava Vs Union of India. Learned 

counsel for the applicant also placed reliance on the decision 

of the Full Bench of the C.A.T. Mumbai Bench inNanik Chand 

Vs Union of India(O..A..No559/2001 dated 23.7.2002) wherein the 

various decisions of the various Supreme Court and the C.AT. 

were surveyed while considering the question whether any 

grading in the ACR which fell short of the prescribed bench 

mark need to be communicated to the employee even though such 

grading per se may not be adverse. Learned counsel would also.' 

take us through the Bombay High Court's decision in Dr.Binoy 

Gupta Vs Union of India and others [2002(3) ATJ 7] for the 

proposition that non-selection of' an employee for promotion on 

account of uncommunicated downgrading in ACR was vitiated and 

hence reconsideration of the employee for promotion by 

ignoring the •ACRs for the years in 	which 	there 	was 

uncommunicated downgrading would be warranted. In 1996-97 

also the entries were 'Average' and 'Satisfactory' which in 

relation to the 'Very good' rating of 1994-95 and the 

ignorable entry for 1995-96 were adverse in nature. In 

1997-98 although the Reporting Officer's grading of 

'Satisfactory' was upgraded as 'Very good' by the reviewing 

authority, the Chief Provident Fund Commissioner in his note 

dated 31399 gave him a downgraded rating of 'Average' 

without recording any reason therefor, and without 

C) 
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communicating the same to the applicant. 	The entry for 

1998-99 also was 'Good' and the same viewed against te 'Very 

good' rating for 1997-98 before unjustifiably downgrading . it 

into 'Average' would assume the character of adverse and hence 

called for communication to the applicant. Therefore the 

argument that there was no adverse entry to be communicated to 

the applicant and by applying the norms for selection by 

merit, the applicant would have no chance for promotion was 

unacceptable, the learned counsel would maintain. The 

applicant should, therefore, be deemed to have obtained the 

bench mark grading in the relevant years and ought to be 

considered by a review DPC ignoring the ACRs in which there is 

uncommunicated down grading, the learned counsel would urge. 

7. 	Reiterating the averments in the reply statement and 

the Annexures thereto, the learned counsel for official 

respondents would point out that there was no adverse remark 

in the applicaniYs ACRs which called for communication. There 

is no allegation of malafides against any of the superior 

officers or the Members of the DPC. According to the learned 

counsel, the period considered by the DPC was five years from 

1995 to 2000and the applicant had obtained a grade of 'Very 

good' only in the years 1997-98 and 1999-2000. In 199-96 and 

1996-97 the applicant got ratings below the proscribed bench 

mark of 'Very good'. In 1997-98,the applicant's reporting 

officer assessed him as 'satisfactory' though the reviewing 

authority upgraded it to 'Very good'. However, for 1998-99 

the applicant again went below par and was graded, only as 

'Good' by the reviewing authority and there was no grading by 

0 
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the reporting officer. 	In 1999-2000 while the : Reporting 

Officer' graded him as 'Very good', the reviewing authority 

down graded it to 'Good' which fell short of the prescribed 

bench mark. The learned counsel for the respondents, would 

therefore contend that the dictum laid down by the Hon'ble 

Supreme Court in U.P. Jal Nigam and others Vs Prabhat Chandra 

Jam's case was not applicable as it was not a case of 

downgrading in any particular year and as the applicant had 

achieved 'Very good' only in two years out of the five year 

period considered. The learned standing counsel would 

maintain that the DPC could examine only the ACRs of the five 

relevant years and that in this case, the first year of the 

five year period was 1995-96. The whole case of theapplicant 

was that for 1994-95, he got 'Very good' and therefore any 

subsequent downgrading ought to have been communicated. This 

argument was unsound according to the learned counsel, since 

the reporting authority and the reviewing authority did not 

have the opportunity to examine the previous records of the 

applicant before assessing his performance for the particular 

year. The respondents acted bonafide in the best interest of 

the organisation, it is urged. 

8. 	We have given our anxious consideration to the issues 

raised by the applicant, with reference to the pleadings and 

having regard to the contentions put forward by the rival 

counsel. The question that arises for consideration before us 

is whether or not the applicant's exclusion from the select 

list for promotion from the cadre of RPFC Grade-Il to RPFC 

Grade-I is justified on theground that the over all rating 

given to him by the DPC on the basis of his ACRs fell short of 

C 
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the prescribed bench mark 'Very good' though theACR entries 

per se were not adverse in nature. An allied question of 

whether or not down grading in the ACR of a particular year 

below the bench mark in comparison to the grading given in the 

ACR of the previous year which is equivalent to or above the 

prescribed bench mark should be communicated before the DPC 

might undertake the over all grading has also been raised. 

9. 	In Gurdial Singh Fijji Vs State of Punjab and others, 

the Apex Court has reiterated the well settled principle that 

in accordance with the principles of natural justice, an 

adverse report in a confidential roll cannot be acted upon to 

deny promotional opportunities unless it is commuricated to 

the person concerned so that he has an opportunity to improve 

his work 'and conduct or to explain the circumstances leading 

to the report. The Hon'ble Supreme Court held that such an 

opportunity is not an empty formality, the object, partially 

being to enable the superior authOrities to decide whether, on 

• consideration 	of the explanation offered • by the person 

concerned, the adverse report is 	justified. 	Strictly 

speaking, the factual situation obtaining in the case 

considered by the Apex Court is different from the one before 

us. That was a case of clear adverse report in respect of 

which the employee concerned had given an explanation but the 

explanation was not finally disposed of, thu's leaving the 

question of the finality of adverse entry undecided. In the 

case before us, there is n6 adverse entry perse. Two types 

of entries are noticed in this case as we will see presently. 

One is an entry in the ACR which is clearly below the bench 

c 
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mark of 'Very good'. Another is an entry that has got the 

effect of downgrading the entry given by the Reporting Officer 

or the reviewing officer in the very same year or in 

comparison to that of the previous year. 

10. 	In U.P.Jal Nigam Vs Prabhath Chandra Jain and others 

the Honble Supreme Court has considered a similar situation. 

That was a case where the bench mark was 'Very good' but the 

graded entry was below the prescribed bench mark. Taking note 

of the fact that the High Court rejected the plea that down 

grading entries in ACRs could not be termed as adverse entries 

so as to obligate the Nigam to communicate the same to the 

employee and to attract a representation, the Hon'ble Supreme 

Court also considered the contention that when the nature of 

entry does not reflect any adverseness, that is not required 

to be communicated. The Apex Court held: 

if the graded entry is of going a, step cown, like 
fallirg from 'very good' to 'good' that may not 
ordinarily be an adverse entry since both are a 
positive grading. All that is required by the 
authority recording confidentials in the situation is 
to record reasons for such downgrading on the personal 
file of the officer concerned, and inform hiri of the 
change in the form of an advice. If thevariation 
warranted be not permissible, then the very jburpose of 
writing annual confidential reports would be 
frustrated. Having achieved an optimum level the 
employee on his part may slacken in his work relaxing 
secure by his one-time achievement. This would be an 
undesirable situation. All the same the sting of 
adversoness must, in all events, not be reflected in 
such variations, as otherwise they shall be 
communicated as such. It may be emphasised that even 
a positive confidential entry in a given case can 
perilously be adverse and to say that an adverse, entry 
should always be qualitatively damaging may not be 
true,. 	In the instant case we have seen the service 
record of the first respondent. 	No reason for the 
change is mentioned. The downgrading is reflected. by 
comparison. This cannot be sustain. Havingexplained 
in this manner the case of the first respondent and 

12)-;, 



13 

the system that should prevail in the Jal Nigam, we do 
not find any difficulty in accepting the ultimate 
result arrived at by the High Court" 

11, 	In the light of the above decision of the Apex Court, 

any down grading in the ACR entry in a particular year with 

reference to the entry in the ACR for the immediately previous 

year, although cannot be adverse per se has an element of 

adverseness about it and hence it has to be communicated to 

the employee after recording in his personal file the reasons 

for such down grading. Thus when there is a perceptible fall 

in the grading of an employee's performance as compared to the 

preceding year's grading, such down graded entry requires to be 

communicated in the light of the Apex Court's decision cited 

above, as such entry is held to have adverse effebt on the 

career prospects of the employee. However, the Apex Court's 

above cited •decision does not lay down the proposition that 

whenever an ACR entry is below the bench mark, it has to be 

necessarily communicated. The question that would arise is 

whether a grading which per se is not adverse in nature but is 

certainly below the bench mark should be communicated to the 

applicant. 

12. 	In Manik Chand Vs Union of India(O..A..No..559/2001), the 

following question was referred to the C..A.T..(Fuli Bench), 

Mumbai: 

"In the case of selection, where a particular bench 
mark has been prescribed, whether any gradings in the 
ACR which fall short of bench mark need to be 
communicated to the reportee even though the 
grading/report perse may not be adverse.." 



The Tribunal examined the vast body of case law on the point 

including the Supreme Court's decisions in Gurdial Singh 

Fljji's case UP,.Jal Nigam's case cited (supra) and also the 

orders of the various Benches of C.A.T. relied on by the 

applicant herein and found that none of the cases laid down 

any ratio in regard to the communication of remarks which are 

below the bench mark but are not adverse themselves. The Full 

Bench, therefore, undertook to examine whether the grading 

below the bench mark should be communicated mandatorily or 

they should be ignored while Considering the concerned 

employee for promotion by DPC. Noting that it is only whena 

DPC meets that the question whether a 'Good' positive entry 

has an adverse effect or not -qikn. be  decided, as it is only 

then that an independent assessment is made with reference to 

the ACRs, the Full Bench of the Tribunal was of the view that 

no purpose would be served by communicating such entries 

except to bring those to the knowledge of theconcerned 

person, According to the Tribunal, no improvement could be 

expected in regard to the years under review because of a lack 

of Communication of such entries. On consideration of the 

various aspects, the Tribunal held: 

in our considered view, there is no need to 
communicate the non'-adverse remarks or grading to the 
concerned Government servant, Besides, the Government 
servant only has a right to be considered for 
promotion and not right for actual promotion or 
selection. Therefore, it cannot be said that any 
principles of natural justice will be violated if the 
grading/entry below the bench mark are not 
communicated to the Government servant. 

On the practical aspect of the exercise of communicating every 

remark/grading not adverse per se, but falling short of the 

prescribed bench mark in the ACRs the Tribunal made the 

following observation: 



is - 

Thus, communication of remarks/grading, which are 
not adverse perse, but which fall short of bench mark 
would be a gigantic exercise requiring lot of man 
power and consuming lot of time. The effort may not 
be commensurate with the result to be achièved." 

The Tribunal summed up its conclusions thus: 

"17. 	That apart, in our considered view, in the 
matter of selection, what matters is comparative 
merit, the better person wins, It is likely that a 
person may achieve the bench mark grading and yet may 
not get selected. 	It is a competition among the 
eligible 	candidates when it comes to selection. 
Considering the above discussion and the practical 
difficulties involved, we hold the view that it is not 
necessary to communicate the remarks/gradings which 
are not below the bench mark prescribed for promotion 
to a particular post in respect of selection posts. 
There is no quarrel for communication of those 
grading/remark, which have been down graded or whether 
there is a steep fail as has been held in U.P. Jal 
Nigam (supra) and Gurudayal Singh Eijji(supra)." 

	

13, 	1, In the more recent case of Dr.Binoy Gupta Vs Union of 

India & others[2002(3) ATJ. 7] where promotion was denied to a 

senior Central Government officer on the basis of the ACR 

containing uncommunicated down graded entries, the Bombay High 

Court held that where down grading in the ACR is not 

communicated, non-selection of the petitioner for promotion to-

the higher post on the basis of such ACR would be vitiated. 

The High Court directed to the respondents to convene a Review 

DPC and reconsider the case of. the petitioner ignoring the 

downgraded entries in the relevant ACRs and promote the 

petitioner, if found otherwise suitable. 

	

14. 	On a perusal of the ACRs and the DPC proceedings, we 

notice that the period of assessment in this case covers the 

years 1995-96 to 1999-2000, both inclusive. The following are 

the ratings as reflected in the ACRs for the period 1994-95 to 

2000-2001: 

C) 
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Year 	Reporting Officer's 	Review Officor's 
remark 
	

Accepting Cfficer's 
remark 

1994-95 
1995-96 
1996-97 
1997-98 

1998-99 
1999-2000 
2000-2001 

'Very good' 

'Ave rage 
Satisfactory' 

Nil 
'Very good' 
Excellent' 

'Very good' 
'Good' 
'Satisfactàry' 
'Very good' 
(Reviewing Officer) 
The CPFC as Accepting 
Authority 	vide 	his 
note 	dated 	31.399 
reviewed 	 the 
applicant's ACR 	for 
1997-98 	with 	the 
rating 'Average'. 
'Good; 
'Good' 
'Very good' 

15. 	We find that the principles enunciated by the Apex 

Court in the case of U,P.Jal Nigam's case supra and followed 

by the Bombay High Court in Dr.Binoy Gupta's case are squarely 

applicable to this case. The findings of the C.A.T. Mumbai 

Bench, in our considered view are of limited application: The 

applicant has apparently taken the grading he got for the year 

1994-95 as the basis for his contention that there was a 

downgrading in 1995-96 which was below the bench mark and was 

hence to be communicated. We notice that for the year 

1995-96, the reporting officer failed to give any rating which 

according to us, is irregular inasmuch as an appropriate 

ratinq ought to have been given But the reviewing authority 

graded him 'Good' which obviously is below the bench mark 

'Very good'. it is also clear that such rating is below the 

rating of 'Very good' awarded to him in the immediately 

preceding year. There was no communication of such a 

downgrading. The rating for 1996-97 is 'Satisfactory' and the 

same is obviously below the prescribed bench mark grading. 

For the year 1997-98 though the reviewing officer has upgraded 

H 
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the reporting officers rating of 'Satisfactory' to 'Very 

good', the accepting authority again down graded it to 

'Average', admittedly as per a note dated 31.3.99 forming part 

of 1997-98 ACR. Such down grading entry is not based on any 

•  material reasons and also remains uncommunicated. In 1996-99 

while admittedly the Reporting Officer again gave •a 'Nil' 

rating which means no rating at all, the reviewing authority 

is seen to have given the applicant the grading of 'Good'. It 

is clear that there is a down grading in 1998-99 in relation 

to the 'Very good' rating awarded by the reviewing authority 

• 	 for 1997-98. For 1999-2000 while the Reporting Officer has 

• 	 given a rating of 'Very good' the reviewing authority has down 

graded it to 'Good'. 	There is therefore, a down grading in 

relation to the Reporting Officer's rating which was 

equivalent to the prescribed bench mark but such down grading 

was not communicated to the applicant. Such down grading 

which has serious repercussions on the career prospects of the 

employee cannot be sustained in the light of the ratio of the 

Apex Court in U.P.Jal Nigains case(supra), follwed by the 

Bombay High Court in Dr..Binoy Guptas case(supra) underfactual 

context strikingly similar to the one obtaining in this case. 

16. 	We, therefore hold that there is down grading in the 

applicant's ACR resulting in variation from the prescribed 

bench mark grading of 'Very good' to 'Good' or oven below that 

and that such down grading, whether it be with reference to 

the same year's rating or to the immediately previous year's 

rating, having an adverse effect on his promotional prospects, 

0ught to have been communicated to the applicant. The 

a) 
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respondents having failed in this respect cannot rely on 

these ACR entries and contend that the applicant was not 

selected for promotion to the post of RPFC Grade-I on grounds 

of such ACR entries fallinci short of the bench mark. 

17. 	In the result we dispose of the O.A. directing the 

respondents 1&2 to convene a Review DPC for the purpose of 

reconsidering the applicant for promotion to the post of RPFC 

Grade-I ignoring the ACRs of 1995-96, 1998-99 and 1999'-2000 

and the down graded entry given by the accepting authority, 

viz, the Central Provident Fund Commissioner for the year 

1997-98, and, if the applicant is found suitable for promotion 

on reconsideration of his case on the above lines, issue 

consequential orders promoting him with effect from the date 

his immediate junior was promoted with all consequential 

benefits flowing therefrom. The entire exercise of convening 

of the Review DPC and issue of appropriate orders asdirected. 

above shall be completed within a period of four months from 

the date of receipt of copy of this order. There isno order. 7 
as to costs. 

Dated, th4 23rd Octoe, 2003. 
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