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JUDGEMENT

Shri *R:Rangaraijany

The applicant having been aggrieved by the termination

of her services from the post of E.D.5.P.M., Naduvathunagar,

has filed this O.A. under Section 19 of the Administrative

Tribunals Act of 1985 praying for the following reliefs:-

"(i) To declare that the termination of applicant’s
services from the post of EDSPM Naduvathunagar is
null and void and that she continued in service
and to quash Annexure-I, IV,VI and VIII, in so
far as those orders affect the applicant.

(ii) To declare that the selection of the 4th respondent
as EDSPM Naduvathunagar is illegal as the applicant
was denied selection without considering her claim
in accordance with law by giving weightage/preference.

(iii) Grant the cost of this Original Application.®"
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The brief facts of thié tase are 8s follous:
2 The :egélér.EDSPm, Naduvathunagar, Shri PA Sadhique
was promot ed énd posted as Postman with effect from 18.1.91.
The applicaﬁt,’uife of Shri PA Sadhique worked against
this vacancy from that date as per Annexure=1I, While
_action was initiéted for seléction of a regﬁlar candidate
th¥0ugh*ihe Employment Exchange, the applicant_filed
0.4. 576/91'énd obtained interim orders that ;he:sgould
also bavconéidered'alongwith other candidates Sponsored;

- by the Empl&yment Exchange. ﬁn ihterim order Anne*ure-III
dated 12.4.91 was issued by this Tribunal’ according ly
she was considered. As pe;tfhe‘interim order aé Annexure=-II1
she should alsc be continued in the post until she is
réplaced by a regﬁlar.yappbintee. "In the meantime, :
another 0.A. No.1182/91 uas filed by onelSmt MS Beena
.belating to the same post and in tﬁgt O.A. this Tribunal
directed that further actién‘in the‘selection for the post
of EDSPM, Naduvathunagar should be kept in absyanca,
Houwever, the Sub Divisional Idspectorupostal,Shartallai,
the 2nd néspondent in this case posted the 4th respondent
on a.provisioﬁal basis as pér Annexure IV dated 5.8.91,
'fhe applicant submitted representation té the 1s£
responaent stating that £he provisiocnal appointment of,.
the 4£h.fespohdent as per Annexure IV is contrary to the
interim order dated 12,4;91 (Aﬁnexure-III) and requested

that the applicant may be allowed to continue till

regular appointment is made. This representation is at

D%
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Annexure-v. On 8.8.91 the respon&ént informed the
applicant that the selectién to the post of EDSPM ;
Naduvathunagar is'ié accordance with the interim order
of the Tribuna;.and that she'sh0uld hand over charge .

ﬁo the 4th respondent failing which action will be

initiated against her. The above said instruction may

be seen at Annexure VII. The applicant, thereafter
filed an MP No0.953/91 praying for a direction to the
respondent to.fe-éngage the applicant as EDSPM,
Naduvathunagar forthuith as the appointment of dtﬁ
respgndent.is in yiolation of the interim order in
OA 576/91 and OA 1182/91. The Tribunal issued'aﬁ,

interim order, Annesure-VIII instructing the 1st

 respondent to appear before the Tribunal with a

statement to the effect that the appointment of the

%y/ been made

4th respondent has@nadvertently The 1st respondent

did comply with the order of the Tribunal and reinducted

the applicant which can be seen ‘from Annexure IX.
3 In the final order in OA 576/91, this Tribunal

has permitted the 1st respondent to reinduct the 4th

‘respondent with immediate effect as he was a regularly

4

selected candidate and the B.A. 1182/91 was also withdrawn

in the meantime. This order of the Tribunal at

Annexure XII had given the liberty to the applicant to

file a fresh application ¢hallenging the selection in
case thé applicant is not selected and also challenging
the mode of termination in pursuance of the Tribunals

order for reinducting the selected candidaﬁe, terminating
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the service of the applicant. Against this background,
the present D,A. has been filed. The applicant
challenges the selection of the 4th respondent and. also
her termination without follouing the extant rules.

4 The r espondents in their reply statement

denied the fact that the applicant has been working as
. EDSPM, Naduvathunagar in a provisional capacity. The
respondents emphatically state that the applicant was
only a leave substitute and was grk continuing in
service on the strength of interim orders issued by the
Tribunal., They had reinducted the 4th respondent as per
the ordefs of this T?ibunal replacing the applicant.

The applicant managed to work as per interim orders of
this Tribunal and she was not appointed by a competent
authority. They further aver. that the applicant was
also considered alonguwith others for the post of EDSPNM,
Naduvathunager, but she did not qualify in the selection.
Inadvertently, the appliéant was replaced by the 4th
respondent uitﬁoﬁt following the interim orders of this
Tribunal, but was set right when it was brought to their
notice. Finally, she was replaced by the regularly
selected candidate as per the final judgment of this
Tribunal dated 9.1.92. Under these circumsances, the
respondent submits that there has been no violation of
any law under the Constitution of India. Hence, they

pray for the dismissal of this 8.A. as it is devoid of

any merits,

V



5 In the rejoinder, the applicant contends that.
the provision of‘Chapter U-A of the ID Act was not followed.
On the Qate of her terminaﬁioni she had more than 1 year
of continuous services and hence,. the respondents were
bound to camply.uith Chapter V=A of the ;D Act. The
4applicant also submits thaf, as per Annexure XII, the
Tribunal has specifically indicated that it uould'bé open
to the applicant to chal}enée the selection of the 4th
respondent and also the mode of her termination from
.seréice. She furﬁher submits t hat by giving no weightage

. " for her past services as EDSPM, Naduvthunagar,
to the applicant/ the raspondents have committed serious
error in the selection process and for that reason the
selection propeedings are illegal./ She further contents that
her continqancevin the post>is in accordance with rules,
as no regular appointment would have been made till
withdrawal of OA 1182/91. Shé further contends for purpose
of‘calculating continucus serQice oﬁ applicability of
provisions of ID Act, no distinction can be made on the
'grqund that the épplicant was continuing on the basis of
interim orders passed by this Tribunal,
‘6 ?ua have heard the learned counsern both sides
and also perused the records carefu}Ly’produced before us.
The first point to be examined in our opinion is in regard
to the legality of the sélsctioﬁ wherein the 4th respondent
was selected. The Examination of this selection procedure
will hrevide the‘mecessary key whether the termination is

legal or not. Before scrutinising the selsction records,

it is essential to come to a conclusion whether the applicant
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was working from 18.1.91 onwards as a substitute or %nCa
provis;onal capacity. The applicant was initially
'appointed as a substitute on 3.10.90 anq worked upto .
6.10790 for 4 ddys. Thereqféter, shefﬁ?rked from
17.11.90 upto 36.1.91 for 60 déys. /4L 18.1491 when
the regular incumbent who happened to be her husband
vacated the post on being appointed as a Postman in
"Shertailay Division, she was appointed as per Annexure~1{.'
She was continuing as SUCE except for a short pefiod
wherein she was replaced by the 4th respondent from 6.8.91
to 13.9.94‘for réasons mentioned above. She worked as
.EDSPM; Naduvathunager from 18+1+91 till her date of
terminatiqn,namély - 19.12.91 as per Annexure-1I.
Tﬁesé facts have not been cdntradictea by the réspondents.
As a.matteb of fact, ﬁhe respoﬁdents in thei; reply
statement have submitted that Shri VA Sadhique, the
regular EDSP@, Nad@vathunager when he was posted as a
P9§fmam went on leave to assume charge as Postman Qith
'effecf from 18.1.91 engaging his wife as EDSPM, Naduvathunagers
Though the respondents say that it is on substitute
capacity ig does not stand to reason as to hou a
substitute can work in a regular vacagcy as Shri VA Sadhique
was regularly selected.and posted as a Postman with effect
from 18.1.91, The respondents havé not made any regular
appointmgnt at that time-and allowed the applicant to
' gont;nue in that post of EDSPM, Naduvéthunagér. As. the
post is vacant, the continuation of the applicant in

that capacity cannot be termed as substitute. Further,



the Annexure~ II charge report does not indicate

that the relieving official 15 appointed §n a substitute
cépacity. 1f the Department felt  that itié;;éﬁ%%a
substitute capacity, ip cquld Aave éet right the
position by-issuing a pnbber order. But the respondents
have failed to do so. Even in the various interim
opders of this Triﬁunal no%uherg it has been brought 6q
record that the applicant is working only in g substitute
capacity. Even in the order dated 13.9.91 when the
'appliEant was~reindUCted replacinglthe 4th respondent
(Annesﬁre IX), it has not been stated that the
reinduction ué§ qua subs£ituté .bas§s _ .+ Hence, we

come to the c&nclusion that the appointment of the
épplicant aé EDSPM, Naduvathunagaf is on provisional basis
and not on a substitute cahacity.

7 Hav ing éoncluded that the gpplicaﬁf is a
provisional EDSPHM, NadeatEunager, we set out to
.scrut&nise the selection pProceedings, to éee whether

she has been adjudged in the selection giving due
weightage for her'experienCe as a provisional héﬁd.

fhié Tribunal is consistently taking the stand adverting
to the dictum:lsid doun by tﬁe Full Bench that prior
experience as a provisional hand should be given due
weightage while considering the qualification of the
candidates in a selection. This view is t aken in a
number of other B.ﬂé also previously and whenever_ due

consideration is not given those selections were also
/ R

[
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Squashed by this Tribunal. With this dictum in mind,
we examined the selection proceedings dated 11.7.1991."
, selection B N
The remark in.the/proceedings against the applicant

reads as below:

"(6) As per the directions of Hon®ble CAT,

Smt PM Abeeda was also considered for regular
selection. As she has secured only 220 marks.
in the SSLC examination in the first chance,
not selected." '

The remark i the selection proceeding against the

selected candidate namely, the 4th respondenf reads as
below:

"(7) Shri PA Sadique who has secured 234 marks

in the SSLC examination in first chance selected.
He is the only candidate who has secured’ highest
marks in SSLC in first chance." ‘

Even in the Tabulatioﬂ attached to the proceedings, no

remark is made rggarding prior experience. from thé
above, we come toAthe firm conclusion that no consideration
haé been'giﬁen'by the' seleciing official in regard to the
prior experience géined b? the appiicant as a provisional
£0SPM, Nadwathunagar. |

8 | The said proceedings indicates that the selection
@asAggffiymade only on the basis of marks secured in the
- §81C Examinaﬁion and‘no other consideration has been given
for experiencestc., . Non-consideration of the prior
experience is against thé dictum laid down by the Full
'Bencﬁ and cbnsistentiy‘foiloued by this Tribunal. In

view of uhét is stated above, we have no other alternative
“except to set aside tﬁis selection feor non—consideration

of prior experience of the applicant. Accordingly, we do sag.
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9 In the result, the application is disposed of with
the following bg@ers/ directions:-
(i) Ue declare that the selection for the post of
EDSPM, Naduvathunagar is inoperative and null & void.

(ii) The applicant is declared to have continued in
serviCQ as EDSPM, Naduvathunagar fromt he date of reinduction
of the 4th respondent in that post and is eligible to‘get
full back wages from the date of termination of her service.
These directions will be complied uiﬁh in a period of three '
months from the date of receipt of the judgment.

(iii) However, it is made clear that this jﬁdgment
of the Tribunal will not stand in the way of respondents
conducting fresh selection in accordance with lauf It goes
without saying that till a final selection is made and
seleﬁted candidate is appointed, the applicant shall
continue to hold tﬁe post. It also goes uwithout saying
that if the termination of the applicant is necessitated
after the combletion of the selection, it will be done

in accordance with lau.

10 In view of the disposil of the application as above,
>/ default and failure to follow

the questions pertaining to the /the provision of the

10 Act and violation of the same do not arise as the

selection itself has been held null and void. Houwever, as

the learned counsel for the applicant strenuously argued

also the need to give directions to the respondents in

regard to violation of ID Act, we thought it fit to give

our opinion in regard to dealing of cases which invo lves
for the
violation of ID Act. In this connection,learned counsel/applican

L
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“has quoted a number of cases deéalt by the Tribunal

wherein such directions have been given. As the time
of this Tribunal is limited, it is only proper for

this Tribunal to entertain such cases only sparingly
using its discrétion and not necessary to deal with all
cases if the Tribunal is of the oﬁiéion thaﬁ it can

be dealt with other appropriate forum. In this

v

o

.connection the observations made: in' OA”1668/97  are

T

reproduced_belou:-

"' The Full Bench of the Central Administrative
Tribunal, Hyderabad Bench, in A, Padmavalley & Ors.
Vs. CPWB, 1990 (14) ATC 914 elaborately dealt

with the question as to uhether this Tribunal has
concurrent judisdiction to deal with the question
arising under Industrial Visputes Act. The Full
Bench was of the view that merely because the
Industrial Tribunal could be moved in a given matter,
this Tribunal®s jurisdiction is not ousted because
this Tribunal is discharging the duties of High
Court which is vested with discretionary pouers
with extraordinary jurisdiection under Article 226
of the Lonstitution of India. But ordinarily .
this Tribunal would not entertain a .petition if the
girevance covered by the same could‘be raised by
the aggrieved parties before the Labour Court or
the Industrial Tfribunal., But, of course, it is a
matter of exercise of discretion t aking into
considepation the grisvance of the party approaching
the Tribunal. The Tribunal being a substitute

of the High Court in every respect, it can grant
the same reljief which the High Court could have

granted. The Full Bénch held as follous:-

-

"18. Further the machinery under the 1.D.Act
is not compelled to decide matters by applying
law. They have got wide powers to give
awards on issues referred to them, creating
some times new rights to the parties. If
such a matter is brought to the Tribunal,
this Tribunal cannot give such reliefs. It
is also to be noted that in respect of matters
which are in the nature of a collective
dispute, there will be a temptation for those
concerned to have a case filed individually
as 2 test-case and obtain an order from.this
Tribunal without the latter having any
opportunity of gaugihg the amplitude of the
dispute and the consequences of its order on
the concerned undertaking.

XXXXX XXXXX BXXXX

n22, If aggrieved persons are alloued to
approach this Tribunal directly, matters
which are in the nature of mere computation

.

| V | Contd..p/11
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of rights accruing out of awards and
settlements, under Section 33~(bf the

ID Act will also come before this Tribunal -
which is empowered to scrutinise the very
legality and regularity of the award. This
will lead to an unacceptable and absurd-
situation of a superior forum acting as an
agent of execution of an order of an inferior
~court. Therefore, the provisions of the
Central Administrative Tribunals Act should
not be interpreted in a manner leading to
absurd situations and thersfore the concurrent
jurisdiction of both the Tribunal and the
machinery under the I.D. Act is repugnant to
a reasonable construction of the Act.

XXXXX XX XXX XXXXX

"26. For the reasons given in the receedin
parag-raphs, tﬁe vieg in the orde? or refe%ence

that introduction of Section 28(b) means that
the Industrial Tribunal/ Labour Court continues
to have jurisdiction for grant of relief under
the I.D. Act is correct. Further, by virtue

of deletion of Section 2(b) in the A.T. Act ,
jurisdiction is conferred on the Administrative
Tribunal so as to bring it on par with the

High Court exercising jurisdiction prior to

the coming into force of the A.T. Act. This
interpretation lends itself to the more plausible
and reasonable construction than the vieu taken
in Sisodia case that the Administrative Tribunal
has concurrent jurisdiction in all matters
covered by the I.D.Act. Ue are, thersfore,

with respect, constrained to differ with the
dicta.laid down in Sisodia case that the ‘
Administrative Tribunal is a substitute not

only for the courts (other than the Supreme
Court) but for other authorities constituted
under the IoDo Act, 1947.

XXXXX XXX XX XXX X XX

\1

"41.000ee. In our vieu, one such situation would
be where the competent authority ignores
statutory provisions or acts in violation of
Article 14 of the Constitution. Further,
where sither due to admissions made or from
facts apparent on the face of the record, it
is clear that there is statutory violation,
we are of the opinion, that it is open to the
Tribunal exercising power under Article 226
to set aside the illegal order of termination
and to direct reinstatement of the employee
leaving it open to the employer to act in
accordance with the statutory provisions. To .
this extent we are of the viesy that alternative
remedy cannot be pleaded as a bar to the
exercise of jurisdiction under Article 226,
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“ '
43, To sum up, our conclusions are as follous:-

(1) The Administrative Tribunals constituted
‘ynder the Administrative Tribunals Act
are not substitutes for the authorities
constituted under the Industrial Disputes
Act and hence the Administrative Tribunal
does not exercise concurrent jurisdiction
with those authorities in regard to
matters covered by that Act. Hence,
all matters over which the Labour Court
or the Industrial Tribunal or other
authorities had jurisdiction under the
Industrial Disputes Act do not automaticall
become vested in Administrative Tribunal
for adjudication. The decision in the
case of Sisodia which lays down a contrary
interpretation is, in our oplnlon, not
correct. -

(2) An applicant seeking a relief under the
provisions of the Industrial Disputes Act
must ordinarily exhaust the remedies ava-
ilable under that Act.

(3) The powers of the Administrative Tribunal
are the same as that of the High Court
under Article 226 of the Constitution
and the exercise of that discretionary
power would depend upon the facts and .
circumstances of each case as uwell as
on the principles laid down in the case
of Rohtas Industries.

(4) - The interpretation given to the term
Warrangements in force"™ by the Jabalpur
gench in Rammoo case is not correct.”

11 In view of what is stated above, the violation

of I1.0. Act will be entertained by this Tribunal only in

cases where the Tribunal is of the view that it is very

essegntial and  ;nesgqgg§1§. to interfere with such violation,
' A course

In all other cases, we are of the view that the proper/ of

fgcfgdﬁl?or the applicant.is to resort to remedies

available under the Industrial Disputes Act, 1947 by

approaching Labour Courts and Industrial Tribunals.

127 . There will be no order as to costs.
s H/wﬁ.w
(R Rangarajan) _— (N Dharmadan)
Administrative Member Judicial Member

26-~5~93
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JUDGEMENT

Shri . R.Rangarajan,A.M

The applicant having been aggrieved by the termination

of her services from the post of E£.0.5.P.M., Naduvathunagar,

has filed this O.A. under Section 19 of the Administrative

Tribunals Act of 1985 praying for the following reliefs:~-

"(i) To declare that the termination of applicant's
services from the post, of EDSPM Naduvathunagar is
null and void and that’she continued in service
and to quash Annexure-I, IV,VI and VIII, in so
far as those orders affect the applicant.

(ii)

| (iii) Grant the cost of this. Original Application.®

To declare that the selection of the 4th respondent
as EDSPM Naduvathunagar is illegal as the applicant
was denied selsction without considering her claim
in accordance with law by giving weightage/preference.

meietd e e
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the service of the applicant. Against this background,

the |present 0.A. has bezn filed. The applicant
challsnges the selection of the 4th respondent and also
herftermihation without follouing the extant rules.

4 The r espondents in their reply statement

‘denied the fact that the applicant has been working as
EDSPM, Naduvathunagar in a provisional capacity. Tﬁe
respondents emphatically state that the applicant uas
only a leave substitute and was mex continuing in
service on the strength of interim orders issued by the

Tribunal. They had reinducted the 4th respondent as per

th@ orders of this Tribunal replacing the applicant.

Thé applicant managed to0 work as per interim orders of
this Tribunal and éhe wés not appointed by a competent
authority. They further aver that the applicant was
also considered alonguith others for the post of EDSPM,
Naduvathunager, but she did not qualify in the selection.
Inadvertently, the applicant was replaced by the 4th
respondent without following the interim orders of this
Tribunal, but was set right when it was brought to their
nqtice. Finally, she was replaced by the regularly
sélacted candidate as per the final judgment of this
Tribunal dated 9.1.92. Under these circumsances, the
resoondent submits that there has been no violation of
any law under the Constitution of India. Hence, they

pray for the dismissal of this p.A. as it is devoid of

any merits.

-

f




5 In the reijoinder, the applicant contends that

the provision of Chaptér V-A ofvthe 10 Act was nﬁt followed.
On the date of her termination; she had more than 1Vyeér

of continuous services and hence, the respondents uere
bound to comply with Chapter V=A of the 1D Act. The
applicant also submits that, as per Annexure XxII, the
Tribunal has‘spécifically indicated thét it would be open
td the applicant to challenge‘the selection of the 4th

r espondent and alsb the mode of her termination from

“service. She further submits that by giving no weightage

‘ for her past services as EDSPM,Nadwthunagar.
to the applicant/ the respondents have committed sgrious

errof in the selection process and for that reason the
selectinn proceedings are illegal., ©She fﬁfther content s that
her continuance in the post is in accordance with rules,

as no ;egular appointment would have beeh made till
withdrawal of JA 1182/91. She further contends for purpose
of calculating continuous.servica or applicability of
provisions of ID Act, no distinction can be made on the
ground that the applicant uas continuihg on the basis of
intefim otders passed by this Tribunal.

6 We have heard the learned counse#on both sides

and also perused the records carefully produced before us.
The first point to be examined in our opinion is in regard
to the legality of the selection uherein the 4th :espondent
was selected. The Examinafion of this seleétion procedure
will prayide the necessary key whether the termination is

l=gal or not. Before scrutinising the selection records,

it is essential to coms to a conclusion whether the applicant

e S At e T
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was |working from 18.1.91 onuwards as a substitute or on a_ ‘
. . /\"“ Al

provisional capacity. The applicant was initially

appointed as a substitute on %.10.90 and worked upto

6.10.90 for 4 days. Theregfeter, she worked from

17.11.80 upto 16.1.91 for 60 days. On 18.1.91 when

the| regular incumbent who happened to be her husband

vaclated the post on being appointed ss a Postman in

sSh

Sh

wh

ertallay Division, she was appointcd as per Annexure-11I.

@ was continuing as such except for a short period

érein she was replaced by the 4th respondent from 6.8.91

to 13.9;91 for reasons mentioned above. She worked as

EDSPM, Nadwathunager from 18+.1491 till her date of

termination,namely 19.12.31 as per Annexure-1I.

These facts have not been contradicted by the respondents.

As| a matter of fact, t he respondents in their reply

<thtement have susmitted that Shri VA Sadhique, the

ragular EDSPM, Naduvathunager when he was posted as 3

T

capacity it does not stand to reason as to how a

8
w
lif
a

C

: ¢

pqst is vacant, the continuation of the applicant in

L

postman went on leave to assume charge as Postman with

‘QL

AR AT i

effect from 18.1.91 engaging his wife as EDSPM, Naduvathunagen;;

hough the respondents say that it is on substitute

Ubstitute can work in a regular vacancy as Shri VA Sadhique
as regularly salécted and posted as a Postman with effect
rom 18.1.91. The responden;s have not made any regular
ppqintment at that time and allowed the aoplicant to

ontinue in that post of EDSPM Naduvathunagar. As the

hat capacity cannot be termed as substitute. Further,
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“the Annexure- II charge report does not indicate

that the rélieving offiqialfis appointed‘cn a substitute
capacity. If the Department féIE ‘that it uas on a
substitute capacity,‘it cauid have set right the

position by -issuing a proper order. But the respondents
have failed to do so. Even in the various interim

orders of this Tribunal no-where it has been brought on

record that the applicant is working only in a substitute

capacity. Even in the order dated 13.9.91 when the
applicénfvuas‘reinducted rep}acing-the 4th:§sﬁondent
(Annesure IX), it has not be-gh stated that the
reinduction ywas on a substituﬁe basis . Hence, ue

come to the conclusion that the appointment of the

applicant as EDSPM, Naduvathunagar is on provisional basis

and not on a substitute capagity.

7 Having concluded that the applicaﬁt is a
provisional EDSPWM, Naduvathuﬁager, we set out to
scrutinise the selection procgedings, to see whether
she has been adjudged in the selection giving due
weightage for her experience as a pfovisional hand.
This Tribunal is consistently:taking the stand adverting
to the dictum laid doun by tﬂg Full Bench that prior
experience as a proyisional hand should be giyen due}
weightage uhile considering tﬁe qualification-of the
candidates in a selection. This view is t aken in a
numser of qther O.As alsp pra&iously_and qhanever.due

consideration is not given those selections were also

g
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squaEhed by this Tribunal. With this dictum in mind, ;

[

we éxamined thé selection pfoceedings dated 11.7.1991.
. selection ' ) |
The remark in the/proceedings against the applicant

B R L A T

'

s as belous

Qo

rea

n(6) Rs per the directions of Hon'ble CAT,
Smt PM Abeeda was also considered for regular
selection. As she has secured only 220 marks
in the SSLC examination in the first chance,

not selected."

Mgt ped fohmnwrl /3 L S 9D A s

Thé remark in the selection proceeding against the

seLected candidate namely, the 4th respondent reads as

P
[

belows

|
; "(7) Shri PA Sadique who has secured 234 marks
in the SSLC examination in first chance selected.

; He is the only candidate who has secured highest 4
|

|

|

l

|

marks in SSLC in first chance."

Even in the Tabulation attached to the proceedings, no

rlemark is made regarding prior experience. From the

"above, we come to the firm conclusion that no consideration

has been given by the selecting of ficial in regard to the

|
prior experience gained by the applicant as a provisional

I
q

FR e, T, i

|
EDSPM, Naduwathunagar.
|

l
F The said proceedings indicates that the selection

3684801€1Ymade only on the basis of marks secured in the

AR AT R e AR A R SRk e AR A P ms A

SSLC Examination and no other consideration has been given

, .
for experiencestc. Non-consideration of the prior

|

experience is against the dictum laid down by the Full

Bench and consistently followed by this Tribunal. In

P T o N P S PR W 5r R SOy

view of what is stated above, we have no other alternative 3

except to set aside this selection for non-consideration

of prior experience of the applicant. Accordingly, we do so.




9
9 In the result, the applicaticn is disposed of with
" the follouiné orders/ directions:-
(i) We declare that the selection for the post of
EDSPM, daduvathunagan is inoperative and nullb&_void.

(ii) The applicant is declared to have continued in &

service as EDSPM, Naduvathunagar fromt he date of reinduction

of the 4th respondent in that post and is eligible to get

full back wages from the date of termination of her service.

These directions will be complied with in a period of three
months from the date of receipt of the judgment.
(iii) However, it is made clear that this judgment

of the Tribunal will not stand in the way of respondents

conducting fresh selection in accordance with law. It goes
without saying that till a final selection is made and

selected candidate is appointed, the applicant shall

continue to hold the post. It also goes without saying
that if the termination of the applicant is necessitated f
after the completion of the selection, it will be done é
in accordance with law.

10 In view of the dlsposil of the application as above,
Y default and failure to follow
the questions pertaining to the [the provision of the

10 Act and violation of the same doO not arise as the

selection itself has ﬁeen held null and void. However, as j
the leirned céunsel for the applicant strenuously argued

also the need to give directions to the respondents in

regard to violation of ID Act, we thought it fit to give

our opinion in regard to dealing of cases which inwo lves
for the
violation of ID Act. In this connection,learned counsel/applicarn



has quoted a number of cases dealt by the Tribunal

10

uhereinAsuch;directions have been given. As the time
of this Tribunal is limited, it is only proper for
this Tribunal to entertain such cases only sparingly

using its discrétion and not necessary to deal with all

| cases if the Tribunal is of the opinion that it can

be dealt with other appropriate forum. In this

_connection the gbservations made in OA 1868/92 ‘are

reproduced below:-

" The Full Bench of the Central Administrative
Tribunal, Hyderabad Bench, in A, Padmavalle{ & Ors.,
Vs. CPUD, 1990 (14) ATC 914 elaborately dealt

with the question as to whether this Tribunal has
concurrent judisdiction to deal with the question
arising under Industrial Visputes Act. The Full
gench was of the view that merely because the
Industrial Tribunal could be moved in a given matter,
this Tribunal® jurisdiction ie not ousted because
this Tribunal is discharging the duties of High
Court which is vested with discretionary powers
with extraordinary jurisdiction under Article 226
of the Lonstitution of India. But ordinarily

this Tribunal would not entertain a petition if the
girevance covered by t he same could be raised by
the aggrieved parties before the Labour Court or
the Industrial Tribumal., Hut, of course, it is a
matter of exercise of discretion t aking into
considerstion the grisvance of the party approaching
the Tribunal. The Tribunal being a substitute

of the High Court in every respect, it can grant
the same reljef which the High Eourt could have
granted. The Full Bench held as follows:~-

M98, Further the machinery under the I.D.Act

is not compelled to decide matters by applying

lawu. They have got wide powers to give
avards on issuss referred to them, creating
‘some times new rights to the parties. 1If
such a matter is brought to the Tribunal,
this Tribunal cannot give such reliefs. It
is also to be noted that in respect of matters
which are in the nature of a collective
dispute, there will be a temptation for those
concerned to have a case filed individually
as 38 test-case and obtain an order from this
Tribunal without the latter having any
opportunity of gauging the amplitude of the
dispute and the consequences of its order on
the concerned undertaking. '

XX XXX XX XXX EXXXX

"22. If aggrieved persons are allowed to
approach this Tribunal directly, matters
which are in the nature of mere computation

!
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"41....... In our view, one such situation would

11

of rights accruing out of auards and
settlements, under Section 33-@:bf the

ID Act will also come before this Tribunal
which is empouered to scrutinise the very
legality and regularity of the award. This
will lead to an unacceptable and absurd-
situation of a superior forum acting as an
agent of execution of an order of an inferior
court. Therefore, the provisions of the
Central Administrative Tribunals Act should
not be interpreted in a manner leading to
absurd situations and therefore the concurrent
jurisdiction of both the Tribunal and the
machinery under the I.D, Act is repujnant to

a reasonable construction of the Act. A

XXXXX XX XXX X XX XX

"26. For the reﬁsong given in the preceeding
parag-raphs, thne vieu in the order or reference

that introduction of Section 28(b) means that
the Industrial Tribunal/ Labour Court continues
to have jurisdiction for grant of relief under
the 1.D. Act is correct. Further, by virtus

of deletion of Section 2(b) in the A.T. Act,
jurisdiction is conferred on the Administrative
Tribunal so as to bring it on par with the

High Lourt exercising jurisdiction prior to

the coming into force of the A.T. Act. This

interpretation lends itself to the more plausibleifs

and reasonable construction than the view taken
in Sisodia case that the Administrative Tribunal
has concurrent jurisdiction in all matters
covered by the I.D.Act. UWe are, thersfore,

with respect, constrained to differ with the
dicta laid doun in Sisodia case that the
Administrative Tribunal is a substitute not

only for the courts (other than the Supreme
Court) but for other authorities constituted
under the I.D., Act, 1947,

XXX XX XXX XX XXX XXX

be where the competent authority ignores
statutory provisions or acts in violation of
Article 14 of the Constitution. Further,
where sither due to admissions made or from
facts apparent on the face of the record, it
is clear that there is statutory violation,
we are of the opinion, that it is open to the
Tribunal exercising power under Article 226
to set aside the illegal order of termination
and to direct reinstatement of the employee
leaving it open to the employer to act in
accordance with the statutory provisions. To
this extent we are of the view that alternative
remedy cannot be pleaded as a bar to the
exercise of jurisdiction under Article 226.

b 14 piupizbiyie ot on st T
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n
43, To sum up, our conclusions are as follouws:i-

(1) The Administrative Tribunals constituted
under the Administrative Tribunals Act
are not substitutes for the authorities
constituted under the Industrial Disputes
Act and hence the Administrative Tribunal
does not exercise concurrent jurisdiction

_with those authoritises in regard to
matters covered by that Act. Hence,
all matters over which the Labour Court
or the Industrial Tribunal or other
authorities had jurisdiction under the

Industrial Disputes Act do not automatically

become vested in Administrative Tribunal
for adjudication. The decision in the
case of Sisodia which lays doun a-contrary
interpretation is, in our opinion, not
correct.

(2) An applicant seeking a relief under the
provisions of the Industrial Disputes Act
must ordinarily exhaust the remedies ava-
ilable under that Act.

(3) The pouwers of ths Administrative Tribunal
are the same as that of the High Court
under Article 226 of the Constitution
and the exercise of that discretionary
power would depend upon the facts and
circumatances of each case as well as
on the principles laid down in the case
of Rohtas Industries.

(4) The interpretation given to the term
narrangements in force" by the Jabalpur
gench in Rammoo case is not correct."

11 In view of what is stated above, the violation

of I.D. Act will be entertained by this Tribunal only in

cases where the Tribunal is of the view that it is very

. W .

essential and inescapable to interfere with such violation.
course

In all other cases, we are of the view that the properL of

actioﬁlfor the applicant is to resort to remedies

available under the Industrial Disputes Act, 1947 by

approaching Labour Courts and Industriel Tribunals.

12 There will be no order as to costs.
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