- g Shri George CP Tharakan,SCGSC
COREM : |

7\, IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

'ERNAKULAM BENCH

0. A No.__186/93. . wgx .

8.3.1993.

DATE OF DECISION

Shri John Chellappan Apmmam(g

" Shri P. Sivan Pillai’

Advocate for the Applicant (%)

Versus
' Union of India (Secy., Min.

of Agriculture)&(2) others.

Respondent (s)

Advocate for the Respondent (s)

"~-Jﬁe Hon'ble Mr. AV Haridasan, Judicial Member.

Xk stdooshtectiox | ' -

PO

-

Whether Reporters of local papers may be allowed to.see the Judgement?}‘/g ,
To be referred to the Reporter or not? NO

Whether their Lordships wish to see ‘the fair copy of the Judgement ?/W

To be circulated to all Benches of the Tribunal ?

JUDGEMENT

’ This is the second round of lﬁgﬁgatien betueen the
applicant, a Processing Assistant‘in the Integrated fFisheries
Project, Kochi and fhe establishment of the Integrated
Fisheries Pro ject regarding transfer of the applicant to

Uisakhapatnah. The factual matrix is thus:

2. The appllcant, uhormp 8. post-graduate degree in
Sc1ence and a degree 1n educatlon, has been working as a
Processzng Assistant in the Integrated erherles Pro ject,
_Kochi since 18.4.1980. He was offered an adhoc promotion |
as Marketing A331stant by order dated 30 11. 1990 uhxch was
-decllned by him owing to personal reasons. Again he uas

effered a promotlon,aeia Marketlng-ﬁsslstant by order dated
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9.11.1992'whi§h was also declined by him for personal reasons.
The action of the applicant.in declining the promotions qauséd“
displeasure in the mind of the 2nd respondent, the Director,
Integrated Fisheries Project, who by memo dated 5.12.1992
cammunicatedﬁépis displeasure to the applicant. Shaortly ,
thereafter, by arder dated 29,12.1992 served en the applicant

. on the evening of 30.12.92, the 2nd respondent transferred
the applicant to Ihtegrated Fisheries Project, Uiéakhapétnam
qnit stating that he chld_stand relieved frdm Kochi on the
afternoon of 31st December, 1992: ;Eeeling that this order of
tranéfer (Amnexure\ﬂ-1) was madeiggz;éi;;;de intentiocn and was
arbitrary, the applicant chalLenged the order in OA 1801792
before this Tribunal, He had alleged in that application
that the order of transfer impugned in that case was not

‘based on the exigencies aof service, that it was against the
terms of agreement arrivéd at between the managemént and the
Union in a conciliatory proceedings and:that in picking and
chosing the applicant who is neither the junior-most nor the
senior-most Processing Assistant for ﬁransfer during the
midst of academic year was arbitrary and illegal. This®
application was disposed of at the admission stage by this
Tribunal directing the applicant to make a detailed répresen-
tation to the 2nd respendent and the 2nd responﬁent‘ta consider
and dispose of the representation ;n accordance witheiéu.
It was also directed fhatAthe.brder mf,franéfer impugned in
that case should be kept in abeyance till the disposal of the
representation. Purswant to the above‘direction, the applicaﬁt'
made a detailed representation to the 2nd respondent,:a cony'
of which is at Annexure AS. The 2nd respondent has by order
dated 22.1.1993 rejected the. representatidn and dirécted the
applicant to.:eport td the officer incharge, ;FP‘Uisakhapatnam

Unit after availing the minimum joining tima. It is in this

. background that the applicadt has filed this application'

-
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"meugnlng the Annexure A1 order of transfer and the ‘erder
k 'dated 22, 1 1993 at Annexure Aﬁ rejectlng hls representatlon )

- against the transfer. It has been averred in the application

that the impugned order of transfer was motivated by the

displeasdre of the 2nd respondent towards the applicant and is,"

therefore, malafide, that the transfer of the applicent from

| . : R ‘
Kochiiﬂnit to Uizag.Unit which is an entirely different cadre

is against the pravisians'of:FundSmental,Rules 14 and 15, that

the order of transfer impugméd in this case is in vinlatian_

of the. R/gaxxxxu settlement arrlved at the canc1liatlry
meeting before the Asszstant Labour Commissioher, Ernakulam
on 13. 3 1991 and 25 3. 1991 and is, therefore, against the

prQV1slons of Sectlon 18 of»the Industrxal Disputes Act,

~ that even if. the services o?’the Proceésing Agsistant is

BBQULPEd in publlc interest at stakhapatnam, since the
applxcant is nelther the Junlar-mest nor the senxar-mast
precesszng Assistaqt presently working in chhl, the action
en the paft of the 2nd respondent to chasé him for transfer
is discriminatory and violative of Articles 14 and 16 of the
Constitution, that the ﬁraméfer of the applicant during ﬁhe
midst of7the academic year and wﬁiie his house gonstruction
is in progress is highly prejudicial te‘his fami1y life and

i

that for these reasons the impugned orders are liable to be

_ quashed.

< While the application:was admitted, the impugned order
of transfer was stayed pending further direction to be given
after hearing the counsel for the respondent further on his .

getting detailed insgruCticbé. The respondents Piled & reply

statement in which their right toi file a detailed reply state-

ment was reserved. But when the application came up for

hearing on 12.2.1993, the learned counsel for the respendents

' submitted that as there is:ufgengy in the .matter, the reply
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statement filed by tne‘responuents'should be treated as the
final reply to the Grlglnal Applicatlon and that the matter
should be immediately heard and dlsposed of. Therefore, the
’ applicatlun was posted for final hearing on 17 2.1993 on
which date I have heard the arguments of the counsel for

the parties.

4, The re3pondents'contemd fhat the settlement arrived
at before the Assistant Labour‘Commissionér relied upon by
the applicant at Annexure A8 & A9 being only consensus
arrived at during ﬁhe'comciliatary proceedings cannct have

a permanent standing, that even if it is assumed that the
impwgméd order atjﬁnnexure A1 is in violation of Section 18
of the Iadustrial’aispmtes Act since it is allegedly in
violation of the above said settlement, the applicant should
hawe'taken up the issue befere the Labour Court or the |
Industrial Tribunal, that the transfer mf the appllcant to
Ulsakhapatnam does not offend FR 14 or 15 as V;sakhapatnam |
Unit is not a separate cadre, that as the transfer is ordered
purely in the exigencieé of serdice as services of an
experienced Processing Assistant isvurgently needed at
Visakhapatnam Unit, the personal imconveﬁiences pf'thé
applicant should not stand in the way of the administrative
exigencies and that it is just and neeessary in the public |

interest that the applicatian ié\dismissed.

. S The'cantention of thé-respondents that Annexure A8 &
A9 cannot be considered as an agreement of settlement, but
are emiy consensus arrived during canciliatary proceedings
and that, therefore, action in variation thereof cannot be
considered as a breach of the provisions of Section 18 of

the ID Act is untenable. Annexure A8 relates to the disputes
relating to transfer on promotion of employees from Kochi
unit toe Visakhapatnam of the Integrated Fisheries Projéct
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and Annexure A9 relates to dispute in regard to tramsfer
in the same oateoory. Annexure A9 is the one which is
' relevaotvto the issue involved in this case.  The part of

this Annexure which is relevant can be extracted as follous:-

"Demand No.4. Transfer and_postlng of exxstlng staff'

In addition to what has already been stated in
~the last discussion dated 13.3.91, the Director, '
IFP further clarified that the transfers in the same
category will be affected only on:'requast from
employees. However, it is Purther clarified that
if Unions have got any other grievance with regard
to any particular individual case, the§ can approach
the management for their redressel.”
It is evident from. the above extract that - the dispute regarding
the transfer of staff in the same category from Kochi Unit
- settled
to Visakhapatnam Unlt of IFP has been ?onall%ﬁé/gnd'that it
cannot be considered as a consensus arrived durlng the con-
" egiliatory prooeedlngs. Therefore, thls\settlemeot is blndlng
on- the parties. Since the Director of the Integrated Fisheries
Project, Kochi, is a signatory to the eoncilistory settlement
before the Assistant Labour Commissioner, I am of the view
that the Director‘is bound to abide by the. settlement under
provisions of Section 18 of the Iodustrial_Dispotes Aot.
‘These tuo settlements at Annexure.A8 and A9 were considered
by this Bench of the Tribunal in OA 401/91 and it was held
that Annexore A8 and AS was a settlement which was blndlng
on the administration. Therefore, it is idle to contend
that the respondents are entitled to -transfer the Processing
Assistant from Kochi Unit to the Unit at:Visakhapstnam against’
his willingness. The‘argoment that even if the impugned
r T . .
order of transfer violates Section 18 of the ID Act, the

applloatlon is not malntalnable because the applicant should

have approached the: Jndugtrial Trlbunal or the Labour Court

a

e /

also does not -stand to reason because the applicant is

impugning the order of his transfer on the ground that the
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respondents have issued the ordeT nat only in violation of
‘the provisions contained in Section 18 of the ID Act, but
also on the,ground:af hostile discriminatibn offending

Articles 14 & 16_0? the Constitution.

6. The applicant has in his representation submittéd

td the 2nd resﬁondent as'alsa in this application categofiqally
alleged that the impugned order at Annexure A1 was issqeﬁ

as a pubhitive measure with malafide mative:'én account of

the displeasure in. the m;nd of the Directer for the reason
that the.applicant declined. the adhac promutians granted to
him. Thnugh in the reply statement xt has been contended

that the tramsfer was erdered only in the EXIQEHCIBS of
service, the specific allegatlon that the displeasure of

the Director was the motzvathg factor underlylng the impugned
order has not been specifically denied., Further, the
applicant has in his representat ion (Annexure AS) mentioned
that he beiég neither the junior-most nor the senior-most

of the'Proéessing Assistanté,bicking him wp for the transfer
is arbitrary,irratiaaal and:malafidé; }his~grapnd raised

in the represemtation against the impugned order:has not'

been considered or deé;t‘with in the impugned order at
Annexure A6 rejecting the representation of the applicant.
Even in th; reply statement filed on behalf of the respondents,
it has'nat been made clear as to why _other Processing
Assistanfs‘uno are either senior or junior to the applicant
wefe not considered for a transfer if the transfer of a
Procéssing Assistant ffam the Kochi Unit to Visakhapatnam

was absélutely essential. Though the respondents contend
that the.servicea d? an expeéienced Processing Assistant

are uriavgidable in Vigakhapatnam Unit, ii has not beeﬁ‘made-
clear wﬁy the other Processing Assistants some 9? them more
-éxperienced than the applicant have nmot been considered fﬁr

transfer. It has not been stated in the reply statement or

‘0...‘.7

S



.w
~
.

in the order at Annexure A6 that the applicant is the most
experienced or the most suitable Processing Assistant to be
transferred to the Visakhapatnam Unit. The case of the
applicant is that his transfer during the middle of the
academic year while the construction of his house is in the
mid-way and while he is aspiring to pursue his academic career
for Ooctorate  would jeﬁpardiée not anly his family life,
but alsc his career advancement. This aspect has not been
considered by the respondents. Therefore, the inference that
the appiicant has been subjected ts hostile discrimination

is irresistible. The.respundents themsglves have admitted

in the reply statement that the applicant has been naminéted
for a training in Shangai and during the course of the argument
it.was submitted that the applicant has already been relieved
to eke up the traininé at Shangai. If the services of the
applicant at Visakhapatnaurugre‘félt inevitabie ané urgent,

the appiicaht would not have been ndminated for the tfainiqg
and relieved to take the training. Under these circumstéaces,
tﬁe respondents shoﬁld have respected the bipartite settlement
at Annaxufe A9, considered the Pilling up of the vacéncy of
Processing Agssistant at Visakhapatnam by calling volunteers

or by making @ther érraagements without violati.ng the provisions
of the settlement and without any discrimination in the matter
of transfer. Since the allegation of ﬁhe_applicant that he

is neither the junior-most nor the senior-most among the
.Processing‘ﬂssistaats has not been disputed, the reason bghind
picking up the applicant from the middle for transfer to
Visakhapatnam appears to be arbitrary and irrational and the
case'af-the aﬁpliCant that this was a direct result of the
displeasure in the mind of the 2nd respondent against the
applicant cannot be considered as far;fatched. On a careful

appraisal of the facts and circumstances brought oat/in the
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~plead1ngs and documents on record, I am conv1hced that the
%
‘impugned order of transfer is unsustalnable for it was 1ssued

“in violation o? Section 18 of the Industrial ﬂisputes Rgt
and also because there is an element of hestxle discrlmxnatlon

“in pxckzng and ch331ng the appllcant for the transfer. .

\

7. - In the result the.applicatién is alleued,‘the impngned

erder of transfer at Annexure A1, and the order at Annexure Aﬁ

BEJeCtlﬂg hlS representatlon agalnst e order at Annexa:e A1l

are set aside. The pa:tles are directey to bear their costs.

( AVHARIDASAN )
JUDICIAL FEMBER . .
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