IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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0.A. No. 185/89 09
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{ . DATE OF DECISION _28-6-1990
‘ M/s OV Radhakrishnan, K Radhamani Amma &
RAJU K Mathews _ Advocate for the Applicant (s)
Versus |

Sub Divisional Inspector Reqﬁmdmﬂ(ﬂ
(Postal), Trichur & 3 others

_Mr K F{rabhakaran, ACGSC ___Advocate for the Respondent (s)1 to 3
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‘The Hon'bie Mr. SP Mukerji, Vice Chairman
I - & .
| The.Hon’ble Mr.AY Haridasan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement? [h >
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement? P
To be circulated to all Benches of the Tribunal?  pfo :
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JUDGEMENT

 (Shri AV Haridasan, Judicial; Member)

The applicagt-an Extra ﬁepartmantal Delivery Agant
has_in this application sought to set aside ths order of the
Sub Divisional Inspector, Chalakudi Postal Sub Division, the

A?irst resbondaﬁt datedv31.7.1987 removing the applicant from
service with immediate effect at Exbt.A3 and the appellate
érdar of the querintendent of Poét 0ffices, Irinjalakuda

- dated 28.3.1988 at.Exbt.A6 confirming the Exbt.A3 order.
The applicant uﬁila working. as EDDA No.II, Kallur was put off
duty with immediate efPfect from 19.10.1985. Thereafter he

was served uvith a charge memo dated 8.9.1986. The charges
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felaged to non-deliwty of certain postal articlss to
Shri PV Kochumuhammed Thangal and thereby exhibiting lack of
devotiun to duty and integrity contravening the provisions of
Rule 17 of PITVED Agantg Conduct and Service Rules, 1964,
The applicant p&aaded not guilty to bha:ga. The 4th respondent
who uas appointed‘as Enquiry Authority conducted an enquiry.
The Pirst respnndent, the Disciblinary Authority concurring
'uith the findings of'the Enquiry Authority held the applicant
guilty of the chargeé and he by the impugned oraar at Exbt.A3
removed the applicant from service with immediate effect. -
Alonguith Exbt.A3, a copy of the Enquiry Report Exbt.A4 was
alsorenclosed. The applicant Piled an appeal to the suparin-
tendant of Post Offices, Iri;jalakuda Division, tﬁ; second
respondent uﬁovby the impugned order at Exbt.A6 refused to
ihter?are with the Exbt.A3 order of puniéhment., Aggrieved
by these ordgré the applicant has filed this application
under Section 19 of the Administrative Tribunals Act. The
"applipént has challénged the impugned orders on_varioﬁs grounds,
It has been contended that the applicant has not been given
reasonable opportunity to make his de?gnce, that the charges
are qégue éﬁd-thét the enquiry held is not valid and proper.
In addition tﬁ that it has been specifically contended tha
before the Disciplinary Authority accepted the Enquiry Autho-
rit}'s report and decided basing on it, thét thelapplicant is
guilty of the charges a copy of the Enqﬁiry Authority's report'

was not given to the applicant and that he was not given an
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opportunity to dissuade the first respondent from accepting the
fiading of gqilt randered by the Enquiry Aufhority and that
thésihas resulted in denial of reasunabla opportunity as
contemplated in Articla 311(2) of the Constitution of India.

It Eas al§0 EeenAcontendad that the Appellats Authority has not
considérad the various grounds raised by him in the appsal and
that there?ora the order.of the Appellate Authority is also

unsustainable.

2.  The impugned aorders have been justified by the

raspondents in the reply statement filed by them.

3. We have heard the arguments of the learned counssl on

‘either side and have also perused the documents produced. The

learned counsel for the applicant submitted that Aon=supply of a
copy‘of the Enquiry Authority's report before the Disciplinary
Authgrityﬂprocaeds to decide about the guilt or otherwise of'F
the delinquent basing on the report.1:vamnunts to daniai of

| Zo
reasonable opportunity to defend. The learned Additional Central
Government Standiné Counssel appéaring for the respondents on the
otﬁef hand contendedAthat after the 42nd amemdment of the
Consfitution, i£ is not necessary to give a second apportunity

to the delinquent after the enquiry is over and before issuing

the order of punishment and that as the rules do not prescribe

furnishing a copy of the Enquiry Authority‘s report before the

Disciplinary Authoritydecides the question of guilt, there is
absclutely no merit in this contention. The change brought

about by the 42nd Amendment to the Article 311(2) is that
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it is not neéessary to give a second opportunity to the
delinquent whose qdiltygétablishe& in an enquiry to shou

céu;e against £he proposed punishment., But as the Disciplinary
Authority is the person who decides for the Pirst time uhether
the delinquent is guilty or not and as the Enquiry Authority's
reportAis»only in the nature of a rsport of the Commissioner in
a suit the Fufhishing of a copy of that report and affording an
opportunity to maks a reprasantation about the acceptability or
otherwise of that repprt befqre the Disciplinary'Authority
decides about the quilt of the delinquent to our mind is a part
of the first opportunity to defend onesslf properly. This viesw -
has been taken by a Larger Bench of this Tribunal in Premnath K
Sharma V. Union of India & others-(i988(3) SLJI(CAT), 449), wherein
it was held that‘fhe qon-supbly of a copy of the Enquiry Officer's

report and denial of an opportunity to make a representation

against the acceptability of the report in a case wherse the

ma jor penalties are imposed vitiates thse proceedings. This

visw was accepted and adopted by the Bombay Bench of the

Tribunal in E Bashyam V. Union of India and others (1988(6)

" ATC, 863). Though the Supreme Court has in the SLP filed

against the order of the Tribunal in Prempath K Sharma's case

stayed the oberation of ths order, the principle enunciatead.

in that decision still holds the field. In Bhashyam's case
Division Bench of ths

the/Supreme Court has not unsettlsed the principle but while

wholeheartediy endorsing it has referred the matter to be

considered by a Larger Bench 6? the Supreme Court only because
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of wide implications involved. In the circumstances, we are
bound tb fuilqw £ha dictum in Premﬁath K Sharma's case. Sincé
it is admitted that a copy‘of the Enquiry Authority's report
was not Purnished to the applicant before the Disciplinary ’
Authority accepted the report and found_the applicant guilty
basing on the;same,,we are of the vieuvthat Exbt.A3 order of
the‘Disciplinary Autheority is vitiated and is qnsustainéble.
The Appellate Authority in Exbt.A6 order has not adverted'to

this question of law hence the Exbt.A6 ordser also has to be .

set gside.

4, | InAviéu off what is diécussed in the forsgoing paragraph,
we fihd tﬁat the Exbf.Aj and Aﬁ orders of'tha Pirst and second .
feSpondant réspectively are unsustainable and therefﬁre they
are quashed. The disciplinary proceedings are rémitted to the
Diaciﬁliﬁary ARuthority the first respondent From‘the stage of

»

receipt of the Enquify Authority's report by him, Now that a

copy of the Enquiry Authority's report has been furnished to

the applicant along with Exbt.A3 order, the first respondent is

directed to give the applicant an opportunity to make his

. N /“‘
‘representation and then procsed to complete the disciplinary

proceedings, in accordance with law. The disciplinary proceedings

should be proceeded with and completed'uithin a period of 3

‘months from the date of communication of this ordef. .Thaere

» will be no order as to costs.
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( AV HARIDASAN ) ( SP MUKERJI )
JUDICIAL MEMBER . VICE CHAIRMAN
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