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CENTRAL ADMINISTRATIVE TRIBUNAL
: ERNAKULAM “BENCH-: - :

0.A.No.185/2001

Thursday, this the 2nd day of January, 2003

CORAM

'HON’BLE MR G.RAMAKRISHNAN, ADMINISTRATIVE MEMBER.
HON’BLE MR 'K.V.SACHIDANANDAN, JUDICIAL MEMBER

R. Hariharan, S/o. H. Ramaswamy Iyer,
-Retired, Head Account ‘and Internal Financial Adviser,
-Vikram Sarabhai Space Centre,

Thiruvananthapuram - 22,
Residing at Ramnivas, 23/513 Chinnachalal Street,
Thiruvananthapuram.

' . Applicant
[By Advocate Mr. P.C. Haridas.]
Vs.
1. The Union of India represented by
the Secretary to Government of India,
Department of Pension & Pensioners Welfare,
Ministry of Personnel, Public Grievances & Pensions,
New Delhi : : :
2. Secretary, Department of Space,
Anthareeksha Bhawan, New B.E.L. Road,
Bangalore : 560 054

3. - The Director, Vikram SérabhaivSpace Centre,
I1.S.R.0. Post, Thiruvananthapuram :695 022

4. The Controller, Vikram Sarabhai Space Centre,
I.5.R.0. Post, Thiruvananthapuram : 695 022

5. Secretary,
Department of Personnel & Adm1n1strat1ve Reforms.
.Respondents
[By Advocate Mr.C.N. Radhakrishnan.]

ORDER
HON’BLE MR. K.V. SACHIDANANDAN, JUDICIAL MEMBER

Aggrieved by Annexure A/12 order dated 10.08.2000 issued
by the 4th respondent, the app]iéant*has.filed this O.A. . under:
Section 19 of the Administrative Tribunals Act, 1985, seeking

fo11owing reliefs:-



»

.
|
i

"(i) ' To declare that the appIicant[is entitled to

have relaxation of rules under Rule 88 of CcCS
Pension Rules. |

(id) To direct the respondents to re#1x the pension
of the applicant after count1ng his service in
the Defence Accounts Department and ECIL, and
to draw and disburse the arreqrs of pension
from the date of ret1rement till date of
‘payment with interest at the rate of 18% per

annum. i
(iii) v Grant such other relief as may be prayed for
and the Tribunal may deem fit to grant, and
l
(iv) Grant the cost of this Origanar Application.”
|
2. The averment in the app1jcation is thatj the applicant

commenced his service on 05.06.57 as Upper Divi%ion Clerk and as
Cost Accountant in Defence Accounts Department. f While so, he
applied for the post of Cost Accountant; in Electronics
Corporation of India Limited (ECIL, for short), ian Organisation
of Government of India, Departmeht of Atomic Enérgy Undertaking,
and joined tHere after due selection. It is us%a] practice to
resign and join the new assignment. This is a Pasfc requirement
mentioned in ECIL’s offer also. Accordingly, lhe resigned on
31.03.1967 and Jjoined ECIL 05‘25.09.67. Whilﬂ'workingvat'ECIL,
he got another appointment in Vikram Sarabhai Sdace Centre (VSSC,

for short), which was an Autonomous Body at ﬁhe time of his

appointment and hence, there was no pensién Scheme and only

|
Contributory Provident Fund Scheme was available. Thereafter,

Indian Space Research Organisation (ISRO,i for short) was
reconstituted as a Government department ib 1974 and the
employees who opted for pension Scheme and Lho were holding a
pensionable post elsewhere before joining ISRO yere directed to
submit their details in respect of past serviées for considering
the same for retﬁrement benefits. Accordingfy, the applicant
furnished his paét serviqe details. The 3rd &espondent rejected
the request of the applicant to count hié‘serv{ces in the befense
Accounts Depértment'ahd also the services rendéred in the ‘ECIL
vide Annexure A/1  office memorandum dateé 15.03;94. “The
L—"
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applicant resigned from the Defence Accounts Service on

31.03.1967 and his resignation was accepted wyth effect from

: _ : ) )
= -31.03.1967 vide Annexure A/2 order dated 18.04.67 issued by the

|

Controller of Defence Accounts (Navy).. It is jsubmitted that

-after considering his qualification and experie%ce, the ECIL

\

offered the post of Cost Accountant vide order déted 11.08.1967

‘and thereafter,.he was appointed to SSTC, presently VSSC, as per
order dated 11.03.71. The app]icant continued the\position hé1d
at VSSC (an Autonomoué‘ Body) till ’31.03.75.“ After the
resjgnation from the Defehce Accounts Depahtmeqt' and before
jdining the ECIL, app]icént had a contractual .con4u1tancy. with

English Indian Clays Ltd., a temporary one 'od professional

"ethics. Against the order rejecting the application of the f
applicant. for counting the period of service in Defence Accthts'«
Department and ECIL, he approached this Tribunal by lfi1in9 O.A. -
1651/91 land this Tribunal vide order dated 21.07%93 (Annexure
A/3) directed the applicant to approach the competeAt authority
for redressal of his grievance. - Accordingly, ﬁhe applicant -
submitted a representation to the 2nd respond%nt seeking
relaxation of - rules. The second \respopdent ﬁejected his
representation against which applicant filed O.A. 1391/94 befofe
this Tribunal. This Tribunal vide order dated 12.10.%4 (Annexure
A/45'dispdsed- of the O.A. with the observatiob that . thé _ 
applicant may submit an appeal to the Hon’'ble Presid%nt of Indié’
as the appellate authority against the impug#ed order.
Accordingly, the applicant \fi1ed "an appeal to %he Honible_
Presfdent of India in January, 1995. Later, on findi&g that no
such appeal was traceéb1e 1n the office, he sent anoﬂher copy of
appeal (Annexure A/5) 1in 1996, which was acknoJ1edged on
26.03.94. Since there waé inordinate delay in donéidering the .
appeal, the applicant again approached this Hon’ble Tribunal by

\
filing OA -No. 75/99 and the said OA was closed on the(submission»"

|

of the respondents that a decision had already been téken on the

|
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appeal on 09.02.99. Annexure A/6 is the order in OA No. - - 75/99

‘and Annexure A/7 is the order rejecting the appeal of the

applicant. Again, challenging the order Annexure A/7, the
applicant filed OA No. 436/99 and this Tribunal dismissed the
said OA on 30.06.99 vide Annexure A/8. In an identical case (OA
No. 491/91), this Tribunal passed an order directing ‘the

respondents to count past service of the applicant therein in

various establishments for the purpose of pensionary benefits.

Annexure A/9 is the copy of the said judgement dated 04.11.92,
The case of the applicant is squarely covered by the principles
laid down in Annexure A/9 and the applicant thereiﬁ is similarly

situated with that of the present applicant. Aggrieved by order

Annexure A/8, the applicant approached Hon’ble &igh Court of

Kerala by filing OP No. '3065/2000, which has been disposed by

judgement dated 13.03.2000, directing the respondents to consider
. | : )

the case of the applicant in the light of Ext.P13 | in the O.P.

Annexure A/10 1is the copy of the said judgement Jf Hon’ble High

Court of Kerala. This Tribunal had also followed Annexure A/9
judgement in some other cases and directed the respondents to.

extend the benefit conferred therein to the applicant in OA No.

1749/98. Annexure A/11 is the true copy of the order passed in
OA No. 1749/98. Pursuant to Annexure A/10 judgement of Hon’ble
High Court, the 4th respondent reconsidered Jhe matter and

rejected the representation of_the applicant vide order dated
10.08.2000 (Annexure A/12). The stand taken by ghe réspondentsf
is that the period spent in the private Comp%ny ‘canhnot be
condoned. The applicant submits that'the same beﬁefits given to
the app1icant$ in Annexures A/9 and A/i1 be extendéd to him also
as he s similarly situated with that of the appﬂiéaqts.
Therefore,vthere is no rhyme or reason for denying benefft to the
applicant by singling him out. The appliicant agaiT submitted a

representation dated 31.08.2000 (Annexure A/13) against A/12

order. |

bl




3. Respondents have filed a detailed reply statement
contending that the applicant was initially working in Defence
Accounts Department under the Ministry of Defence during the
‘period 05,06f1957 to é1.03.i967. He voluntarily retired frdm
VDefenée Accounts (Navy) with effect from 31.03.67 and thereafter,
‘he served 1in M/s. English 1Indian Clays Limited, Trivandrum,
Which is a private concern, with effect from 01.06.67 to
19.09.67. Subsequently, he joined ECIL and served there from
25.09.67 to 11.11.71 and then joined VSSC, an autonomous
6rganisation under the ISRO, on 17.11.71. IrHe retired on

superannuation from VSSC on 31.07.91.

4, After retirement, the applicant approached this Tribunal

by filing O.A. No. 1651/91 and pleaded that the applicant is
simi]af]y situated, is out of misconception. Since the applicant
was retired from Government Service and joined the private
Company, M/s. English Indian Clays Ltd., his past services could
have automatica]]y been forfeited, whereas in the case of one
Shri KG Shenoy in the successful OA No. 491/91, he resigned the
service to take up employment in a Public Sector Undertaking
(M/s. Hindustan Organics Limited), and not a private company.
It 1is further submitted that the direction of Hon’ble High Court

in OP No. 3065/2000 dated 13.03.2000 was complied with by issue

of a speaking order. Aggrieved by the decisions pf the

department, the applicant again approached this Tribunal by
filing the present O.A. for the same relief, and the O.A. is

liable to be rejected on the principle of res—judicata.

5. The applicant filed a rejoinder contending that para 8.1

of the offer of appointment of ECIL stipulates production of

release certificate and a service certificate from the present .

.employer, which can be obtained only on resignation from the.

L



present employer. In an appeal to the President! of India, no

speaking order was received by the applicant and hence, he was

|
forced to file O0.A. 75/99 before this Tribunal. Fhe respondents

I

case also, i.e.,

|

should have come to the same conclusion in this

to implement the orders contained 1in Shri K.G.

(supra) in the case of the applicant as well.

6.. The respondents filed additional Aeply statement

|

contending that there was no necessity to resigq prior to the

date of receipt of the offer of appointment és alleged in the

|

rejoinder. The employment of the applicant |in the private

company makes the case different from the cases relied upon by

him. There is no Government guidelines to condone the work done

in a private Company. The averment that the work undertaken by.

him was purely a contractual assignment is not correct. No proof

to that effect was also furnished to the départment. The
applicant is not entitled to any relief as prayed for.

7. We have heard learned counsel for the appflicant, Shri P.C.
Haridas and Shri C.N. Radhakrishnan, learned counsel for the

respondents.

8. Learned counsel for the applicant submitted that he is

qualified for pensionary benefips if a 1liberal and lenient

interpretation of Rule 88 of the Central Civil Sprvices (Pension)

Rules, 1972 is taken. Rule 88 of the CCS (Pension) Rules, 1972,

provides for relaxation of any Rule if it cauges undue hardship

|

in any particular case for just and equitable ‘consideration of

such cases. The provisions of the Rules providing forfeiture of.

past service in case of resignation is ultra vires to Articles 14

and 16 of the Constitution. Rule 88 is intended to be invoked in

"

&

Shenoy’s case,

5
1
!
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such contingencies to ameliorate the hardship caused due to the
rigor of any other rules and refusal to inhvoke that rules in its

true letter and spirit would be arbitrary and unreasonable.

9. Learned counsel for the respondents on the other hand
pleaded that as per Rule 26(2) of CCS (Pension) Rules, 1972,
resignation, whether with or without vintimation/perhission
results in forfeiture of past service, unless submitted to take
up another appointment in Government where service qualifies.
Instead of challenging the judgement of Hon’ble High Court in OP
No. 3065/2000 before the Apex. court, the |applicant again
approached.this Tribunal for the same re1ief and the O0.A. is hit

by the principles of resjudicata and is liable to be dismissed.
10. We have given due consideration to the arguments advanced.
by both the counsel and the documents and materials placed on

record.

11. The grievance of the applicant 1is that the service

rendered by him in Defence Accounts Department and ECIL prior to

- Joining ISRO has not been taken into account for the purpose of

pension and other retirement benefits. Ear]igr, the applicant
. |
filed O0.A. No. 436/99 before this Tribunal, which was dismissed

by an order dated 30.06.99 and thereafter,‘the applicant filed an

‘OP No. 3065/2000 before Hon’ble High Court of Kerala against the

aforesaid decision and the same was dispoéed of vide order dated
13.03.2000 directing the authorities concerned to consider the
case of the applicant with that of one Shri K.G| éhenoi, the
applicant in another case (OA No. 491/91). | Accordingly, the
case of the applicant was - considefed by the respondents vide
Annexure R/1 dated 21.12.2000, wherein they have taken the view
that the applicant had initially worked in the Defence Accognts

Department and after resigning from that service, he had worked

L~
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in a private company during the period from 01.06.67 to 19.09.67.

Subsequently, he joined ECIL,anq then joined VSSC on 17.{1.1971.
In the case of Shri Shenoy, who had worked in two Government
Organisations and one Pub]ic'Sector Undertaking, before fjoining
-ISRO. There is a fundamenta]-differencé'betwe?n secviég in the
Government or a Public Sector Undertaking - and 'Emp]oyment in a

|
never be condoned on par with the service rendered in Government

private company. The period spent in private employment can

employment or Public Sector Undertaking forv the _pufpose of
pension and the past service rendered"by the applicant in
Government service prior to working in a private company was
automatically forfeited after his resignation from the Go?ernment
service. Whereas in the case of Shri Shenoy, 'he had resigned
from Govt. service to take up employment in a‘Pub11¢ Sector:
Undertaking and his Govt. services were 6ounted for the :purpose
of pension as directed by this Tribunal. ‘Applicant’s request for
‘codnting his Government serVice rendered in the Defence Accounts
Department and in ECIL for the purpose of pension has been

rejected. This was reiterated 1in the impugned order Annexure

A/12 dated 10.08.2000.

12. Admittedly, the applicant was working| in the :Defenée

Accounts Department from 05.06.57 to 31.03.:67 and ECIL from

25.09.67 to 11.11.71. The interregnum périod of employment in %
the a11eged private concern; M/s. Eng]iéh Ind%an-c1ays Limi}ed,
from 01.06.67 to 19.09.67 is under dispute. Tgking sheiter to
Rule 26 (1) of the Centra]iCivi1'Servicés (Pe#éion)\RuTés, 1972

v : |
(the Pension Rules, for short), the respondents!contendedithat on

stands fbrfeited

resignation of an employee, the past service

and, therefore, the spell ofvtime rendered in the private. company

cénnot be reckoned for the purpose of p%nsion :and other

retirement benefits. For better §1ucidation, RPTe 26(1) :of the
e |

Pension Rules reads as follows: }

Le—
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"26. Forfeiture of service on resignatiqn(-
(1) Resignation from a .service or a post,:
unless it is allowed to be withdrawn| in the public.

interest by the appointing authority, entails -forfeiture
of past service." -

13. Applicant contended that the resignation st with proper
permission and was taken with bona fide inFention to join
The Government service, which will be treat@d as qualifying
service for pension purpose. Learned counsel for’ the applicant
submitted that unfortunately, the applicant waéfnot able to join
the Government service immediately and he was taQen an assignment
in a private company for a few months on c?sua]/centractua]
basis. Since there is no document to prove tﬁat, he could not
produce the same. Thereafter, he joined ECIL aéd"WOrked thare
from 25.09.67 to 11.11.71 and then on 17.11.74 he joined VSSC,
which is an Autonomous Organisation under the ISRO and from where
he retired on superannuation on 31.07.91. The cbntention of the
respondents that the services rendered in ? Public Sector
Undertaking will not be treated as qualifying &ervice for the
purpose of pensionary benefits under Rule 26di) of the-Pensién
Rules is not a correct proposition of law. Butiin the Shenoy’s
case, the service rendered in the Public Sector Undertaking has
been taken into account as per direction oﬁ this Tribunal.
Therefore, we are of the view that similar treétment should have
been given to the appTicantvin counting the pas# service rendered
in Public Sector Undertaking. Needless tof say that the

subsequent service in the Government shoul% also be counted.

- |
Then what left out is a short period from 01.06.67 to 19.09.67

and whether this interregnum period is to be counted or not. The

contention of the app]icant that the said emquoyment was burely
on casual/contractual basis has some force. f On hearing .the
counsels as well as on perusé1 of the materia]J placed én record,
we have no reason to disbelieve the averment OL the applicant to

|

that effect especially when he had joined in( a Public Sector
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Undertaking immediately thereafter. Therefore, the period of
hardly three months which he alleged to have beqn worked 1in a
private firm, in ouf view, would not come in th% way of granting
pensionary benefits especially when Rule \26(2) fof the Pension
Rules denotes "A resignation shall not entai]\f&rfeiture of past
service if it has been submitted to take up, with proper
permission, another appointment, whether temporﬁry or permanent,
under the Government where service qualifies. ' The respondents
have no case that applicant’s resignation has mot been accepted
by the earlier employer. Therefore, we are of t%e view that the
applicant 1is eligible to get hié total seTvicés counted by
condoning the services rendered in a private cohﬂany'for a short
spell of time on casual/contractual basis. Any éhponment on
casual or on contractual basis will not give fix%ty of employment
and, therefore, it cannot be said that such empléyhent, that too

for a short period, should come in the way of granting the

benefit to the applicant. \

14, In the order Annexure R/1 dated 21.12.2?00 issued by the

.Government of India, Department of Space, it wasistated that}‘“in

the case of Shri Shenoy, he had resigned from Government service
to take up employment in a Public Sector Underthking. Keeping
this in view and based on the orders of CAT, his Govt. service

|

was counted for the purpose of pension, as a special case."” So

this was a relaxation granted to Shri Shenoy. T%e question comes

before us why that benefit should not bei extended to the
applicant ignoring the fact tﬁat he worked 1in tqe al]egedkprivate
company for a short spell of time, 1i.e. ﬁrom 01.06.67 to
19.09.67 (3 ménths and 19 days), especially wﬁen he was engaged
on casual/contractual basis. The effect of this employment with
reference to regularisation and fixity is concerﬁed, it ié as
good as that of no employment. Therefore, | that period of

employment 1is a matter to be ignored and this ﬁnterregnum period

!
§
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|
should be condoned in the interest of justice. Tﬁerefofe; we are

of the view that the appIicanf is entitled to [the relief of

: | .
counting the past services rendered in the Defence Accounts

'

'
)
i

15. In a similar case in OA No. - 491/91 - KG Shenoy's case

), this Tribunal

-Department and ECIL.

(supra) and 1in another case (0OA No. 1749/98
directed to éondone the serv{ces rendered in a nhon-Governmental
Orgénisation and the benefits have been granted ﬁo the applicants
therein. These orders haye become final anq the respondenté
implemented the same. It is a well settled prinéip]e of law that

the benefit flowing out of an order of a Court s%ou]d be extended

to similarly situated persons if that order becoTes final. In

Ashwini Kumar’'s case [1997 (2) SCC 1), Hon’ble Supreme Court has

gone to the extent of saying'that non-extension éf such benefits K
will amount to vioTatipn of Articles 14 land 16 of the
Constitution. Therefore, we are of the considered view that the
service rendered by the applicant in the Defence ‘Accounts
Department and "ECIL should be counted forﬁ the burpose of
‘pensionary benefits and the interregnum perio& of employment in
the alleged private concern from 01.06.67 to 1%.09.67 is. to be
vignored. f

R
16. In the result, the O0.A. is él1owedjand weadifect the.f

-respondents to refix the pension of the applicant .after éounting

his services in the Defence Accounts Department and ECIL from
! | ‘

.05.06.1957 onwards for pensionary benefits on n?tiona1 basis. We

make it clear that the-applicant will not be [entit1ed to any
. |

arrears or interest for the past period. However, he is entitled f

to. draw revised pension flowing out of thi% order-  with effect:

from the date of filing of this 0.A., i.e. ();2;..038~£T2:GQ?@’?§'“'1 - This

L
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exercise for revising the pensioh shall be completed within a

period of four months from the date of receipt of a copy of this

order.
16, There will be no Brder aé to costs.

‘(Dated, the 2nd January, 2003)

== ‘

K.V. SACHIDANANDAN ‘ G. RAMAKRISHNAN
JUDICIAL MEMBER ADMINISTRATIVE MEMBER

- Nt
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APPENDTIX

(In O.A. No. 186/2001)

"Applicant’s Annexures:

A/

A/2

A/3

A/4

A/5

‘A/6

A/7

A/8

A/9

A/10
A/11

- A/12

A/13

A/14

True copy of the office memorandum dated 15.03.84 of the.
3rd respondent.

True copy of the office order No. 7/79 dated 18.04.67 of

.the Controller of Defence Accounts.

True copy of the Judgement dated 21.07. 93 in OA No.
1557/91 of this Hon’ble Court.

True copy of the order in O.A. 1391/94 dated 12.10.94 of
this Hon’ble Court.

True copy of the appeal filed by the applicant before His
Excellency the President of India.

True copy of the order dated 25.02.99 in OA 75/99 of this
Central Administrative Tribunal.

True copy of order dated 09.02.99 of the first respondent
rejecting the appeal.

True copy of the order dated 30.06.99 in OA 436/99 of this
Hon’ble Court.

True copy of the judgement dated 04.11.92 in OA 491/91 of
this Hon ble Court. ‘

True copy of the judgement dated 13.03.2000 in 0.P.
3065/2000 of the Hon’ble High Court of Kerala.

True copy of the order dated 12.06.2000 in O.A. 1749/98
of this Court.

True copy of the order No. VSSC/EST/E-PEN/PS/32002/4658
dated 10.08.2000 of the 4th respondent

True copy of the representation dated 31.08.2000. submitted
before the 4th respondent. _

True copy of the letter No. ECIL/PD/I(28)/A /447 dated
11.08.67.

Respondent’s Annexure:

R/1

True copy of H.O0. Jletter No. 1/3(8)/2000-V dated
21.12.2000 issued by the Under Secretary, Department of
Space.
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