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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENGH

0. A. No. 184/91

TXEXRS. 199

DATE OF DECISION __ 28-U 92

v’.
P3 Vagsavan Pillai

Applicant (s)

(Applicant- in person)

Advocate for the Applicant (s)

. _Versus : '
Union of India rep. by Secretary
Ueptt.of Pension & Pensioner *Respondent ()
Welfare, Ministry of Personnel,
Public Grievance & Pensions,
New Delhi and others. .
e Krishnakumar, ACGSC Advocate for the Respondent (s)

- CORAM :

The Hon'ble Mr. NV Krishnan, Administrative Membér

Kixex ko H¥eX Kit. : Lo
1. Whether Reporters of local papersyy be allowed to see the Judgement ?
2. To be referred to the Reporter or not } .
3. Whether their Lordships wish to see the fair copy of the Judgement?>‘>
4. To be circulated to all Benches of the Tribunal }-0 ) :

JUDGEMENT

.The applicant'retired_Qoluntarily on 2.5.87 (FN) from the
pdst oF,Senior'Auditorvin the Indian Audit and Accounts.Department,
from the UFFicé'of the Accountant General, Trivandrum. He had
cqmpleted 22 yearsﬁof service at the time of his retirement. His
basic pay then was Rs 1900. As he had souéht retirement Qoluntarily,
5 yearsﬂ additianal service was granted to him under Rule_%é(a) of
the Central Civil SEer’:ce (Pension) Rules 1972, Rules, 'Fdf short.
The last pay drawn was R 1900 ana the average emoluments was also
Rs inD. According to him, the Govt. of India, Department of Personnel

0M dated 14.4.87 (Decision No.2 under Rule 49 of the Pension Rules)

-at Annexure IV, declares. that pension will be calculated at 50 %

of average emoluments in all cases. His pension should, therefore,

have been fixed at R 950/-. Instead, it is fixed at Rs 778/- onlys



under clause {b) of ﬁule 49(2),ﬂh§feunder, 50% of the
average emoluments was multiplied by a factor 27/33.
Admittedly, 27.8t3”d8‘ for t he years of gualifying service
he had on. retirement and 33 represents, the qualifyiné
service for uhich full bensian is g iven.

2 : The applicant ~ who argued his case personally- “
is aggrieved by this method of c alculationiof hié pension
under Clause (b) of SumeuleYZ of Rule 49vfor-reasons
‘mentioned in para 5 of his application viz (i) wrong
interpretétion of Rulel49(2)(b) or (ii) there is
discrimination and Rule 49(2)(b)i8 invalid. Hence he
seeks tﬁe following reliefs: |

"(a) The calculation of pension for the applicant
- made under Clause {b) of Sub Rule (2) of
Rule 49 of CC3(Pensinon) Rules 1972 may be
declared as wrong and the applicant 's pension
may be fixed at R 950/~ per mensum with
ef fect from 2.5.1987 with the benefit of arrears.

(b) Alternatively, if the interpretation given
to Clause (b§ Sub (2) of Rule 49 of the CCS
(Pension) Rules, 1972 and the calculation of
pension made on that interpretation are found
to be correct, the said Clause may be declared
vaid and the applicant®s pension fixed at
Rs 950/= being half of the average emolument,
per mensum with effect from 2.5,1987 with the
benefit of arrears.®

Notwithstanding that' an eariien application was rejected
@ as he had not challenged the relevant Rules,
by the Annexure A AVIII judgment_éthis application wvas

&_uherein he had chalienged the Rules
admitted/and hence is being disposed of on merits.
3 Respondents have filed a reply stating that the.

applicanf is not entitled to any_relief as his pension

has been correctly computed Qnder Rule 49(2)(b) and the

-

L)

Rules are Aot unconstitutional.
4 The fifst'ground raised is as follows:

"(a)(i) The applicantd éension has been calculated
UL, S under Clause (b) of Sub Rule (2) of Rule 49,
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of the Central Civil Service (Pension) Rules,
1272, This Clasue has been wrengly interpreted
and the wrong interpretation is applied for
calculating the pension of the applicant,

(1i) The said clause merely stipulates that the
pension of those retiring before 3% years
should be proportionate to the amount of
pension receivable on completion of 33 years

"or more. This proportion can be achieved on

~ the basis of emol.uments alcne because the
emolument of a person with say, 22 years of
service will naturally be less than that of
another with 33 years. So if both are given
half of the respective emoluments as pension,
the former "s pension will be proportionately
less than the latter?s. UWhile the proportion
ment ioned in the Clasue can be achieved on the
basis of emoluments, no further reduction from
that proportionate amount is called for.

(iii) Clasue (b) of Sub (2) of Rule 49 of CCS
(Pension) Rules does not stinulate that half
of the average emoluments of a person with
less than 33 years of service should be furhter
reduced by X/33 where X" is the qualifying
service."

5 I have considered this argument and I find it has
no force and is against principles of interpretation::
Rule 49,to the extent it is relevant,reads as follous:=

"(14) In_the case of.a.Government servant retiring
in“4ccorddnce  with the ‘provisions of these rules before
completing qualifying seryice of ten years, the '
amount of service gratuity shall be calculated at ,
the rate of half month's emoluments for every completed
six monthly period of qualifying service."

"2(a) In the case of Government servant retiring

in accordance with the provisions of these rules

after completing qualifying service of not less than
thirty=-three years the amount of pension shall be
calcilated at fifty per cent of avera e emoluments,
subject to a maximum of four thousand and five hundred
rupees per mensem,? ' :

(b) In the case of a Govt. servant retiring in
accordance with the provisions of these rules before
completing qualifying service of thirty-three years
but after completing gqualifying service of ten, years,
the amount of pension shall be proportionate to the
amount of pension admissible under clause (a) and in
no case the amount of pension shall be less than
rupees three hundred-and seventy five,

If, as contended by the applicant, Rule 459 itself provides that

Sq%pof the average emoluments has to be given irrespective of
qualifying service, there was no need to have two clauses (a)

(b) under Sub Rule (2) of Rule 49, to regulate respeﬁtively

&/ se deoe
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pension payable(;)tclpersonswho have rendered qualifying
service of 33 yeaﬁs or more and (ii) to persons who have
rendered qualifying service of less than 33 years. Therefore,

there is no mistaké in interpreting Rule 49 by the respondentse.

6 It is also clear that when clause (b) of Rule 49(2)
frefers to the pension being.prOQortionaté to the pension
admissible under clause (a), it only means that the pension
will bear the same proportion to the full hension - 1.Ba,
50% of the amerage emoluments ~ as the actual gualifying
service rendered bears to the length of qualifying service

\

(i.e., 33 years) for which alone full pension has to be

paid.

7.  The Govt. of India's decision No.2 below Rule 49
(Annexure~IV) is a direction as to hou pension should he
calculated under Rule 49(2)(a), i.e., full pension after
rendering 33 years of gqualifying sefvice. It specifibally
refers '‘to clause (a) of Rulev49(2). It-subsﬁitutéSythe earlier
slabs fopmbla:given under this clause with the new formula,
i.eey 50% of average emoluments. This is applicable only if
the gualifying service is as stipulated in Rule 49(2){a),
is.ee, 33 years or more. If the qualifying service is less
than 33 years, the pension based on 50% of average emolhments
will also be proportionate to the reduced qualifying service.
These prdvisions have since been incorporated in the Rule 48
itself, the amended provisions having been reprodaced in

para S supra,

8. There is no force in the plea'of discrimination.

The applicant heavily relies on the deéision of the Supreme
Court in Nakara's cése 1983 (2) SCR 246(SC). The applicant
has miserably ‘misconstrued Nakara®s case. #Prior to the
amendment of Rule 49 in pursuance of the Annexure-IV

instruction, a slab formula was in existence. The slab

\ | RN P
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formula for giving full pension for those who have retired
after 33 years of gualifying service was made applicable
only to those who retired on or after 1.4.79. The Sgpreme
Court found this provision to be discriminatory fordpensioners
as a classﬁ%@ere beihg divided into two groups viz. those
who retired prior to 1.4.79 and those retired on 1.4.79 and
thereafter, for getting pension on the basis of the revised
slab formula. This Stipulaﬁion vas, therefore, struck down
by the Séprehe Court as being arbitrafy and it was directed
that, from 1.4.79, the ﬁension of all pensioneré, irrespective
of when they retired sho.sld be calculated on the slab formula

basgis,

9. Rule 49 as it now stands, can be examined to see
if it is diéc:iminatory. The .classi.fication médevby Rule 49,
is not on the basis of the date of retirement, which alcne
will be arbitrary. The classification is based on the
length of gualifying service rendered at the time of
retiremgnt. On fhe.length of qualifying service rendered
WKzthree classes are identified for which different
at the time of retirementé guanta of retirement benefits
are specified. The first is a case of persons who retired
before rendering qualifying service of ten years. They are
not entitled to pension. Instead, they are paid a lump sum
gratuity as provided in Rule 49(1) extracted above. The
second is a class of pensioners who retired after rendering
a gqualifying service of 33 years or more.. They are entitled
to full pension at 50% of the average emoluments as
provided in Rule 49(2)(a}. The third is a class of persons
who retired after rendering ten years qualifying service or
more but less than 33 years of qualifying service. Rule 49
(2)(b) provides that their pension will be proportionate to
the full pension spe¢ified in Rule 49(2)(a). Theré is no
discriminat ion because the length of service h:;Z?ational

nexus with the guantum of pension, for, it stands to reason,

- . v .06..
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that if one serves the Government.for a longer period, one
should become entitled to a larger pension t han another who
has senved the govt. for a shorter period, other things

being equal.

10. The law laid doun in Nakara®s case will also apply
ﬁo the imple@entétion'of the amendments made in Rule 49,

Its effect will be that the new method of calculation of
pension specified in clasue (a) and clause (b) of Rule 49(2)
will be available to all pensioners irrespective when they
retired. If some pensioners had retired before this
provision was amended, the rule in Nakara s case will

entitle them to refixation of pension after such amendment.,

'11. It has also tq be appreciated that if the length

of gualifying service is a relevant ctiteri@n and yet,
pension is paid at 50% of average emoluments irrespective
of length of service, there will be discrimination. For,
giving the applibant 50% of his average emoluments of Rs.jQDD
as pension, as claimed by him when he has a gualifying
service of énly 27 yea:s)includipgla bbnus of 5 years,and,
giving the same amount to another who has the same average
emoluments (i.e., Rs.1900), but has rendered 35 years of
qualifying service will be discriminatory. It is for this
reason that Rule 49(2)(5) provides for a ﬁroportionate

pension.

124 In the circumstnace, I find that Rule 49(2)(b) does
not violate. any provision of the Constitution relating

eguality of treatmenﬁ.

13.  For the aforesaid reasons, I do not find any merit

in this application Uhidh is dismissed. There will be

no order as tO costse
, q/g?ol

(NoV. Krishnan)
Administrative PMember
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JUDGEMENT

N.V.Krishnan, Af

This'applicatiaq was filed seéking a reQieu of the -
order dated 28,4,92 passed by me in 0OA 184/91., 1 have perused
the aépliéation for review and I am satisfied that it cam be
disposed of without hearing the counssl, _ "
2. A perusal of fhe application shouws that the applicant
is,'as a matter of fact,vaggrievéd by‘the decision and he has
sought to point‘out that the decisicn_rendered is not quite
correct, He has ot pointcd out auny qrrar apparent on the face of
the‘recerds to justify a review, The grounds‘nrged are more

+ appropriate for an appeal against the order.

3e 1 find,no ground has been raised for a revieuw of the
original order and hence this application is dismissed,

U 3

(N.V.Krishnan)
Administrative Member
1.661992



