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Whether Rgporters of local-papers may be ailowed to see the Judgement ? "f,v\
To be refefred to the Reporter or not? :
Whethe{ their Lordships wish to see the fair copy of the Judgement? [

To be circulated to al_l Benches of the Tribunal ?ﬁd

JUDGEMENT
(Shri S.P.Mukerji, Vice Chairman) . .

In this application dated 3.3.90, the applicant who is an ex-
serviceman ré-employed as vSenior Commercial Clerk in “the Southern
Railway,' has prayed that his re-employment pay in ‘the scale of Rs. |
260-430 sﬁould be re-fixed with effect from ‘the date of .his re-
einployment, i.e. 13.4.83, by giving him 15 increments ignoring his entire

military pension. The brief facts of the case are as follows:

2. | The applicant "after rendering 21 years of service in the Air..
Force retired therefrom 0;1 31.7.81 with é\»military pension of Rs. 273/-
per month. The last pay drawn by him was Rs.445/-. Subsequently,
he wa§ re-employed as Commercial Clerk in the scale of Rs. 260-430.
on 13.4.83. On the basis of the relevant orders, the entire fnilitary

pension of a re-employed ex-serviceman who retired from the Defence
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Services béfore attaining the'( age of 55 years was 'to be ignored. The
instructions further provided that such re-employed ex»Servicemaﬁ, on
re-emp'loy'ment, should be given the minimum of the pay scale of the
re-employ;ﬁent post, but in case of hardship, he can be given advance
increments at the rate of one increment for each year of equive'lnlent
service in the Defence Service in posts equivélent to the post to which
he is re‘-err\xp'loyed. Still further, it was .clarified that the case can be
deemed to be of hardship where the mi.'nimum of the pay scale of thé N
re-employment post plus the military pension including the ignorable
part of the pension is less than the last pay drawn. Based on these
instructions, it appears that the‘respondents fixed the pay of the applicant
vide the order dated 10.12,87 at Rs.390/- in the scale of Rs. 260-430
with effect from 13.4.83 by éiving him 15 increments on the basis of
his equivalent service in the .Air Force. While doihg so, they had ignored
the entire amount of the military pension. However, he was not granted
these advénce increments on the gréund that his 'pay at the,minimum
of the payv scale, i.e.?_siﬁo, plus his military pension withput ignoring
the same was 'not' less than the last pay drawn in the Air Force. The
applicant's claim is that sincé he was re-employed on 13.4.83 and the
orders ignoring the entire amount of 'milit.ary pension for non-commissioned

ex-servicemen like him had been issued on 8.2.83, his entire military

pension should have been igndred for reckoning hardship or co.mparing

his emolumehts von re-emplo.yment including the military pension with

the last pay drawn by him in the Air Force. He has also referred
to a number of decisions taken on this issue by the Tribunal by which
the ignorable part of the pension has been declared to be ignored for
all purposes of pay fibxatior'l including reckoning of hardship fdr the
purpose of giving advance increments. . |
3. The respondents have stated that the Railway Board had clari-
fied thatA éven ignorable part of the pensi.on has to be taken into account

for reckoning undue hardship. They, however, conceded that those who
were re-employed before 30.6.86 will be @grerned by the hardship clause

but for other@ who were re-employed after that date, the question
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of hardship for grant of advance increments would not arise. They
have congeded that the applicant was granted, at the time of his re;
employment, initial pay of \ Rs. 390/-, with advance increments on the
basis .of the number of years of equivalént service rendered by him
in the Defence Forces, but the same fi:e: to be corrected™:  3a%) there
was no hardship. They have also argued that since the applicant has
not challenged within one year ,(D the order by which he is aggrieved,
his application is time barred.

4, We have heard the arguments of the learned counsel for both
the parties and gone through the documents carefully. Since feduction
of pay is a recurring grievance, we do not find this applicati‘on to be
time barred. As regards ignoring the mllxtary pension for the purpose
of giving advance increments in case of hardship, this matter was consi-
dered by a Larger Bench of this Tribunal in OA 3/89 and other cases.
By a common judgement dated 13.3.90, the Larger Bench held as follows:

’

"We hold that for the purpose of granting advance increments
over and above the minimum of the pay scale of the re-
remployed post in accordance with the. 1958 instructions (Anne-
xure IV in OA.3/89), the whole or part of the military pension
of ex-servicemen which are to be ignored for the purpose of
pay fixation in accordance with the instructions issued in 1964,
1978 and 1983 cannot be taken into acc;mnt to reckon whether
the minimum of the pay scale of the re-employed post phiss
pension is more or less than the last military pay drawn by
the re-employed ex-servicemen."

5. In view of the above finding of the Larger Bench, we allow

‘this application, set aside the impugned order dated 21.4.88 at Annexure-

A4, and direct that the (@r@n&aj’jg;v re-employment pay as fixed vide
the memorandum dated 10.12.87 (Annexure-A3) should be granted to
him with effect from the date of his re-employment. Arrears of pay

and allowances should be made good to him within a period of three
months from -the date of communication of this order. There will be

no order as to costs.
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