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HON'BLE SHRI N. DHARMADAN, JUDICTAL MEMBER

In this original application, the petitionef'seeks
to~quashjpara§(ii) and (iii) of Ext. A-4 order dated
25.11.1988, which read as follows:- ‘

" §i) directs that a further engquiry should be held
under the provisions of the CCS(CCA) Rules,
1965 against xhwxszi® Shri P.P. Kyttappan
on the allegations which led to his compulsory
retirement from service;

iii) directs that thesaid Shri P, P. Kuttappan shall
under sub rule (4) of Rule 10 of CCS (CCA)
Rules, 1965, be deemed to have been placed
under suspension with effect from 29.7.87
and shall continue to remain under suspension
until further orders."

He also prays for a direction to reinstate him in service

granting “al]l service benefits, with full pay and allowances

eel



- due to him had he not been suspended as per the order at

Ext. A-3 dated 26th August, 1981.

2; The petitioner, while working as Sorting Assistant,
Sub Record'Office; Tiruvalla, was placed_under suspensiqn
‘under Rule 10(1) of the CCS (cca) Rules, 1955- since he was
chargesheeted by the Detective Inspector, CBCID Explqsive
Cell, Quilon for the offences bunishable under Sections'

467, 468, 471 and 320 IfP.C. and Section 52 of Indian

Post Office ACt.  The case was registered as CC No. 55 of
1984 in the Judicial First Class Magistrate's Court,

_ kayamkulam. ‘He ﬁas convicted by the Judicial First Class
Magistrate as per judgment dated 30.6.1987 at Ext. A-2

. 3e ) On the bagis qf the above judgment, the petitioner
was compuisorily retired invoking the power under Rule

19(1) of the CCS (CC8A) Rules 1965. He filed Criminal
Appeél No., 66 of 1987 before the Addifional Sessions‘Court-I:
Mavé;ikka;a. This appeal‘was allowed and Ext. A-3 dated
é6.3.88 is the judgment in the Criminal Appeal. Consequently,
the first respondent‘set aside the order of compulsory
retirement from service passed against the applicant as per
memorandum dated 28.9.1987. But the first respondent decided
that a further enquiry should be held under the provisions
of cés (cc&A) Rules, 1965 aéainst the applicant on the
alleéétioné.which led to his cogpulsory‘retifement from
service. Accordingly, Ext. A-4 order has been issued by

the first respondent, which directed that the applicant

.
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shall be deemed to have been placed under suspension w.e.f,
27.9.87 under Rule 10(4) of‘the Rules, 1965. The petitioner
contended that the first respondent can place him under
deémed suspension invoking the power under Rule 10(4) only
in case he decided: to hold a further enquiry and such
further enquiry is ?ermitteﬁ under the rules. According
to him, such further enquiry is specifically barred when a
competent court has passed an order of acquittal on merits
éfter.evalﬁéting the evidence produced in the case. He
has‘alsb submitted that the proposed enquiry under A-5
memorandum wouid be illegal ané cannot be proceeded with
thoughw the first respondent appointed the third respondent
as Enquiry Officer as ber Exte. A=6 and posted the enquiry.
According to the petitioner, the present departméntal
proceedings initiated against the petitioner subsequent to
the verdict of tﬁe Criminal-court, by which he was held not
qui%ty of the charges on the same set of facts and allegations,
are incompetent, unauthorised and totally without jurisdiction.
4. The cése is hotly contested by the respondents. The
respondents have filed a counter affidavit. They say in
the counter that after the judgment in the criminal court,
the matter wa§ reexamined invpﬁe light: of the judgment in
Criminai Appeal No. 66 of 1987 and after considering the
circumstances of the case, it was deéided to iniﬁiate& |
departmental action égainst the applicant under the

provisions of Rule 10(4) of the CCS (CC&A) Rules, 1965.
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_ Counsel
According to the = learned Senior Central Govt. Starnding /

Ext. A~5 memorandum of charges levelled against the
applicant and the charges in the criminal case are entirely
different. A close reading of the judgment in the Criminal
Appeal wili prove that the said appeal was allowed not
because of the applicant was found innocent but because

the charge against him were not proved béyond a reasonable
doubt. It is a fact that the petitéaner has been
acquitted by the Appellate court on technical ground, but
that would not stand in the way of initiating furthér
procéedings under Rule 10(4) of CCS (CCA) Rules by the

respondents.

-

5. ArgUments of the learned counsel for the petitioner
and that of the ACGSC were heard. We have also examined
the documents of this case carefully. The learned counsel
fr the pétitioner.placed rgliange on Rule 10(4) of the

CCS (CCs&A) Rules, 1965 which reads as follows:-

®* Where a penalty of dismissal, removal or
compulsory retirement from service imposed upon
a Government servant is set aside or declared
or rendered void in consequence of or by a
decision of a Court of Law and the disciplinary
authority, on a consideration of the circumstances
of the case, de¢ides to hold a further endguiry
agdinst him on the allegations on which the
penalty of dismissal, removal or compulsory ,
retirement was originally imposed, the Government
servant shall be deemed to have been placed under
suspension by the Appointing authority from the
date of the original order of dismissal, removal
or compulsory retirement and shall continue to
remain under suspension until further orders:

Provided that no such further inquiry shall be
ordered unless it is intended to meet a
situation where the Court has passed an order
purely on technical grounds without going
into the merits of the case."

According to the learned counsel, the proviso to the
above rule bars a further enquiry in this case because

the decision has been rendered by the Appellate Court
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in terms,of thg above Rule and thevAppellate court has
unéquivocally found that the evidence adduced by the
prosecution does not establish the guilt of the accused.

The departmental enquiry contemplated.at Annexure-5 after
the above verdict on the identical facts dealing with the
guilt of the accused is impermissible and it is an instance
of victimisation and harrasment of a low paid employee like
the petitioner. The:action of the first r¢Sponden£his

unjust and vitiated by arbitrariness and malafides. Hé has
élso placed étroﬁg felianCe in the decision reported in

A, K, Balakrishnan Nair Vs. Sup§t. omeostoffices, Ernakulam.
Division (1982 KLJ 149). He submi?ted tﬁat,in_that case.
the~same provision was cqnsidgred by the Kerala High Court
in a more br less identica;’facts and circumsiances and
held that when an order of.dismissa; was set aside, the
delinquent officer should be deemed to have been restored

in service. Thus under Rule 10(4), he shall not be deemed
to have been.placed under suspension by the appointing
authorit§ if they propose an endquiry ageinst him on the same
allegation on which the penalty was origiﬁally imposed on
him. In other words, the invocation of Rule 10(4) can be
defeated only if the charges are wholly unrelated. In that
case, the leafned judge found on facts, after comparing

the allegations both in the eriminal case and the departmental
endquiry, that the allegétions are dissimilar and came to the
conclusion that Rule 10(4) of the rules is not attracted

to the case. The learned counsel for the petitioner also
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brought to our notice the decision reported in 1982 KLT
608(D.I.G of Police Vs, Sankaran) & case~dealing with
Rule 10(6)(i)&(ii) of Police Department Egnuiry,
Punishment and Appeal Rules, 1958,_kerala. But, we are
afraid that this is not a casé dealing with the question of
deemed suspension and hence it is not helpful for deciding
the issue arising\in this case, uhllke'the ear®er one referred
to above.

6 In the instant case before us, the applicant was
chargéd for offence punishable under Section 467, 468, 471

and 420 of IPC and Section 52 of the Indian Post Uffice Act
1988, whereas in the departmental proqeedings. he has been

' charge sheeted for violating the provisions of Rule 3 of

CCs (Conduct Rules) 1964, namely exhibiting lack of integrity
devotion to duty and acting in & manner unbecomingqu a
Government servant. Thus, the charges levelled against

the petitioner in the criminal cése and tﬁe departmental
ehquiry are entirely different and dissimilar. MOreover,

the method 6f proof in a departmental enquiry is also
_different from the standard of proof and evidence required

. in & criminal prosecution for convicting the accused.

Hence, tﬁere is no reason for assuming that the-petitioner

who was acqultted in the prosecutlon on the basis of the
benefit of doubt, will not be found guilty in a departmental
enquiry. There is some possibility of the petitioner being
found guilty on the existing materials in the enquiry.

7. It is now established law that criminal trial is

distinét from Departmental enquiry and where acquittal is
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on technical grounds or other than honorable, disciplinary
proceedings may follow (R.P Keshav v. Union of India, AIR
1964 SC 787. The Supreme Court in Corporation of Nagpur
‘ AIR 1984 .5C 626 -
and another v. Ramchandra G.Modak and others/ went on

to the extent of observing that s=

» Normally where the accused is acquitted honorably
and completely exonerated of the charges it would
not be expedient to continue a departmental inquiry
on the very same charges or grounds or evidence,

but the fact remains, however, that merely because
the accused is acquitted, the power ¢f the authority
concerned to continue the departmental inquiry is
not taken away nor is its direction(discretion)

in any way fettered." '

We, howevér, feel that in this case the rulinés and principlé
that an acquittal in & criminal trial does not debar
disciplinary proceedings, do not apply. These rulings

V where :

applyvin'case/disciplina;y proceedings have to be taken.

in this c;se,vhowever, the'disciplinary authority on the
basis of conduct which had led to the convictiocn of the
petitioner, had already taken action under Rule 19 of

CCS (CchA) Rules and retired him compulsorily. He cannot

at his level reopen the disciplinary proceedings by reviewing
his own order. Sucnh an order of de-novo disciplinary

proceediﬁgs can be passed only by appellate or revisional
aufhority.

8. Ruie 10(4) of CCS(CChA) Rules envisages “fﬁrther
'enquiry”: by the disciplinary authority where the original
ordér of punishment of cdmpulsory retirement has been set
aside by a Court of law purely on technical grounds. without
going into the merits of the caée. He cannot pass orders

for de-novo disciplinary proceedings as has happened in

this case,
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light of the
9. In tneswordingsof the impugned order at Annexure-Ad

it is evident that the first disciplinary proceedings‘ referred
to in para 1 of that érder aré.being revived de-novo in

para 4 of the'order on the ground of conduct which led

to his compulsory retirement'based on}conviction on a
criminal charge. |

| 10, Instead of holding »further enquiry" as contemplated
in Exﬁ.Ap4 order, the disciplinary.auﬁhority has served thea
petitioner with a fresh charge sheet at Ext.A5( p53 of the
paper book) on the same facts and allegations on which he

was prosecﬁtea and exonerated in appeal. where under proviso
to rule 10(4) even fﬁrther enquiry cannof be'held where the
court has exonerated one on mer;ts as in this case, holding

| of de=novo d;sciplinary proceedings on the same facts and-
allegations on which he had been compulsorily retired and
reinstatea and exonerated by}criminal Cour£ in appeal

will be wholly illegal,

1i. Wé have checked up and find that the allegations
of_theft,'forgery and misappropriation are the same between

the criminal trial and the disciplinary proceedings.

12, ~ To sum up, for tne following reasons the order of

de-novo disciplinary proceedings are illegals-

(a) The discjiplinary authority had already exhausted his
poyer of punishment by retiring him under rule 19
of the CCS(CCA) Rules on the ground of conduct

leading to _conviction.

(b) The conviction having been set aside, the cumpulsory
retirement goes,
(c) The allegation of facts both in the criminal

proceedings and disciplinary Proceedings noy being
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restarted, are the same - theft, forgery,
misappropriation which have not been accepted
- by the Criminal Court.

(ay Rule 10(4) envisages "further enquiry" to be

ordered by the disciplinary authority, not "de novo"

disciplinary proceedings again on a closed case.
This can be "done by the appellate or revisionf{
authority only.

(e) Even "further enquiry" is barred by the proviso
to rule 10(4) whereas in this case the appellate
court haed gone into the merits of the case and
exonerated the petiticner.

13, Accordingly sub paras (ii) and (iii) of the impugned

ourder at Ext.a4(p 16) will have to be set aside and the
ié

- petitioner/to be reinstated with full back wages.

In the aforesaid case ¢f Corporation of the city of Nagpur,

‘the Supreme Court allowed the disciplinary proceedings to

held  iee
continue, but/" In/the respondents are acquitted, we

direct that the order of suspension shall be revoked
and the respondents will be reinstated and allowed full
salary theréaftér even though;the authority chooses to
proceed with ﬁhe inqﬁiry“. Thus, in the instant case
before us}since the petipioner has been acquitted and
reinstated,he will have to be given full back wages.
The competent authority; however, will be at libertf td
take de-novo disciplinary proceeds in accordance with law
with prospective effect only. 1n the circumstances, we
allow the application,‘set aside clauses (ii) and (iid)
in the penultimate para of the impugnedvorder dated

25.11.88 at Ext.A-4,as also the Memorandun dated 5.1.89

«+10..
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at Ext. A-5 and subsequent orders dated 17.1.89 at Ext. A-6
aﬁd direct the respondents to reinstate the betitioner with
full back Wages frdm the date of his compulsory. retirement
till reinstatement, The competent authority, however, wi;l
bg at liberty to direct and initiate de-novo discipliﬁary

proceedings, if so advised, in accordance with law.

14. There will be no order as to costs.,
Needsm ey
(N mH?iﬁﬁgAN 0" _ (S. P, MUKERJI)
JupIC MEMBER VICE CHAIRMAN
30.8.1989 _ ' 30.8.1989
kmn



