- IN THE CENTRAL 'ADMINISTRATIVE TRIBUNAL
ERNAKULAM

0.A. No.178 & 195 of 1990
ROAX XK .

DATE OF DECISION_19=5=1990 "~

PN Sudarsanan & another - Appllcants(ln BA~178/90) R\”
AC Antony o . 0 “ulocnioon Applicant gs)(In 0A-195/90)

Mr MR Rajendrah Nair & Mr TR Rajagopal(in DA 178/90)

y & Ray Abraha
Mg K Ramakumar, VR RamaChandrﬁ%voc%&arfor the A%pllcaﬁt (s)re]:n GA-195/

9Q)

Versus
Union of Indja & others. Respondent (s)

Mz NN SUQ'—‘“Q palan, SCGSC_ _ Advocate for %Réfﬁ;{s&pondent (s)

CORAM:

TgeHoNbMAm.SP Mukerji, Vice Chairman
B P

TheHoWbbhm.AU Haridasan, Judicial Member

v -

Whether Reporters of local papers may be allowed to see the Judgement? /

1.
2. To be referred to the Reporter or not? [ar? N
3. Whether their Lordships wish to see the fair copy of the Judgement? A
4. To be circulated to all Benches of the Tribunal ? N
4
JUDGEMENT
o

(Mr AV Haridasan, Judicial Member)
in

Since the questlon of law and Pacts involved / both
#u/
these cases are 31m11ar and as the respondents in OA- 195/90

T & 2° : '

who are respondents,ﬁn 0A=178/90 have ‘stated that the reply
statement Filed'by them in OA-178/90 may be treated as their
reply in UA;jQS/QD also, these tuo'eases are being heard and
disposedvof jointly., The applicants in 5oth these applications
have challeanged the.order datea 2.3.1990 of the Collector of.
Central Excise & Cusﬁams by uhich the applicants,Qere found

not suitable Por posting at Air Cus@ams,Pool, Trivandrum,

-

The Pacts of the cases naecessary for their disposal can be

briefly stated as follows.

(]/L/‘ | . »’ celaesse )
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2, The‘Gove?nment of India, Ministry of Finanéziiggter
| F.NO.A;11D19/43/85/Ad.IU dated 24,1.1986 regarding the fdrma-
tﬁqn of AirCustoms Pool at Trivandrum Airport. According t;
this letter, 75% of the pasts in Air Pool at Triyandrum ié
to bé manned. by officers drawn from Collectorate of Central
Excise, Cochin éhd the remaining 25% is to be Pilled~ué by
deputation of officers fraom various Customs foicés failing
which by Central Excise Officers belcngi&g to othef Collecto-
rates. 'it was further éroyiaed that the selection of officers
for Air Customs Pool is to be made inba;cordance uitﬁ the
Ministry's letters dated 22.2.1975S, 31;1.1:985,' 1.2.1985 and
19.8.1985 etc. It uas'spebificglly brovided,that the tenure
of thesé'office:s would not normally exéeed 2 ysars. A proﬁo-
sal to diau a banel for deputation toxﬁhe International
Airport, Bombay, DOelhi, Madras, Calcutta & Trivandrum was
in,timate_é by a letter dated 2.1.1390. I_t.uas'"st:_ated that
Superinfendents uith‘3 years service as on 31.12.1989 would
'be.eligible to aﬁ@lyhfor daputation: The concerned Assistant
Collectors/Add;tional Csliéctnrs etc. were requested.tc
asceftain'the willingness of eligible Superintendentsc?
'Central Exéise and ?oruard the names tégethar with their

in the . . .
bio-@ata/proforma given on or before 22.1.1990. Tha applicants
in both these cases uho were SQperintendents of Cenfral Excise
submitted their willingness. The rank of the applicant iﬁ
0A-178/90 in the seniotity list of Buperiptedents of Central

Excise was 51 as on 1.1.1988 and that of the applicant in

Q/ - e
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.. in _ . _
0A-195/90/the seniority list as on 1.1.1989 was 50. The
rank of respondent 3 to 6.in 0A-178/90 were 55, 60, 61 and 63
respectively. The second respondent without considering the

claim of the applicants for consideration for - pdsting in -

P

-

Aif‘Customé'Poolvnn the basis of his senioriﬁy posed thé’
respondents 3 to 6 énd another.to.ﬂir Customs.Pool; Trivandrum .
by impugned ofdé& dated 23.1.1990 at Annexurefu, “The applicant
in OA-178/90 filed OA-8§/90 before this Tribunal. This
Tribﬁnal Pound that the Pirst épplicant in this application
was axcluded'solely 6n the ground that he had less than 3
years service before retirément which is unjustified and
alloued thevapplicationldirecting the respondents 1&2‘to
consider the case of the applican£ for a posting in the Air
‘Customé Pool by a review committee as on 22;1.1990 irrespsc~
tive of the fact of his baving'less than”3vyears service and
that he should be posted there if he is otheruise Pound
suitable by final order dated 2.2.1990. Similarly when one
‘Krishnan Nambiar who was jdnior‘to‘the applicant in GA—195/90
was posted in the Air Custqms Pool at Trivandrum ignoring the
rightful claim of the applicanﬁ,he.fila¢ 0A-71/90 before this
Tribunal. This application was also disposed b? the Tfibunal
along uith BA—BS/QG’directing the‘réspondents to réc0nsider
the khole matter. ThereaPfter the order dated 2.3.1990'uﬁich
is impugned in both these caées was issued by the sacona

respandent uherein it was stated that the selection committée



~lim
which met on 27.2.1890 considered the cases of these 2
apﬁlicants as on 22.1.1990 ués directed by this:Trianal
in OA-71/90 and 85/90 and that the committee found that ﬁhe
applicants Qere not suitable for ééstiné at the Air Customs
Pool, Trivandrum. The applicants have averred in both thess
applications that#s the selactioﬁ is on the basis of seniority-
cumrfiéness and ag both the apélicants have meritorious éarvige
vahdxﬁnblemished_servicexrecords, their ndn-selection amounts
;tg hostile discrimination. The apﬁlicants pray that the
respondents 1&2 may be difectedvto consider the case of the
applicant Fbr postihg at Air Cﬁstoms.Pgol, Trivéndrum in dué
turn in‘agcordanée uiﬁh law., It has also bgen averred in the
application in 0A-178/90 that it has been_sbecifically provided
. Por in the Government letﬁer dated 22.2,1875 that there uould
be np sarvice rastriction in respect of officers ?romvtheir
cwn cadres whom the Collectors may like to post at the
" Airports and that in case of o%ficérs from other Formétions
the method oF.selection‘uould continue to be on the recommen-
dations of a selectidn committee conéigting of a Colleqtcr
of Airport concerned/thairéan, Director of Training or
Diréctor of Inspectinn, Additiohél\ﬁollector or the Deputy
Collector incharge of Airport and the nearest Collector of
'Cegtral E¥cise. According to the‘applicénts ih.thﬁaécases,
their non-selection uhile personé junior to them have been

selected and posted to the Air Customs Pool, Trivandrum is

arbitrary and illegal.
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3. fhé.respohdeﬁts 1&2 in DA4178/90 who are the
respondents in=UA~19$/90 have filed a reply statement in
UA—??S/QD. Thé learnedAcﬁunselvfor these mésbbnd@nbshave
~indigatéd'that as these»? cases are similar, ﬁhe contentions
faised in this reply statement can be taken ;s the contantidns
. of the respondents in 0A-195/90 and that the respdndents did
noﬁ intent to file ausepératslraply.statemen£ ﬁhere. In
tﬁe repiy‘statament, tﬁe respondents have contended that they
have sqrupulnualy complied with the directions contained in
the orders of‘the Tfibunal in 0A-71/90 and 85/90 and that the
v applicanﬁs in these 2 cases were not posted in the Air Customs
Pool becéuée the committee did not find them suitable for such
'posting. It has besn contended again that - ﬁhe guiding
principié in sélection is seniority-cum-fitness, ?itneésﬁ'being
decided on the basis of quéiitiés such as integrity, quaiity
and.
qf patiehce_and courteousness etc,/ on the basis of CCR
grédings and perfofmdnbe of individual’o?ficers gathgred
byﬁdir;ct'and indirect knouledge and information the applicants
as '

had been adjudged/not suitable for the'posting and therefore

‘the applicants have no legitimate grievance.

4, We have heard the arguments of theilearnéd counsel
an aither'side and have also carefully.gone ﬁhrough thev;
’documents.produced. Annexure-I1 is the Goverhmant 1e£ter
F.ND.A—110i3/C/34/72—Ad.1U dated 22.2.1975. vIn paragraph 4.2

of this letter, it has been stated as followus:

"Jith a view to remove the rigidity that exigts at.
present in the functioning of the Airpool and to
enable the Collector of Customs/Central Excise
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concerned with the administration of the Airporfs to
bring in the available taken from their oun cadres into
the Airports freely it has been decided that no tenure
need be observed for the officers in their ouwn cadres
. selected for posting to the Airports under their juris-
diction. The Collectors administering the Airports at
Bombay, Calcutta and Mgdras will be free to choose -
officers belonging to their Custom Houses whom they
consider it Por posting in the International Airports.
and to change them as and when necessary in the same
manner as they do in respect of other formations in
their Custom Houses. . In the case of Palam Airport(Delhi)
in respect of which Delhi and Chandigarh Central Excise
Collectorates have a common cadre, uhile the initial
selection of officers belonging to the common cadre
for posting to Palam Airport will be made jointly by
the two Collectors, the Collector of Customs and Central
Excise, Delhi will be free to shift from thes Airport to
another post any person who is not upto the mark and
post a substitute in his place from among the list of
officers prepared on the basis of joint selection.
There will be no service restriction in respect of
officers from their oun cadres whom the Collectors may
like to post at the Airports. It would houever be
necessary to ensure that the officers do not remain
at the Airport for more than 3 years at a strata in
the absence of any special circumstances”.

Sub para 3 in para 4 .reads as follous:

"The initial selection of officers from other formation
will continue to bs made on the recommendation of a
selection committee consisting of (a) The Collactor
of the Airport concerned/Chairman, (b) Director of
Training or Director of Inspection(Customs & Central
Excise), (c)Additional Collector or the Deputy Collector
incharge of the Airport and (d) the nearest Collector
of Central Excise. The Selection Committee will, after
making a preliminary weeding out of the optees, inter-
view the candidates and subject them to viva-voce test
and thereafter will prepare a panel on ths basis of
their performance in the interview and their C.C.Rolls.
In making selections, the Committee should lay stress
on experience, integrity, and qualities of patience
and courteousness for handling international passengers".

The learned coUhsel}For the applicant argued that the method

af selection mentioned in sub-para 3 in para-4 of Annexure—II

is in relation to outside formations and as per the instructions
cantained‘in sub para.z2 in_para¥4 of Rnnexure—[i; the methad

of selection would be on the basis qF seniority-cum-fitness
in the éase af officials‘balonging to the Cochin Collectorats

of Customs and Central Excise. This argument of the learned

- (/ 007500
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' viﬁtually _ ‘
counsel for the applicant ﬁ%bfémi{téd in paragraph 11 of the
reply statement. Paragraph 11 of the réply'statement,reads

as Pollows: , :

"As regards para 4(12) it is submitted that the letter
dated 17.11.1984 states that due consideration will be
given to the suggestions made by the Assocication. But
that does not mean that posting will be done strictly
on the basis of seniority. The guiding principle in
this selection is seniority-cum=fitness, fitness
decided on the basis of qualities such as integrity,
quality of patience and courteousness, etc."

A copy of the letter datéd 17.11.1984 referred to in paragrapﬁ
11 of the rapiy statemenﬁ-is at Annexure-IX, This letter was
sent by the Collector of Central Excise, Cochinvto the Gereral
vSecretary of the Association of Central Ekcise, Kerala in
‘reply to his letter dated 20.10;1984(RnnégureéUi1I),'uherein
it ua; requested taat the éosting of'the_Superintendents in
. the Trivandrum Airport may ba done according to seniority.
It uas‘stated in this lettér(ﬁnnexure-lx) that thé sﬁggestion
made in Annexure-ViII letter would bg given due consideration
at a time of posting of Superintendents to Trivénd:um Airport.
In paragraph 14 of the reply statement again it has been
contended thatvthe seléction or pasting to the Air Cﬁstoms
Pool was on the. basis of seniority-cum-Suaitability andyéhe
norms to be considered in deciding the'éuitability uefe:
i)‘the officers should have minimuﬁ 3 years of service
aé Sﬁperintendent askun 31.12.1989;
ii) the a??icars’shculd not have Qeen ﬁrané?erfad out
of the Airport’on admiﬁiétfétive grounds;
iii) ie ths officer hasiuorkéd in any Airport previously

he should have completed at least 2 years as cooling

008-0'0
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off period on their return from the Airport.

’

iv)_officerg with Vigilance or nDanigilance case penﬁing
shoulﬁ not be posted tﬁ Airport. '
'v) Assessment of overall performance.

Norm(v) inéludes C.CfR. éradingé and suitability based on
\dthar'qualificationS'such as gxpeérience, intsgrity aﬁd
,qgglities‘of patience and couteousnsss for handling inter-

national passengsrs. 5o admittedly‘the selection:is to. be

made on the basis of seniority—cqm-ﬁitneés. The learned

Sernior Central Guvernmsnt'Standing Counsel has made available

for our perusal the.ﬁompafative study of C.C.R. gradings ?or

5 years 1984 to 1988-89 in the case of the applicants in these

2vcases.an'd the respondents‘3 to 6‘5.-n 0A-178/90. The CCR

_ After

‘dossiers of these persons were also made auailable./ Carefully

going througﬁ these documehts,.ue are not. in a position tq

find anyfhing adverss'ﬁhich would render either of tﬁe
applicants un?iﬁ far any postihg,éince ;he selection is on

the basis of seniority-cum-fitness as repeatedly admitted

in the reply‘statement Dﬁ.tha iespomdants ioo.due weightage

will have to be given to persons who aré seﬁiors; That means
‘;2355 if in the comparative gradings some per%ons lower down

have obtained better gradings, S;nior persons cannot be
unless they are rejected as unfit. f—" |

superceded/ In this case we find that both the applicants

though were considered for posting iq'the ﬂir Customs Pool

: _ , it appears that
as directed by this Tribunal in. 0A-71A0 and 8580,/ their

[y

claims havé not béen'properly considered. It appears that

M ‘ eeFe.n



| persans who have been 5 ; juniors to the applicant havé?%%é—
ferred for pdsting in the Air.Eustoms PODl and the applicanfs
have been Fcuna'tp be not suitable for posting fhere,Auhile
a very careful scrutiny of'fhe CCR doeé not reveal why énd
how theyruere found to be unsuitable. In the reply statement
at pafagraph 15 it has béen.stated as follows:

", ..The Committse consisting of four senior officers
including the Head of the Department have assessed the
suitability of the officers not only based on records;
but also based on the performance of the individual
officers as gathered through direct/indirect knowledgs/
information® ’ :

The merit of an officer can well be determined with reference

[y

to his CCR because the proforma in which the C.R. is written
progvides for assessment of every quality. Therefore the method
PP ‘ ‘ ' : o
'ﬁj;zsessment of qualities not based on the entries in CCR but
based on information direct and indirect uhich are not
reflected in any records would give 'rgdm: for a ot of

' M ] - -

érbitrériness. Therefore thé ﬁrocedure_said to have been
o : o .
adopted by the Committee as staﬂed by the respondents in
théir reply statement in takingvinto account.information
received direct and indirect which are notvbafﬁéﬁutlb?
, . | G —

reéords for deciding the suitability of officers cannot be
sustained. Thé:e?orevue are ooqvinced'tbat the respondents
1&2 have not given a proper consideration to the case of the
applicants for their posting in the Air Customs Pool though

¢

they have in the impugned ordersstated that the applicants)

cases have been considered. The learned counsgl for the

>respondents arqued that the applicants in these 2 cases

.010;‘..
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cannot be considered touards the 75/ of the vacancies fram
the cadre of the secdnd‘ré3pondent as the selection was touérds
25/ of other formations. But .since the applicants bélang;ﬁ;

S ' - af
to the cadre of the Eollectumteﬂ%ggtomg, Cochin they can be

as v

considered only/oFF'cers belonging tpo that Colléctoraita and

B 7//} : : "
not belonging to the other Pormations and therefore in that
view also as per the Gavernment instruétions‘cantained in
Annexure-1I the selection of officers from the staff of the
second. respondent can be only-on the basis of seniority—cum-ﬂ
fitness and not on the basis of a competitive assessment of
merit. Further as it is admitted in the feply statement that
. | " v
the applicants were comsidered for selection on the basis

of seniority-cum-fitness, there is no merit in this argument

raised by the learned counsel for the respondents.

5. " In viéw of what is stated in the forgoing paragraph,
‘we are of the view that the respondents 1&2 having'hot
_considered the cases of the applicant-.in the right perspective
L : ' AU
have to be directed to consider the case of the applicants
suitability for posting in the Air Customs Pool, Trivandrum
afPresh as on 23.1.1990. In the rasult ue%llou tha applications
0A-178/90 and 195/90 and direct the respondents to consider
the case of the applicants for posting at-Air Customs Pool,
Trivandrum by a Review Committee as on 23.1.19380 on the bagis of
_ _ service
their seniority-cum-fitnass based on/recards without taking
AP,
into consideratign /Aany indirect information not ‘reflected in
character rolls or other records and tospost them at the

0o

.011'..
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Air Customs Pool, Trivandrum if they are found suitable for

such posting in terms of what is stated

of their seniority and fitness. Action

should be completed within 3 weeks from

cation of this order.  There will be no

(AV HARIDASAN)
JUDICIAL MEMBER

15-5-1990

trs

above on the basis
on the above lines
the date of communi-

order as to costs.

(SP MUKERJI)
VICE CHAIRMAN

e

e
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|Trivandrum on the basis of their senioritybihavo‘ b?

M }Ww " W ’7031}0\ thae o

am

i

C.C.P.No, 29/90

Shri M, R.Rajendran Najir-for petltioners.
Shrl NN Sugunapalan, SCGsC.,

faod
SEM & AVH .

We have heard the'arguments-of the learned counsel

' for both tpe parties on the C.C,P. in'which it has been

alleged that our order dated 15.5.1990 passed in 0.A,178/90

|and O.A,195/90 and further clarified by our order dated

15.6.90 in M.P.447/90 have not been complied with by the.
respondents. It may be recalled that in our order dated
15.6.90 we had directed the Collector of Central Excise to
Function as #mrev1ew D,P.C, and conoider the cases of the
applicants for post;ng at the International Airport at

| Trivandrum in implementation of our judgment dated 15.5.90.

In our judgment the Vvarious Criteria for selection on the

basis of seniority-cum~fitness were also referred to.

The Sr.Central Govt,Standimg coum;elShri N.N.
Sugunapaln w%g'was J00od enough to proguce beﬁ:re us the
relevant file @f which the Collector in lmpleﬂentatlon
Neervadad o didonkd Mol
of our order dated 15.6.90 pasaeduanﬁgfdas on 3.7.90
declaring that the applicants to be“not fit enough”for
posting at the International Airport at Trivandrum,., We

Wt
have gone through the note of the Collector and’findlthat

|the Collector does not appear to have complied with our

judgment in letter and spirit. For instance when the.
Selection had to be made on the basis of Seniority-cum-
fitness the Collector has not referred to the fact of the
applicants being senior to others who have been posted

at the Interiknational Airport. The cuestion of seniority
has therefore, been completely ignored in the €ollector's

|nind. Further,the note indicates that instead of reviewing

jthe sultability of the two applﬁcants before us as directed

]by us in our order(hated 15.56.90 the Collector has tEnaselvaws-
wl

gressed our order by a gomoaratlve assessment o* the appllcants
oV

j v
suitability w@fh the suitability of his juniors who have

been named in the Collector's note. He has ﬁmnthen.ibkaﬂﬁ
-

|indicated that the juniors were ‘more suitable' than the
:bpplibants,whith&?%ée»%e-shoysthat the Collector did not
‘declaifﬁ or find the applicants to be not suitable at all
;buthEPe.applicants were fqund to be less suitable than_hmwka
,-their juniors. This to our mind is nejation of the spirit emd

jof our judgment and our order dated 15.6.90. We had made
|it clear tha if the applicants are foundfsuitable ‘per se’

as distinquished from comparative suitability, they have

la right to be posted at the International Airport at

2

18- a-/
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Inthe facts and circumstances wskinclin to

find that our judgment and order have not been sub-
stantially complied with.  We, "however?‘: r:ft propose >to}
pass any final order on the G.C.P and as s«urgges&ed- /M
by the learned counsel £for the respondents, we are’

" prepared to a&ﬂept a statement to be filed by the N
Collector Central Excise on the C,C. P. :

N

The learned Counsel for the rsspondents under—

- takes to file a statement by 10.7.90 with a C opy to

the learned COuﬁsél for the applicants. We,

direct that both the applicants should be posted

provisionally @t the Trivandrum Airport forthwith gub

" to Eurther dlrectlons that we propose to dive on the
C.C,P.

N

however,

- - be
A copy of this order should[sent to t he
’Collector. Central Excise by a special messenger

: h

ject

immediately. A copy of this order may also be jiven 8oy ) el
to the learned counsel for the petitioner by hand. quh&(a’q' S
. . . . ’ '
List for further directions on 10,7.90. pmﬂb&: g2 (252
@NWAA»3 ;Séﬁb . QL.
0.7.90 SPM_& AVH
--Mies, Asha PV '
Mr.NN Sugunapalan-SCGsC,
The learned counsel for the resoondents has £iled
a8 statement w1th a copy of the order cated 9 7.90 in acg¢ordance

"

vwith which the two applicants have since been pOSted'aJ

the Air Customs Pocl. Trivandrum in - ccmpllance wybn the

order of this Tri bunal, | Hoviever, no statement has beer

filed by the CollectOr in reply to the CCP. The learned

counsel for the respondents.'seeks some tlmo to file the

same, List for further dlrectlons on the CCP &n 16, 7 90,
. — )
© 10.7:20
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e ; C.C.P.29,/90
¥ ’ in

" %6.7.90 | | 0.A.No.178/90

' Shri NN Sugunapalan-SCGSC,
SPM & AVH

The Collector of Central Excise has since filed
Q;x,um e
a statement ‘dated 11.7.90 appologislng fo non-compliance
of our judgment. Since the order of posting of the
applicant has already been passed in compliance to.our
reason to continue with the C .C.P.

"g notice of contempt discharged.

S

(A.V.Harléaéan) L (s.P.Muketji)
Judicial Member . Vice Chairman

16.7.90

. judgment, we see n

“which is closed a




