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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

ER NA KU LAM 

O.A.'Jo.178 & 195 	of 	1990 
1xxnc 

DATE OF DECISION_•1 5-5-1.990 

N Sudarsanan & another - pplicants(In OA-178/90) 
AC Antony 	 Applicant )( In OA-195/90) 

Mr MR Rajendran Nair & Mr TR Rajagopal(in OA 178/90) 

M. K Rama kuma r, U R RamachandrQv Nair  & Roy Abraham 
ocate for the Applicant (s) In CA  -19 5J 

Versus 	 90) 

	

Union of India &. others. 	Respondent (s) 

Mr NN5ugunapalan, SCGSC _Advocate for th•Repondent (s) 

CO RAM: 

The Honble Mr. SP Mukerji, Vice Chairman 

& 

The Hon'ble Mr. AU Haridasan, Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement.? 
To be referred to the Reporter or not? 
Whether their Lordships wish to see the fair copy of the Judgement? 	

" 

To be circulated to all Benches of the Tribunal? 

JUDGEMENT 

C 

(Mr AU  Haridasan, Judicial Member) 
in 

Since the question of law and facts involved I. both 

these cases are similar and as the respondents in 0A-195/90 

who are respondents/in OA-178/90 have stated that the reply 

statement filed by them in OM-178/90 may be treated as their 

reply in OA-195/90 also, these two cases are being heard and 

disposed of jointly. The applicants in both these applications 

have challenged the order dated 2.3.1990 of the 'Collector of 

Central Excise & Customs by uhich the applicants, were found 

not suitable for posting at Air CustornsPool, Trivandrum. 

The facts of' the cases necessary for their disposal can be 

briefly stated as follows. 
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issued 
2. 	The Government of India, Ministry of Finance/letter 

F.No.A.11019/43/85/Ad.IV dated 24.1.1986 regarding the Lbrma-

t-ion of AirCustoms Pool at Trivandrum Airport. According to 

this letter, 75 of the posts in Air Pool at Trivandrum is 

to be manned by officers drawn from Collectorate of Central 

Excise, Cochin and the remaining 25 is to be filled up by 

deputation of officers from various Customs 0ff1ces failing 

which by Central Excise Officers belonging to other Collocto-

rates. It was further provided that the selection of officers 

for Air Customs Pool is to be made in accordance with the 

Ministry's letters dated 22.2.1975, 31.1.1985, 1.2.1985 and 

19.8.1985 etc. It was specificlls provided that the tenure 

of thrase'officers would not normally exceed 2 years. A propo-

sal to draw a panel for deputation to the International 

Airport, Bombay, Delhi, Madras, Calcutta & Trivandrum was 

intimated by a latter dated 2.1.1990. Itwas stated that 

Superintendents with 3 years service as on 31.12.1989 would 

be eligible to alyr?or deputation. The concerned Assistant 

Collectors/Additional Collectors etc. were requested to 

ascertain the willingness of eligible Superintendenthof 

Central Excise and forward the names together with their 
in the 

bio.-data/prororma given on or bafore 22.1.1990. The applicants 

in both these cases who were Superintendents of Central Excise 

submitted their willingness. The rank of the applicant in 

0.4-178/90 in the seniotity list of Superintedents of Central 

Excise was 51 as on 1.141988 and that of the applicant in 

•. 3 ... 
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in 
OA-195/90/the seniority list as on 1.1.1989 was 50. The 

rank of respondent 3 to 6 in OA-179/90 were 55, 60, 61 and 63 

respectively. The second respondent without considering the 

claim of the appiican for consideration for 	posting in 

Air Customs Pool on the basis of his seniority pod the 

respondents 3 to 6 and another. to. Air Customs P0D1, Trivandrum. 

by impugned order dated 23.1.1990 at Annexure-J, The applicant 

in OA-178/90 filed OA-8S/90 before this Tribunal. This 

Tribunal found that the first applicant in this application 

was excluded solely on the ground that he had less than 3 

years service before retirement which is unjustified and 

allowed the application directing the respondents 1&2 to 

consider the case of the applicant for a posting in the Air 

Customs Pool by a review committee as on 22.1.1990 irrespec-

tive of the fact of his baying less than 3 years service and 

that he should be posted there if he is otherwise found 

suitable by final order dated 2.2.1990. Similarly when one 

Krishnan Nambiar who was junior to the applicant in OA-195/90 

was posted in the Air Customs Pool at Trivandrum ignoring the 

rightful claim of the applicant he. filed OM-71/90 before this 

Tribunal. This application was also disposed by the Tribunal 

along with OA-85/90 directing the respondents to reconsider 

the khole matter. Thereafter the order dated 2.3.1990 which 

is impugned in both these cases was issued by the second 

respondent wherein it was stated that the selection committee 

S 
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which met on 27.2.1990 considered the cases of these 2 

applicants as on 22.1.1990 as directed by this Tribunal 

in OA-71/90 and 85/90 and that the committee found that the 

applicants were not suitable for posting at the Air Customs 

Pool, Trivaridrum. The applicants have averred in both these 

applications thats the selection is on the basis of seniority-

cumrfitness and as both the applicants have meritorious service 

and unblemished, service records, their non-selection amounts 

to hostile discrimination. The applicants pray that the 

respondents 1&2 may be directed to consider the case of the 

applicant for posting at Air Customs Pool, Trivandrum in due 

turn in accordance with law. It has also been averred in the 

application in OA-178/90 that it has been specifically provided 

for in the Government letter dated 22.2.1975 that there would 

be no service restriction in respect of officers from their 

own cadres whom the Collectors may like to post at the 

Airports' and that in case of officers from other formations 

the method of selection would continue to be on the recommen-

datians of a selection committee consisting of a Collector 

of Airport concerned/Chairman, Director of Training or 

Director of Inspection, Additional, Collector or the Deputy 

Collector incharge of Airport and the nearest Collector of 

Central Ecise. According to the''applicants in th.ew cases, 

their non-selection while persons junior to them have been 

selected and posted t'o the Air Customs Pool, Trivandrum is 

arbitrary and illegal. 

. S S . . . 
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3. 	The respondents 1&2 in OA-178. /90 who are the 

respondent in OA-195/9O have filed a reply statement in 

OA-173/90. The learned counsel for these r,6, -spbnd!eiits have 

indicated that as these 2 cases are similar, the contentions 

raised in this reply statement can be taken as the contentions 

of the respondents in OA-195/90 and that the respondents did 

not intent to file a. separate reply. statement there. In 

the reply statement, the respondents have contended that they 

have scrupulously complied with the directions 'contained in 

the orders of the Tribunal in OA-71/90 and 85/90 and that the 

applicants in these 2 cases were not posted in the Air Custbms 

Pool because the committee did not rind them suitable for such 

'posting. It has been contended again that 	the guiding 

principle in selection is seniority-curn-fitnass, fitness being 

decided on the basis of qualities such as integrity, quality 
and 

of patience and courteousness etc ? / on the basis of CCR 

gradings and performance of individual' officers gathered 

- 	 by'direct and indirect knowledge and information the applicants 

as 
had beert adjudged/not suitable for theposting and therefore 

the applicants have no legitimate grievance. 

40 	 We have heard the arguments of the learned counsel 

on either side and have also carefully gone through the 

documents.producod. Annexure-Il is the Government letter 

F.No.A-11013/C/34/72-Ad.IU dated 22.2.1975. In paragraph 4.2 

of this latter, it has been stated as follows: 

t1 Uith a view to remove the rigidity that exits at 
present in the functioning of the Airpool and to 
enable the Collector of Customs/Central Ecise 

. .6.1. 
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concerned with the administration of the Airports to 
bring in the available taken from their own cadres into 
the Airports freely it has been decided that no tenure 
need be observed for the officers in their own cadres 
selected for posting to the Airports under their juris-
diction. The Collectors administering the Airports at 
Bombay, Calcutta and f1dras will be free to choose 
officers b'elonging to their Custom Houses whom they 
consider it for posting in the International Airports. 
and to change them as and when necessary in the same 
manner as they do in respect of other formations in 
their Custom Houses. . In the case of Palam Airport(Delhi) 
in respect of which Delhi and Chandigarh Central Excise 
Collectorates havea common cadre, while the init.ial 
selection of officers belonging to the commàn cadre 
for posting to Palam Airport will be made jointly by 
the two Collectors, the Collector, of Customs and Central 
Excise, Delhi will beH'ree to shift prom the Airport to 
another post any person who is not ,upt.o the mark and 
post a substitute in his, place from among the list of 
officers prepared on the Pasis of joint selection. 
There will be no service restriction in respect of 
officers from their own cadres wham the Collectors may 
like to post at the Airports. It would however be 
necessary to ensure that the officers do not remain 
at the Airport for more than 3 years at a strata in 
the absence of any special circumstances". 

3ub pars 3 in para 4 .. reads as follows: 

"The initial selection of officers from other formation 
will continue to be made on the recommendation of a 
selection committee consisting of (a) The Collector 
of the,Airport concerned/Chairman, (b) Director of 
Training or Director of Inspection(Customs & Central 
Excise), (c)Additional Collector or the Deputy Collector 
incharge of the Airport and (d) the nearest Collector 
of Central Excise. The Selection Committed will, after 
making a preliminary weeding out of the optees, inter-
view the candidates and subject them to viva-voce test 
and 'thereafter will prepare a panel on, the basis of 
their performance in the 'interview and their C.C.R01i3. 
In making selections, the Committee should lay stress 
on experience, integrity, and qualities of patience 
and courteousness for handling international passengers". 

The learned coUnsel for the applicant argued that the method 

of selection mentioned in sub-para 3 in para-4 of Annexure-Il 

is in relation to outside formations and as per the instructions 

contained in sub para.2 in. para-4 of Annexure-Il, the method 

of selection would be on the basis of saniority-cum-fitness 

in the case of officials belonging to the Cochin Collectorate 

/ 	of Customs and Central Excise. This argument of the learned 

. . 7 a . a 
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Virtually 
counsel for the applicant is 	ted in paragraph 11 Of the 

reply statement. Paragraph 11 of the rply statementreads 

as f'pllows: 

11As regards' para 4(12) it is submitted that the letter 
dated 17.11.1904 states that due consideration will be 
given to the suggestions made by the Assocication. Out 
that does not mean that.posting will be done strictly 
on the basis of seniority. The guiding principle in 
this selection is seniority-cum-f'itness, f'itness 
decided on the basis or qualities such as integrity, 
quality of patience and courteousness, e tc .0 

A copy of the letter dated 17.11.1984 referred to in paragraph 

11 of the reply statement is at Annexure-IX. This letter was 

sent by the Collector of Central Excise, Cochin to the Gera'al 

Secretary of the Association of Central Excise, Kerala in 

reply to his letter dated 20.10.1984(Annexure-JIII), wherein 

it was requested that the posting of' ° the Superintendents in 

the Trivandrum Airport may be done according to seniority. 

It was stated in this letter(Annexure-IX) that the suggestion 

made in Annexure-\J III letter would be given due consideration 

at a time of posting of Superintendents to Trivandrum Airport. 

In paragraph 14 of the reply statement again it has been 

contended that the selection or posting to the Air Customs 

Pool was on the basis Of seniority-cum-iitability and the 

norms to be considered in deciding the suitability were: 

the officers should have minimum 3 years of service 

as Superintendent as on 31.12.1969; 

the of?icers should not have been transferred out 

of the Airport on administrative grounds; 

if the of'f'icer has workd in any Airport previously 

he should have completed at least 2 years as cooling 

n 
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of'? period on their return from the Airport. 

of'f'icers with \Jigilance or non-vigilance case pending 

should not be posted to Airport. 

Assessment of overall performance. 

Norm(v) includes O.C.R. gradings and suitability based on 

other qualifications such as experience, integrity and 

qialitiesof patience and couteousnass for handling inter-

national passengers. So admittedly the selection is to, be 

made' on the basis of seniority-cum-fitness. The learned 

Senior 'Central Government Standing Counsel has' made available 

for our perusal the comparative study of O.C.R. gradings for 

5 years 1984 to igaa_ag in the case of the applicants in these 

2 cases and the rOspondents3 to 6 in OA-17B/90. The OCR 
A .f 

dossiers of these persons were also made available. / Carefully 

going through these documents, we are not in a position to 

find anything adverse which would render either of the 

applicants unfit ?any postinq.. Since the selection.is on 

the basis of seniarity-cum-f'itnesC as repeatedly, admitted 

in the reply statement of the respondents ' 	due weightage 

will have to be given to parsons who arô :seniors. That means 

that 
/ even if in the comparative gradings some persons lower down 

have obtained better gradings 	Senior persons cannot be 
un1e3 they are 'rejected as unfit. c- 

superceded/ In this case u.e find that both the applicants 

though were considered for posting in 'the A'ir Customs Pool 
it appears that 

as directed by this Tribunal in.OA-71,O' and 85/'Q,/their 

claims have not been properly considered. It appears that 

. .9... 
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persons who have been 
been 

juniors to the applicant have ,pre- 

fer red for posting in the Air Customs Pool and the applicants 

have been found to be not suitable for posting there, while 

a very careful scrutiny of the OCR  does not reveal why and 

how they were found to be unsuitable. In the reply statement 

at paragraph 14 it has been stated as follows: 

s...Th e  Committee consisting of four senior officers 
including the Head of the Department have asessad the 
suitability of the officers not only based on records; 
but also based on the performance of the individual 
officers as gathered through direct! indirect knowledge! 
in ?orraa tion 11  

The merit of an officer can well be determined with reference 

to his CCR because the proforma in which the C.R.is written 

provides for assessment of every quality. Therefore themathod 

or 
4(sessment of' qualities not based on the entries in OCR but 

based on information direct and indirect which are not 

reflected in any reords would give fo. a Lo'df 

arbitrariness. Therefot'e the procedure said to have been 
0 

adopted by the Committee as stated by the respondents in 

their reply statement in taking into account information 

received direct and indirect which are not bo'r:ut bty 

records for deciding the suitability of officers cannot be 

sustained. Therefore we are oonvinced that the respondents 

1&2 have not given a proper consideration to the case of the 

applicants for their posting in the Air Customs Pool ,though 

they have in the impugned ordersstated that the applicants 

cases have been considered. The learned counsel for the 

respondents argued that the applicants in these 2 cases 

. .10... 
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cannot be considered iowards the 75 of the vacancies from 

the cadre of the second rspondent as the selection was towards 

25/a of other formations. But since the applicants belongt. 

of 
to the cadre of the Collectot /toms, Cochin they can be 

as 
considered only/off 	belonging tp that Coilect 	and 

not belonging to the other formations and therefore in that 

view also as per the Gvernrnent instructions contained in 

Annexure-Il the selection of officers from the staff of, the  

second respondent can be only on the basis of seniority-cum-

fitness and not on the basis of a competitive assessment of 

merit.. Further as it is admitted in the reply statement that 

the applicants were corsidered for selection on the basis 

of seniority-cum-fitness, there is no merit in this argument 

raised by the learned counsel for the respondents. 

S. 	In viw of what is stated in the forgoing paragraph, 

we are Of the vicuthat the respondents 1&2 having not 

considered the cases of the applicant 1 in the right perspectivo 

have to be directed to consider the case of the applicants 

suitability for posting in the Air Customs Pool, Trivandrum 

afresh as on 23.1.190. In the result w+llow the applications 

OA-178/90 and 195/90 and direct the respondents to consider 

the case of the applicants for posting at Air Customs Pool, 

Trivandrum by a FeviawConimittee as on 23.1.1999 on the basis of 
service 

their seniority-curn-fitness based on/records without taking 

of 
into consideration A3ny indirect information not reflected in 

character rolls or other records and topost them at the 

0 .11... 
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Air Customs Pool, Trivandrum if they ar a found suitable for 

such posting in terms of what is stated above on the basis 

of their sniority and fitness. Action on the above lines 

should be completed within 3 weeks from the data of communi-

cation or this order. There will be no order as to costs. 

(u HARIDASAN) 
	

(SP NUKERJI) 
JUDICIAL MEMBER 
	

VICE CHAIRMAN 

0 

15-5-1990 
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C 

Shri M.R. Rajendran Nair-f or petitioners. - 
Shri NN Sugunapalan, SCGSC, 

6PM &AVH 

We have heard the arguments of the learned counsel 

for both the parties on the C.C,P, in which it has been 

alleged that our order dated 15.5.1990 passed in O.A.178/90 

and 0.A.195/90 and further clarified by our order dated 

15.6.90 in M.P.447/90 have not been complied with by the 

respondents. It may be recalled that in our order dated 

15.6.90 we had directed the Collector of Central Excise to 

Unctjon 'asreview D.P.C. and consider the cases of the 

applicants for posting at the international Airport at 

Trjvandrum in implementation of our judgment dated 15.5.90. 

In our judgment the various criteria for selection on the 

basis of senioritycurrt..fjtness were also referred to. 

The Sr.Central Govt.Standig courselShri N.N. 

Sugunapain wAo .was good enough to produce be re us the 

relevant file of which the Collector in implementation 
djc1 r,cir 

of our order dated 15.6.90 p e'Qdg- on 3.7.90 

declaring that the applicants to betnot fit enough"for 

posting at the International Airport at Trivandrum. We 

have gone through the note of the Collector and ind that 

the Collector does not appear to have complied with our 

judgment in letter and spirit. For instance when tl 

Selection had to be made on the basis of Seniority-c ,,L-n-

fitness the Collector has not referred to the fact of the 

applicants being senior to others who have been posted 

at the Interinational Airport. The ciuestion of seniority 

has theréfóre, been completely ignored in the Collector's 

mind. Further,.the note indicates that instead of reviewing 

the suitability of the two applicants before us as directed 

by us in our order dted 15.6.90 the Collector has 

gressed our prder by a ornparative assessment of the applicants 

suitability w1tt, the suitability of his juniors who have 

been named in the Collector's note. He has frL 

indicated that the juniors were 'more suitable' than the 
- the Collector dici not 

C 	declares or find the applicants to be not suitable at all ¶ 
butZthe .applic ants were found to be less suitable than 

• 
their juniors. This to our mind is negation of the spirit o'v-4 

of our judgment and our order dated 15.6.90. We had made 
Oet 

it clear tha i the applicants are foundsuitab1e per se 
as distinquished from comparative suitability, they have 

a right to be posted at the International Airport at 

Trjvandm on the basis of their seniority 

rr&O1 	$2VYarOI 
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In the f acts and circumstances weinclin)to 

find that our judgment and order have not been sub- 

stäitially complied withy We; ,howevj0not propose to -'- 
pass any anal order on the C.C.P and as *gested-

by the lèarnèd counsel .f or the respondents, we are 

prepared to acooVt a statement to be filed by the 

Collector Central Excise on the C.C.P, 

The learned Courel for the respondents under 

takes to file a 'statement by 10.7.90 with a copy to 

the learned Counsel for the applicants. We, however, 

irect that both the applfcant"s should be posted, 

provisionally at the Trivandrtnii Airport forthwith sub 

- to further directions that we propose' to .ve on the 

C.C.P. 
be 

A copy of this order shouldLsent to the 

'Collector, Central Excise by a specIal messenger 

immediately. A copy of this order may also be jiven 

to the learréd Counsel for the petitioner, by hand. 

List for further directions on 10.7.90. 

S 

ect 

?j) '' t)' 
,., JILC 

&'7 $ 

-229. 
0.790. 

Asha 'PV 	
' Mr.NN Sugunapalafl_sCG3C, 

The learned counsel for the respondents has filed 

a statement with a copy of' the order dated 9.7.90 in ac 

with which the two applicants have SinCe been posted 'a 

the Air Customs Pool. Trivandr in compliance w4A,.Q the 

- order of this Tribunal, , Hoevr, ' no statement has beei 

filed by ,  the.  Collector in reply 'to the CCP. The '1 

counsel for the reEpQndents:seeks some time 'to file tFe 

same. List for further directions on the CCP on 16.7.90. 

790 
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!6.7,90 

C,C.P.29/90 
in 

0.A.No.178/90 

Shri NN SugunapalanSCGSC. 

5PM& AVH 

The Collector of Central Excise has since filed 
't4 

a statement dated 11.7.90 appologising for non-compliance 

of our judgment. Since the order of posting of the 

applicant has already been passed in compliance tôour 

judgment, we see n reason to continue with the C.C.P. 

which is closed a notice of contempt discharged. 

C 

(A.V.Haridasan) 	 (S.P.Muketji) 
Judicial Member 	 Vice Chairman 

16.7.90 

If 


