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order dated 7th August 1989 of the Assistant Commissioner

of income—tax, Qircle I, Quilon, the 3rd respondent,

whereunder an amount of Rs, 2467 being the Dsarness

)

/.

Allowance on the military pension drawn during the period

of re-employment and a sum of Rs. 13325 being the cver-

payment due to.urong fixation of péy have been.recovered

from his retirement gratuity of Rs. 17160 and. a direction

the applicant,

is given that the balance of Rs. 1368 alone be paid to

-
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2. The circumstances leading to this apblicatidn

can be briefly stated. After retirement from military

sérvice, the applicant joined the Income Tax Department

0n}24.2;1970 as a.Louer Division Clerk and refired on
sgperannUation on 31.5.,198€9, Da,sqch‘retiremgnt,
adm%ttedly/he was entitled to a gratuity amount o%
Rs.‘17,160.-v0n retirément from military service he
was drawing a miliﬁary pensiog of Rs, 46/~. This was
ignored ?or'fixing his pé& on re-employmenf as L.D.C.
as fequired under the Rules in force. However, he uwas

sllouved to draw this military pension with all ad hoc

reliefs and periodical enhancements thereto.

3. The respondents have contended that the.grant
of ad hoc reliefs on pension and periodical enhancements
thereto was a mistake and hence there hasbeen an

over payment of Rs. 2467 on this account which has been

deducted from the gratuity,

4;’ | On the feCOmmendation of the Fourth Pay‘Commin
aéion, revised pay scdes were introduced from 1.1.1986,
These uwere gbsq made applicable to re-employed pensioners
by the 0.M. dated 9.12,86; not produced in this case.
Similarly, the ampunt of pensions were aiso revised -

with effect fréom 1.1.86 and the applicant became entitled

‘to draw a pension of Rs. 375,
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5. It is stated that/by a subsequent memorandum
g ' G%”i? >

dated 11.9.87 of the Government of IndiaA;nstructions
were issued that the pay of re-employed pensioners
which has been‘re-fixed in the reQised pa’scale.uith.
‘eFFect from 1,1.86 should further be reQised by adjusting
the ehhanced-pension uhich'has since been granted to them
from 1.7.86. It is in pursuance of‘this order that an
'.amouht of Rs. 325 representing the difference bétueen the

: ond _ ’
revised pension of Rs. 375 & the maximum amount of
pension to be ignored in the case of the applicant, ie.
Rs. 50 ,is héid tﬁ have been over paid to the applibaht
- every month from January 1986. The sum of Rs. 13325
vrecovered from the gratuity by thé impugned order
represents the recovery of thisialléged over péyment.
The alplicant'slcontention is that these recoveries
of over payments are not authorised by lauw,
6. The respdndents haQe filed a reﬁly denying these
allegations aﬁd‘contending’thaﬁ the deductions have been
made in accordance with t?e provisions of the instructions
issued Ey the Government of India.
7.‘ | When the case came ua‘fof—ffnal hearing-on‘

4.12.90'£h9 counsel for the applicant submitted.that a

similar matter has already been disposed pf recently in

oA 175/90., The counsel For tﬁe respondents also agreed

that the decision rendered in that application will be

pL/
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‘applicable to the facts of the present case’though

he.reserved the liberty to the respondents to challenge -
that order in 0OA 175/90.

8. - . Insofar as the alleged over payment of Rs. 2467

“attributable to Dearness Relief drawn on that portion

of the military pension not taken into account in the
fixation of pay is concerned, there is already a judgement

of the Larger Bench in a batch of cases including,TAK

732/87)declaring that the military pensioners were

entitled during the period of re-empldyment to Dearness
Relief on that portion of the militaryvpehsion which

ha; notlbeen taken into accodﬁt for the fixation of pay.
fée appligant's military bension being only Rs. 46 is
ignorable from the date of his re-employment itself,

Therefore, there is no justiFicafion/uhatsoever/to crder

the recovery of Rs. 2467 in the Ann.I order.

9. The judgement in 0OA 175/90 is relevant insofar as

the second item of recbvery is concerned. The issue has
been considered in detail in that judgement. For our

ol : .
purpose, it is sufficient to kmew that the Annexure-II
letter No.3/9/97. Estt. (Pay.II) dated 11.9.87,no doubt
directs that the pay of pensioners who were in re-employment
on 1.,1.86 and whose pay was fixed in the revised pay _
scales in éccordanCe with the provisions of the 0.M.

dated 9,12.86 should be re~fixed with effect from 1.1.86

by taking into account the revised pension. Likewise

(.
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~increase in the pension of ex-=servicemen under separate

orders of the Ministry of Defence may be adjusted by
re-fixation of their pay in terms of the 0.M. dated

9.12,86. However, it is pointed out in the aforesaid

LY Ly

'judgement,that)subsequently)a clarification ke issued

in the Ministry of Finance's letter ND.A-3801S/72/88-Ad.IE

-dated 5th April 1989, That letter is reproduced below:

"Sub: Re-fixation of pay of re-employed military
pensioners as pr CCS{RP) Rules, 1986 -
regarding.

o . I am directed to refer toc your letter F.No.

 250/1/Estt/Rep/89 dated 6.1.89 on the above subject
and to say that matter has been examined in consul--
tation with departments of Personnel & Training and
P&PW who have held the views that as far as the
application of 0.M.No.3/9/87/Estt(P.I1) is concer-

‘ned increase in pension w.e,f. 1.1.86 has to be
adjusted from the pay fixed in the revised scale
excepting those where pension 1s not at all Tecko-
nable factor e.g. those governed Unier O.M.No.

- 2(1)783-0(Civ.1) dated 8.2.1983 of the MinisEry

of Defence., Any over payments already made also
required to be recovered, '

2. Regarding fresh opportunity to exercise
option under Clause (b) of sub.rule (i) of Rule 19
of CCS (Pension) Rules1972, the Department of
Pension & Pensioners Welfare had stated that
~option once exercised is final and cannot be
changed., The petitioner may be informed - - - S
accordingly." (emphasis added) R

It is seen from the underlined portion that where the pension

is not at all a reckonable factor in the fixation of pay,

i

no adjustment is needed)even according'to'the instructions
of the Government of India. It is this provision that

applies to the present case because, as mentioned above, the

applicant was drawing a military penSien-Df/Rs. SD)uhich was

@
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not at all to be-taken into cccouni in the fixation of
pay on reeempldymEnt, Thefefore, we are of the view fhat
even in accordance with the Annexure-II letter dated

11.9.87 as interpreted by the,;letter dated 5.4.89 of the

Ministry of Finace, no recovery was to be made,

10. For §he'foregoing reasonsfue come to the conclusion
thét>the re00vefies QF Rs.2467Aand Rs. 15325 made in the
impugned Ann,I letter ére unauthorised, Ue, therefore,v
quash the Annexure-I proceedings of thé third res@ondent

insofar as they effect recoveries of the amount of

Rs. 2467 and Rs. 13325 and direct the third respondent

to pay to the applicant the entire amouht of retirement

Qratuity/less the sum alreédy authorised earlier/within a

period of tuo months from the date of receipt of this order.
The ‘ '

1{;/application is disposed Qf with the above directions.

There will be no order as to cost,

—Fx 90 '
(N.Dharmadan) 7 (N. 6/Krlshnaﬂ
Judicial Member Admve. Member -

7.12.1950

Te whefher.Reborters ?ﬁ/localvpaperé.may.be allowed to
see the Judgement? i

2. To be referred to the Reporter or not? M

3. Whether their LOIdShlpS wish to see the falr copy of
the Judgement?

4. To be 01rculated to all Benches oF the Trlbunal° >
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N.V.Krishnan, AM

The RA can be dealt with by circulation.

interest has not been referred to in the order
as it was not considerable to grant interest in the
circumstances of the case. There is no error apparent

on the Faée of the record,

RA has to be dismissed, Jrdse Pecct -7 § o
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X . .z ] 'q, ’
(N.Dharmadan)l?~/ (NeV.Krishnan)

Judicial Member Administrative Member

18.1.1991



