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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
" ERNAKULAM BENCH
0.A No.
bR . 176/1992199
DATE OF DECISION _ 19.3.1992
S.J.Fernandez Applicant (s)
; . P-l . . ‘ s
Mr.P.Sivan Pillai : Advocate for the Applicant (s)
Versus ' |
Union of India through . : Respondent (s)

the General Manager,Southern Railway,
Madras -3 and five others.

Mr.M.C.Cherian{(R1-3). - ‘Advocate for the Respondent (s)

CORAM - Mr.P.Santhosh Kumar(R4-6) S

The Hon'ble Mr. g p MUKERJI,VICE CHAIRMAN

. TheobonthieoMk
1. Whether Reporters of local papers may be allowed to see the Judgement?‘]‘-w
2. To be referred to the Reporter or not ? _
3. Whether their Lordships wish to see the fair copy of the Judgement?f“}
4. To be circulated to all Benches of the Tribunal ? &

JUDGEMENT
(Hon'ble Shri S.P.Mukeriji,Vice Chairman)

In this application dated 29th January, 1992 the applicant who has been

working as Chief Clerk iﬁ the Office of the Deputy Chief Engineer(Construction),

| SoUthern Railway, Ernakulain has éhallenged the impugned order dated 20.12.91
(Annexure A.1) by which he was promoted and transferred from Erﬁakulam to

Allep‘pey' in the promoted scale of Rs.1600-2660. According to him, apprehending

. g ! : QW)‘ U soma
such a transfer he had submitted a representation dated 15.12.1_991hon the ground
, f bam.
of education of his children and other family circumstances when he hadL left

: f
‘with only three years for retirement. He had also claimed retention on the ground

of his -seniority in his category and age. He followed it up with a further
representation dated 9.1.1992 at Annexure-A3. In spite of -these representations
the second respondent directed .the third respondént to relieve the applicant
immediately vide Anr_xeuxre A4. The applicant's contention is that his wife is

also employed in the same office of the Deputy Chief Engineer, FErnakulam and
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amongst the ffvé Clerks he is neither the seniormost hor juniormost
at Ernakulam. Three more Chief Clerks are junior to him at Iﬁ"nfakulam.
He reiterated the grounds éf his children's education at Ernakulam and
disruption :of his family life and his impending retirement. He is about
SRS/ years. of age and had earlier been transferred to Southern Railway
by léss of seniority. Accprding to the Railway Board's order(Annexure

A5) . the husband and wife should be kept in one station as far as possible

and mid-session transfers should be kept down. The applicéht's transfer
' \

amd

is not on administrative exigencies as he is neither the seniormost nor
"

juniormost.

2, In the counter affidavit the respondents have stated that the

staff strength of Chief Clerks at Ernakulam was sanctioned as four vide

the memorandum dated 21,1.92 at Ext—.R4. Earlier vide the memorandum

vdatevd 23.10.91" the staff strength at Ernakulam of Chief Clerks was five.

When the applicant was promoted and transferred to Frode from his parent

department of Controller of Stores, Perambur vide the order dated 27.6.91

~at Ext.R2 he represented on 19.7.91 against the transfer. ‘To avoid his

‘transfer to Erode the third respondent recommended to the second respond-

ent that in case he ié found to be surplus in the Construction Unit at
‘Ernakulam. he may be accommodated in the séme Unit at AlleppéY(Ext.Rﬂ.
It is on that basis the impugned order of transfer was issued modifying
his transfer to Ernakulam in the Stores Unit to .Alleppey in the
Construction Unit. Instead of complying with ;his order the applicant went
on medical leave from 27.12,91. After getting the interim order of the
Tribunal on 30.1.92 the applicant reported for duty on 3.2.92, They
have dvenied' the allegations and imputations against the respondents made

by the applicant regarding his transfer’ to Alleppey. They have argued

that had the applicarit opted for the Trivandrum Division from ‘ his -

' parent department of Controller of Stores he would have been given bottom

seniority but because he was continuing in the Construction organisation
with lien under the Controller of Stores, his previous service and seniority

had been given due consideration. Thus with his lien in the Stores Unit
.
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he was bound to comply with the order of the parent department trans-

ferring him to Erode. In order to save him from that transfer and on

sympathetic consideration he has been transferred in the Construction

Unit at Alleppey because bf surplusnﬂat Ernakulam. The mere fact of
o _

his wife working at Ernakulam does not give him a right to.be retained

omd.
at Ernakulam till his retirement, even his wife can be  transferred to
. 5 . .
Alleppey. o e
3. In the counter affidavit the respondents 4 to 6 have stated that

the clerical staff required for the functioning of the offices of Works
Construction Branch are drafted from the Works/Personnel Branch of the
Division ~in which the office is. located. Only if the latter is not able
to catex?% the requirements of the Works Construction  Branch, the
volunteersa’from Worké/Pe;sonnel Branch of the other divisions are
considered. In the absenpe of the volun"teers from Works/Pérsonnel Branch,
volunters from other br'anches except Stores and Accounts Branches
are considered. ‘They have referred to the order of the Peréonnel Branch

of the Southern Railway dated 26.3.1976 at Ext R1 excluding the Stores

and Accounts DlVlSlOI’lS for filling up the vacancies in the Constructlon

Unit. The 4th and the 6th respondents being in the Works Branch of |

Trivandrum Division' they should have preferential claim over the applicant
in accordance with Ext.R1. The 5th respondent belongs to the Head-
quarters Office at Madras and is a member of Scheduled Caste and

being a Works Branch Clerk belongmg to the Headquarters unit, she is

_also entitled to preference over the appllcant. Had the applicant opted

'~ for joining" the Works Branch of Trivandrum Division he would have lost

in seniority. Having enjoyed the benefit of his seniority in the parent

department he cannot continue to work at Ernakulam ~against a post

which has to be given to the Works/Personnel Branch Clerks. These.

respondents, have, és a matter of fact, challenged the »applicant being
accommodated in. the WorksvD'ivision at Alleppey as irregular,

47 _ V'ggﬁave heard’the arguments of the learned cduﬁsel for both
the partieé and gone. through the documents carefully. In éccordance
with the Southern Railway's circular dated 26.3.1976 at'Ext.Rl)for filling
up the vacancies in the Construction /6rganisation, persons of the Stores

and Accounts Divisions are to be excluded. The following extracts from

b el e~y -
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that ’circular will be relevant:-

o

In this office P.B.Circular ‘No.93/73 dated 3.7.73 detailed
procedure has been outlined for drafting of office staff to fill .
~up the vacancies in the Constructlon Organisation. Accordmgly,
first preference is glven to the volunteers from the works branch/

Personnel Branch of the Division ‘or Headquarters, as the case

may be, where construction offices are located. In the event

of vacancies still becoming avallable in the constructlon\umts,

second preference s given to the-volunteers from the, Works

Branch Personnel Branch of other divisions mcludmg Headquarters

and third preference to the volunteers from other departments
! excludmg stores and accounts of DlVlSlons/Headquarters.

In the event of curtailment in the cadre in the construction
Units, the staff should be rendered surplus in the inverse order.

or preference for filling up the vacancxes as' laid down in the
P.B.Circular No.93/73, keeping in view the Board's mstructlons
contained. in thelr letter No.E(NG)66° TR2/20 of 27.7. 1966, forwarded

under cover of this office letter No.P(S)676/P dt.19.8. 1966 For -

. this purpose, the junior-most employee from among the staff

who have been drafted from other departments is- to be rendered

surplus flrst After . exhausting the entire staff from other depart-
ments, the: staff from other divisions have to be moved in the

LY

2nd phase. The staff of the unit- in whlch .territorial jurlsdlctlon :

the construction offices are located should ‘move only in the last
phase," N

(emphasis added)

- From the above-'i't is clear that the applicant who had been drafted to

work as Chief Clerk in th,e‘ Construction Division from the Office of

’ c ' 4 -) . ‘ - - .
the Controller of Stores has no locus standi for being retained in the

* Construction Division when one of the posts of Chief Clerks at Ernakulam

became surplus. Having been drafted from an excluded department, he

has to go first. The contesting respondents 4’ to 6 being in the included

categories cannot be displaced by the .applicant. The respondents 2 to-

]

3 have been 'cbnsiderate enough to retain him in the Construction Unit
and transfer him to the- avaxlable post at Alleppey to protect hlm from

hls transfer in . the parent department to Erode. He has been retamed

N ’



~as to costs.

in his ad hoc promotion as Chief Clerk. I do not find an iota of malafides
or discrimination in the impugned order. The applicant cannot claim any
' Thak since »
- right to be retained at Ernakulam on the ground @f his wife & also
' s @
working at ‘Ernakulam amd therefere ‘in accordance with the guidelines
G q.

he "also spould be retained at Ernakulam. In one of the latest judgments

in Judgment Today, 1991(4) SC 460, BANK OF INDIA VS.JAGAJIT SINGH
MEHTA , 1t has be_en held by the Supreme Court that one cannot claim
é' posting at the same place as of right on the grou;'xd of the posting
of one's spouse atv that place. The respoﬁdents 2 and 3 have gone out
of their way to ret;air;'the applicant at a nearer Iplace than Erode
not only on administrétive exigencies but also in. the interest of ~ the

applicant himself.

i
5  In the circumstances I- do not see any reason whatsoever to

intervene in the matter. The application is dismissed without any order

Sl

(S.P.MUKER]JI)"
~ VICE CHAIRMAN

N.joj
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JUDGEMENT

MR. N.DHARMADAN, JUDICIAL MEMBER

This application was heérd by the Siﬁgle Bench
consisi:;ing of Hon'ble Vice Chairman and dismissed as per
judgment dated 19-3.1992. Subsequently, when the applicant
filed R.A.50/92 producing Annexure-RA2 P.B.Circular No.93/73
thé judgment' was. vacated and posted for being heard by a
Division Bench. Acc'or'dingly, it came up before us for

final hearing.

Ze The- applicant is challenging Annexure-Al by which
'he} .WaS promoted and transferred from Ernakulam to Alleppey
in the profn.oted scale of Rs.1600-2660. The main contentions
raiéed by' the abplicant are that the applicam; is neither
juniormost nor seniormost to be shifted from the present
post for transfer to ’Alleppey . . in the exigency of the
service as alleged by the Railway? there is no exigency of

service to sustain the impugned transfer order.. -

c e e a2/m



Annexures- R1 and RA2 will show that pridrity to RA2
applies only in respect of posts controlled by the
headquarters and thé applicant cannot.be transferred by
the Division. The applicant is entitled to the benefit
of Government order providing that the husband and wife

should be posted in the same statione.

3. The applicant'is admittedly anvemployee originally
- belonging to the Stores Branch of the Southern Railway
under the Controller of Stores, Perambur. It is a separate
establishment ;n the Southern Railway and promotion,
Seniority, étc- of the staff therein are separately dealt
with by the same department. He haé been transferred to
work in the Construction Department at Ernakulam from

- _his posting
20.12.1973. Ever ance/he is working at Ernakulam but
his'seniority and promotlon etc. are maintained by the
Controller of Stores, Perambur. He was’promoted as Chief
Clerk and posted at Erode as per Annexure—RZ order dated
27 Ge 1991. This being a very inconvenient posting the
applicant submitted Annekure-RG reqﬁest’dated 19.7.91.
In that letter he has requested the Chief Engineer (CN) MS
(Civil) that due to illness of his widowed aged mother and
other pressing situations about the household affairs at
Cochin, his wife was tranéferred to the C“o’nstruction
'Organisaﬁion at Ernakulam in September.1969 and both the
applicant and ﬂis wife afe now WOrking‘in the same office.
Sincé the applicant is settled at Cochin for more than two
decades a transfer to another plac¢ will jeopardize his
family set-up. Considering'this letter and taking a
sympathetic Viéw, the Chief Engineer passed Annexﬁre~R3

letter dated 19.11.91 in which it is stated as follows:=

“ e e W3/



"In this connection, it is to advise that

- the services of the above named employee is
essentially required in the interest of
.Administration in the office of XEN/CN/ALLP
under Dy.CE/CN/ERS.

Please, therefore, arrange to issue a revised
0.0. posting him under XEN/CHN/ALLP duly effecting
his promotion from 27.6.91 (the date of issue of
your above 0.0.) as the employee is already
officiating in the promotional grade as Chief
Clerk on adhoc basis.” )
Accordingly, the Chief'Personnel Officer immediately

issued the Exhibit-R8 office order which reads as follows:w

' "In partial modification of 0.0. No. 5.88/91 °
dated 27.06.91 Shri S.J.Fernandez, Head Clerk,
CN/ERS is retained at XEN/C/CN/ALLP under
DyuCE/CN/ERS on promotion as Chief Clerk against
an -existing sanctioned post of Chief Clerk with
effect from 27.06.°1 vide QE/CN/MS letter No.
P.535/1/3/CN dated 19.11.91."

4. From the -above facts it 'cannot be disputed that
the impugned order has been passed in the exignecies
of service giving a convenient posting to the applicant

on his promotion.

5. _  In the course of the arguments.the learned counsel
for the respondents submitted that the abplicant.has;been
transferred on account of his promoticn and if the
applicant is not.wi;ling'to_proceed to Alleppey pursuant
to the impugned order he can be posted at Erode on the

basis of the original order, Exhibit-R2 dated 27.6.91.

Ge Having regard  to the facts and circumstances of
the case and in the licht of the finding that the transfer
ordér has been issued in,thevexigencies of. service in

' _ " to the extent
order to provide the applicant a nearest posting/possible

c e e 4=



at preseht, we do not find any merit in the technical
contentions raised by the applicant based on Annexure-R1
and RA2. The contention of the applicant, that he being

a person drafted to work as Chief Clerk in the Construction
Division from the Controller of Stores can be shifted only

by the Headquarters and not by the Division, cannot be

rd

accepted particularly in the light of the earlier transfer
oxrder, Annekure+R2. The applicant accepted thét transfer
order and ﬁade a reguest to the Railway for a cancellation
of the same or posting him to a nearest convenient place.
It is after considering this request that the Railway has
taken a sympathetic view and issued the present order.

. This transfer order is‘unassailable on the basis of the
facts and circumstances of.the case and we do not see any

reason to interfere in the matter at this stage.

Te The Supreme Court in Union of India & Others vs.
H.N.Kirtania, 1989 (3) SCC 445 and Mrs. Shilpi Bose & ors.
vs. State of Bihar & Ors., AIR 1991 SC 532 dealt the 'scope
of interference by the Courts and Tribunals in- the transfer
matters issued by the administrative authorities for
administrative reasons. In the latter case the Court held
as foilows:- |

"4. In our opinion, the courts should not interfere
with a transfer order which are made in public
interest and for administrative reasons unless the
transfer orders are made in violation of any
mandatory statutory rule or on the ground of
mala fide. A Government servant holding a
transferable post has no vested right to remain
posted at one place or the other, he is liable to
be transferred from one place to the other. Transfer
orders issued by the competent authority do not
violate any of his legal rights. Even if a transfer
order is passed in violation of executive instru-
ctions or orders, the Courts ordinarily should not
interfere with the order instead affected party
should approach the higher authorities in the
Departments If the courts continue to interfere
with day-to-day transfer orders issued by the
Government and its subordinate authorities, there
will be complete chaos in the Administration
which would not be conducive to public interest.
The High Court over looked these aspects in
interfering with the transfer orders."

. e . .5/



8. . The application is’accordingly-dismissed.

There will be no order as to costs.

Mot g

{ N.DHARMADAN ) ' { P. S +HABEEB MOHAMED) )
JUDICIAL MEMBER . ND:‘MINIS‘TRATIVE ME‘MBER
v/~
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T-have heard the learned counsel fér both'1i
thexgarties on this Review Ap.lication and gone i
through the documents carefully. The judgment é
randered by me dated 19;3.92\in 0.5:176/92 is pre{ o
pondefénﬁﬂbased oh‘thé'aSSuthion that by'thé‘Souéhern‘
Railway's Clrcular dated 26.3.76 at Exbt.R.1 in th% '
maln appllcatlon },The applicant having come from fthe
Stores uepartmbnt of the fbadduarters ?E 1nellglolb ‘
to ke drafted to work as Chef- ulcrk 1nthe ConSurucklon‘
Livi sion and that he had no locus standi for beiny | -
retained in the ConstructlonAL1v1sion when one ofbthe,1
posts of Chief Clerk at Ernakulam became surplus, }fhere—
after 1 dd.not conslder it wor thwhile -to @gﬁs 1nto the
rits of the applicant's transfer from Ernakulam to
. Alleppey. The Review Applicant has now procuced bhc ?
- Southern Réilway Circular No.93/73 at-Annexure. RB!Z |
whlch clearly shows that the exclusion of personndl in
the tores and Accounts. Divisions/Headquarters apﬁlles
only in respect of posts controlled by the L1v151ons
ie., Jead Clerks and pelow and not to the OO‘t of Chle;
Clerks which the applicant has been holulng whlch is
controlled by the Heaaquarteru. rurthe;vnorg'lt is
revealed that tre applicant came from'qhek;toresDeptt.
in 1972 as Junior Clerk thn t he aforesaid Circuigr
had not keen is sued,ﬁhmm)wn bomn_ oen o ofhownl on ftiv <L,
foo @ mcerd. : '
B~

‘conted....




