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K.Balakrishnan Applicant (s)

M/s.Sukumaran & Usha _Advocate for the Applicant (s)'
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Government of India,
Ministry of Home Affairs,New Delhi-1 and another
Advocate for the Respondent (s).
Mr.N.N.Sugunapalan,SCGSC(for R-1) .
‘CORAM : Mr P.V.Mohanan,Govt. Pleader(For R2)

o ~ The Hon'ble Mr. ¢ b \yKERJLVICE CHAIRMAN
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JUDGEMENT
(Hon'ble Shri S.P.Mukerji,Vice Chairman)

In this applicatibh dated 24.1.1991 filed under Section 19 of
the Administrative Tribunals Act the applicant a, member of the Kerala
Cadre of the Indian Police Service has prayed that he should be declared
to be envtiled'to fetrospective promotion ‘to the LP.S cadre with effect
from éhe date of prom~otion of the fhree ‘officers placed above him
in the 1988 select list and that the respondents bé,'directed to give

‘*_\him all mo.netary" benefits flowing ‘frorr;_ such retr;spectivev promotion,
, He" has alsp prgyed that the respondentsy be directed to grant .pjmy:

“

1885 as the - year of allotment in the LP.S. The brief facts of the

TN

case are as follows.
2. Having entered service as Sub Inspector of Police in 1963 -
and promoted later as Circle Inspector in 1971 and Deputy Superin-
tendent of Police in 1977, he was promoted as Superintendent of

Police “;n "1988 and was included in the select list which was prepared
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-on 7,12,88 for being promoted to the LP.S. According to him he was No.4

in the select list. But his hame was included subject to his being cleared

in the vigilance enquiry pending against him. According to him the three

~ officers ranking above him in the select list were appointed to the LP.S

cadre posts under Rule 9 of the LP.S Cadre Rules, but in spite of vacan-
cies in the cadre post, the applicant “was not so appointed. He moved
the _Ti'ibunal in O.A. 727/89 questioning the conditional inclusion of his

name in the select list of 1988. By the judgment dated 21.2.1990 in O.A.

~ 727/89, to which both of us were a party, it was declared that the appli-

o v te b
cant's inclusion in the select list of 1988 was deemed to be unconditional
f

and he should be cohgidered for promotiori to the IPS with retrospective

effect from the date on or before the date on which the person immedi-

‘ately below him in the select list was promoted to the IPS. Since there

was no person below him in the select list of 1988, a clarification was

sought from the Tribunal and by our order dated 21.2.1990 it was clarified

that the applicant has to be considered for appointment to the IPS to.

which he was entitled according to his position in the 1988 select list.

The applicant's contention. is that he should thus be entitled to be appointed

to a cadre post under Rule 9 of the Cadre Rules with effect from the

. Wuve.
deate on which those placed above him are promoted as vacancies were
. & '

available at the time of such promotion and he was denied such promotion
on the  erroneous i"ground of his lconditional inclusion in the selectv list,
He claims that instead of being given p;omotion to a cadre post with
effect from 4.4.90 he should be given promotion with effect from 29.9.89
when those abov¢ him in the select list were promoted. He also claims
the year of allotment as 1985 at par wit.h such officers placed immediately

above him instead of 1986 as given to him.

3; In the counter affidavit the reépondents “have conceded that

the - applicant's name was included as No.4 in the select list prepared
W Afumg cleomd w

in 1988 and the inclusion was provisional subject to th

: -

-against him. They have also conceded that at the time of coming into

force of the select list and 31.7.89 five vacancies in the IPS cadre of

e enquiry pending .
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Kerala materialised. Accordingly the three officers above him in the select
list were given temporary appointment to the IPS cadre posts under Rule
9 of the I.PS(Cadre)Ru]es vide Annexure-A order dated 14.8.89. Later
they - were appointed to the I.P.S vide the notification dated 29.9.89. They
have al';o ‘coriceded that the Tribunal in O.A 727/89 directed the respondents
to initiate action to appoint the applicant and another officer to the LP.S
on the basis of inclusion of their ﬁames in the select list of 1988 as if
the inclusion of the applicant'é name was unconditional. Pursuant to the
directioh of the Tribuhal the respondents promoted the applicant to a ca;dre
post under Rule 9 of the LP.S(Cadre)Rules vide the order dated 4.4.90
and later a’ppointed him to the LP.S vide the notification ‘dated 26.4.1990.
Tﬁey have explained how the three officers above him ‘in the select list
got . 1985 'és the yeér of allotmént by virtue 6f their earlier officiation
lin the cadre posts, \yhile the appliéant was given 1986 as the year of allot-
ment, since .theré was no direction of the Tribunal to promote the applicant’
to the LP.S retrdspectively with éffect from the date of occurrence of the -
- vacancy. This is also not substantiated by any rul_es. They hav‘e,‘ however,‘ ‘
indicated that .the‘ applicam; was promoted to ihe LP.S with effect from
26.4.90 even though there was a vacancy  with effect from 31.5.89; ‘They
lhave clarified that ﬁo;le of the juniors of the appliéant in the !988 select
list has been appointed to the ILP.S and that’there has always beeﬁ, a time
lag between the date of occurrence of the vécancy and date of appoint-

ment to the LP.S.

4. We have heard the argufn_ents of the learned counsel for both
the parties and gone through the 60cuments carefully. The respondents have
given the following dates of occurrence of vacancy and dates of ap.pointment.
to the LP.S in respect of the .applicant and the three officers senior to

him in the 1988 seleci: list::

"SL.No. Name of Officer- Date of occurrence Date of appoini:'—
: - of vacancy ment to LP.S.

1. Shri N.LDavid » 11.9.88 29.9.89

2. - Shri Babu Cyriac 31.12.88 = . ' 29.9.89

3. Shri. R.Viswanatha Pillai 30.4.89 . - 29.9.89

4.

Shri Balakrishnan(applicant)31.5.89 ' 26.4.90 "o

M
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From the above it is clear that if the condition of clearance from the

vigilance enquiry had not been. there, the applicant's _cascég:gould have been
taken up for consideration along with .thé three officers for inclusion _in.
the select list. At the .most he péuld have been appoiﬁtedv: to the LP.S
along vﬁth fhe other three officers with effect from 29.9.89 which is the -
common date of appointment to L.P.S of thes_e officers. In any case‘theA
applicant could not be promoted to the LP.S with effect from the daté
of occurrence of vacancy i.e. 31.5.89 ‘when those immediately above him
were so prom"otec}bn 29.9.89. In the circﬁmstancés vth.e maximum that could
be given. to the applicant is to antedéte his promotioh to trhe I.P.S ‘.from :

26.4.90 to 29.9.89.

5. In the facts and circuﬁxstanégs we allow the applicatioﬁ with
tﬁe direction that the applicant éhould be deemed to have been promoted
to ..the I.P.vaith effect from 29.9.89. He shbuld be so pfomoted with
ail consequential behefits of seniority including year of allotment and
arrears of 'pay etc. from such a date of promotion to .the I.P.S'.. There

“will be no order as to costs.

| [»6,/ | - iiﬂm‘?,

- (A.V.Haridasan) . o ' . (S.P.Mukeriji)
Judicial Member , ‘ Vice Chairman
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