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N.V.Krishnan, Administrative Member I

Whether Reporters of local papers ma be allowed to see the Judgement?%i’
To be referred to the Reporter or not?U

Whether their Lordshlps wish to see the fair copy of the Judgement?rb

To be circulated to all Benches of the Tnbunal?b

JUDGEMENT

(N.V.Krishnan, AM)

This® case was heard along with OA 418/91 in *L

'respect of one of the two issued raised herein. At a
very late stage in thls case, the appl'@ma/

sought and was granted perm1331on to implead himself,

as an aditional respondent, Nevvertheless)the appli- A
H

?

cations are being dlsposed of‘ ‘separately because my ;
%

learned Brother has some reserVatlons about the conclu-

sions reached by me in this case on one of ‘the two i.s's.u?esiw

R : ) ’ - . .»\‘
raised herein. 7'io o : g )
2, The applicant is a Deputy Director (Development)

in the Dlrectorate of Casheunut Development, a subordlnate

~office of the mmstry of Agnculture since’ 18 5.83.




fh

charge of the post of Dirsctor, Directorate of Cashewnut

Development, Cochin. The service of Dr. C.K.George

was placed by Annexure=D order dated 27th September, 1984

at the dLSposal of the Department of Agriculture and
Co-operation for appointment as Joint Commissioner(Horti-

culture fruit) in that Department. Therefore{ the

appiicént, by the same order, was directed to "look after

the current duties of fhe,post of Direétor in the same
Directorate, in addition to his own duties till regular

arrangements are made.," Tne regular arrangements to post

, o€ a full time Diredtor in the Directorste of Cashewnut -

Development, Cochin are yet to be made and the applicant
is, in the meanuhile, continuing to hold charge of the
two posts, viz., his own post of Deputy Director and the
additional chafge of Director of Cashewnut Development .
His first grievance is that, despite his holding éharge
of this addifionai post for such a long time, he has not
been paid . any additionél remuneration or allowance. He,
therefore, seeks a direction to the respondents to pay
hihlsuch additional remuneration in.terms of the provi-

sions contained in FR-49.v

@

\
—

3. His second grievance relates to his non-appointmesis

as Director of Casheuwnut Development. He seeks a

' candid ates belonging to Scheduled Tribe and appoint him.

As against this, in 0A 418/91, filed by Shri Sant Lal,
Deputy Dxrector (Narketlng) in the Dire€torate of

Cashewnut UeveIOPment, the direction primarily scught is

DeveIOpment, Cochin ought to be filled up only by direct

\

‘direction to the respondents not to reserve this poct for}

’,

“that the post of Director in the Directorate of Camagunq;L\

AY

recruitment and that too, after reserving it for Scheduled

taste/Scheduled Tribe in accordance with the Government

oi India, memorandum dated 25th April, 1989 exihibited

. ag. Annexure=3 in that application,
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4, 'In regard to the claim for additicnal remuneration,
the respondents have; in their reply, denied the épplicantfs

claim for additional remuneration under FR 49 on the ground

‘that he was hot appointed ﬁo the post of Director, which

alone would have entitled him to additional remuneration

‘under FR 49, O0On the contfqry,'he "is only looking afiter

the current duties of the post of Director and not the

_ ' . N ' ’ '
statutory functions" and hence, not edigible te the grant of

~any a}louénce. This stand was twst reiterated by the lesarned

counsel for the respondents during arguments,

v
i

6. I have carefully considered the rival contentions,

6. FR 49 regulates the pay of persons holding a post

in a substantive or officiating capacity, who has been

/

ordered to officiate, as a temporary me asure, in one er

vmo;e other independent pﬁsts. Sub clause (iv) states that

‘%no additional pay shall be admissible-to the Govt, ser=-

L

vant-uho is appointed to hold current charge of the

routine duties of another post or posts, irrespective of
the duration of the additional charge". (emphasis added)

The respondents are relying on this clause to deny the-

applicént'the additional remuneration,

T Having giveny Myyanxious consideration to the

- issus, 1 am satisfied that the prayer of the applicant

~

in this regard has to be élloued, ét least in part, on.

\ threes grounds,

Q.4’.0



Jo

..
H
..

8. The first ground is based on the actual direction

given to the applicant by the Annexure-D order dated

27th September, 1984, He was directed "to/look after
p— p—g

B sl
B Y

the current duties of the post of Director in the same

~

Difectorate, in addition to his 6wn duties till regular
arrangements are madel, (emphasis added). 'The provisions of
sub clause (iv) of FR 49 denying additional pay will be

attracted only if the/ appointment)is "to hald‘current

charge of the routine duties of another post", (emphasis-

added). Obviously, the Annexure-D order did not require

the applicant to perform only the routine duties of the

Director. On the contrary, he was required to lobk after
all the current duties of the Director. The expression
"current duties" does not mean only routine duties, It

encompasses both routine and non-routine duties, including

~important duties,’ 1In fact, the expression current

duties" has been interpreted to me an all duties other than

4

stétutory‘duties. This is clear from the Ministry of
Home Affairs'! fMemo dated 24th J anuary, 1963, reproduced

as Govt, of India's Order No.3 under FR 49, reproduced

belows=

"Looking after current duties distinct from combi-
nation of appointments, '

The Law Ministry has adwised that am officer
v appointed to perform the current'duties of an

appointment cam exercise administrative or financial
powers vested in the full-fledged ® incumbent of
the post but he cannot exercise statutory pouers,
whe ther those powers are derived diréct from

t of parliament, eg., Income Tax Qct or Rules,
sggﬁiations and By 1aus made under various Articles
_of the Constitution, eg., fundamental Rules, )
Classification, Control & Appeal Rules, Civil Service

\ﬁf - Regulations, Delegation of Financial powers Rules,

etc.

‘0.5'0
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9. It is, therefore, clear that the Annexure-D order
required the applicant to perform all duties = routine
and non-goutine = except statutory duties., FR 49 is °

silent as to how such a case should be dealt with, : .b |

10, The next ground is based on the duties perfarméd
b; the.appiicanﬁ. %he respondents have no case that the
applicant yuhile holding current'ébarge)uas only dis=~
charging the routine duties of;§he;post of Director.
They have not indicated what these duties a;e and by
uhqm the other impértanf duties of,tﬁe pogt éf Director
were beingldischarged. They have not repﬁdiated the
averments made in para 4 of Fhe application that the
appiicanﬁ Qas perForﬁing the dutiéé attached t§ the pdsf

of Director as mentioned therein.

11, - On the contrary, the applicant has clearly statéd' o
bk what duties he had discharged uhibellooking'after
‘the current duties of Ehe post of Director. 1In his R

represent ation dated 11.12.87 (Annexure S) to the second
reSpondent)requesting that he be promoted as Directér,,

the applicant had inter alia, narrated the types of

)

duties which he was pérforming'uhen entrusted with the

current duties of the post of Director. 1In péra 4 of
the épplication_also?the applicant has stated as folilows
in the context of his demand for additiomal remuneration

under FR 49:=

-

4
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"In Annexure=D it is specifically stated that the
applicant "will look after the current duties - of the
post of Director" in addition to his own duties, 1In
obedience to Anne xure=D tne applicant took up the
current duties of the Director with .effect from
8.1u.1984, Since then the applicant has been acting
as Director In-charge without any additional remu=-
neration., The dgties of the Director as specified
by the Ministry of Agriculture are "to implement the
various Cashew Development Programme in the country,
to monitor and evaluate the progress of the schemes
being implemented in the country and to study the
‘problems of the marketing of Cashewnut and to make
suggestion for improvement, formulation and scrutiny
of the Government sponsored schemes, maintenance
of liason between the Central and State Governments
concerning development programmes, to be Member=-
Secretary of the Indian Cashewnut Development Council
and to propose notes and agenda for annual meetings
of the Council and to edit the quarterly journal
"Cashew Causeries renamed as "The Cashew" at presant
of the Director., He is the Chief Technical and Admi=
nistrative Officer of the Directorate of Cashewnut
Development"., These duties are being attended to by
the applicant even now. In short,the applicant has

"been virtually doing the entire job of a fulfledged

|Director in the Directorate both in terms of Adminis=~

trative and Financial matters since 8.10.1984. The
respondents have not considered the claims of the
applicant for additional remuneration as per FR 49i"

Strangely enough, the reply of the respondents does not

of fer any comments on the type of work done by the appli-

‘“in para 4 of the application, As these avepments have

' not been denied, they have to be taken as correct. The

applicant has thus estanlished t&ay)For all practical

purposes, he was performing all the duties of the

‘cant as stated by him in the Annexur e-S representation and

Director except, perhaps, statutory functions., Therefore,

the. applicant is entitled to relief in this regards °

12. Lastly, current charge of another post is given

only for & temporary period, say, about six months.

is meaningless to say that an officer was given current

charge for 7 years., If that was possible, it is a sure

‘07‘0
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indication that the post is entiéely surplus to the

. heéds of the department and its aboliton forthwith would

have been justified. The respondents still feel the

. need of that past. In that circumstancej. an inference

has to be draﬁn for the purpose of additional remunera-
tion under FR 49 that)after the expiry of, say, one yeazp
the officiel was appo?nted to take full chearge of the

duties of the post,even though he miy not have dischzmged‘nx

statutory functions., That inference needs to be drawn

in this case,

13, Though the apblicant has sought such a relief in
para 8(ii) of the application, I notice that he did not
persist with this demand when it uas'rejécted by the
Annexure-U letter dated 24.,11.86 Ffém resppndent-1 to

him in his capacity as thé Director, Cashew Development,
The applicant slspt over this matter for quite some time
unti; he made a represéntation in this behalf again by
fthe Annexure-T letter dated 7.,11.89., He dreu the
attention of the authority to.the Annsxure-v éimédlap

of the Deptt, qf Personnél‘and requested that he be
placed in Fullicharge to become sligible for the addi-
&ional.remuheratipn. 1t is only nouw that he contgnds

in this application that he claims addifional remuheration
on the basis of the .Annexure~D order &R and #he work dons

by him.

..8.0
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14, 1 am of the view that theée shortcomings are not

fatal to his PTayer. fhe'dénial of the additional
allowances is in the natuneoﬂﬁmpntinuiﬁg grievance. Hence,
the benefit thereof cannot be denied,  Therefore, I'am

of the visw that the benefit of this allewance should

Sbe'given te him from a date £hree‘years prior to the

date (2.3.90) on which he filed this application, i.e.,

- from 2,3.1987,

15, My learned Brother does not agree with this approach,
He is of the view that as the applicant has already me
a rep:esentétion'dated 7.11.89 (Anneiure-T) te the

Department which is still pending, the proper course is

not to examine the claim but to direct the Department to

-

~ dispose of the representation in accordance with law,

uninfluenced by uwhat has been stated in the counter

affidavit,

16 1 am unable to accept this suggestion for two

reasons.

 Firstly, the representation dated 7.11.89 (Anne. T)
was pending for more than 4 months as on 16.3.90 when
this application was admitted, Therefore, the applicant

is deemed to have exhaus%ed the alternative remedy open

to him under section 20 of the Administrétive Tribunals

Act. The spirit of this provision is that in such &

circumstance, the relief claimed should be considered

..9..



on meritsf In my vieu’a direction'to the resandents as
suggested by my lgarned Brother will be appropriate only
in certain circumégances. For example,’bothjparties may
agree that fhe pending represenfation can be directed

’

to be disposed of within a time iimit or the respondents

may themselves seek permission to dispose of the repre=

sentation., No such request has been made.
; A

Further, the'Depértment has already indicated in
its reply, in no uncqrtain terms; its reésons for not
acceding to the request made by the éppliéant. . It is
naive to expec£ the éepartment to deal‘uith the repre=-
séntafioﬁ differently,'even if is dirécted to ignore its

reply to the éppliéatioh.

17.  Hence, I have felt it necessary ‘to consider this

s

matter on merits and issue suitable directions.

18, 1 nouw progeed to. the otﬁer issue'relating to the

filling up of the post of Diredtor in the Directorate of
tasheunut Dévelopment‘uhich is commoii to both this.

&nd DA 418/91. |
application/s This applicant, Shri P,P. Balasubra-

A

ligible person, the

e

maniém, claims that, being the most e
respondents may be directed to appoint him as Director

in the Directorate of Cashewnut Development with effect

from 18.5.88, from which date he became eligible to be

promoted to that post in accordance with the Recruitment

Rules which, admittedly, requires 5 years service as

 Deputy Director, for promotion as Director. He has also

«e10,,



alleged that, in the light of the OM N0.36012/6/88=Estt.,
(SCT) dated 25th April, 1989 (Annexure=uy) qucifymﬁg the'
bircumstaaées and éouditiona subject td whicn alone posts
resagved fo. SC/ST way be dg;reserved, the department has
abproached‘the Union PublicfServiﬁe Coﬁmissiog by the
Aﬁnexure-x,letter dated 14th March, 1990 tojselect'a
suitabie schedule tribe candidate fof éppointment to the
.post.reserved. Therefore, the applicant has prayed for

a direction that the pos£ shouldvnot‘be reserQed for a
'SC'Candidéte éscausa of the fact that the posf'of Director
is the only one post in the cadre and there can be no

reservation of that post as this will amount to 100 per

. cent reservation, which is . against the provisions of 1law,

19, Though the respondent s had conteﬁded in their reply
that the.abpliéaht is not entitled to any relief, when
the case came up for Final'hearing,~the learned‘counsél
for‘the respondents stated tﬁat'certainlfgrther develop-

ments have taken place- and the applicant should have no

grievance on this account,

~

éo.- He stated tﬁat the Union Public Service chmiss;on
has now advised the'bepartmgnt‘that as action for making
direct recruitment has failed, the Mini#try must now try
the firsﬁ method of recruitment again, i.es., by f}ansfer

on deput ation/promotion. A copy of the letter N0.1895/90-14A

k9\‘f" . | -‘ ' f_‘ | . 001'1400
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dated 14.9.90 of the UPSC, éddressed to the Secretary to
'Govt. of Indié, Niaistry of Agriculture,_yas produced
forvour'peruéal by the learned counsel for the Dep#rtment.
He submitted that, in tﬁe light ﬁf thié advice, steps

. have been ipitiated th fillup tﬁis post by transfer on
déﬁgtation/prom;tion. The learned counsel for £he

* applicant ?greed thatifhstgps are taken-accordingly he

will have no grievance,

21. Howsver, in OA 418/91 the applicant thersin (ieey
the fourth respordent in this case) states that he is
‘éggrigved by this aecisioh éﬁd he has impugned in that
application the %ormal'order passed on the basis of that.
decision., That applicant claims that the post is

reéerved for a.a Scheduled.tﬁﬁbe and thaf the instructions
.of det;.require that Fhree consecutivé atteﬁpts should

be made to fill up the post by difectArqcruitmént after
resérving it for a S.T. Onlyjfuo attempts have béen made,
He, therefore, SBBksvto.quash the imﬁugnéd notice thereon

and a direction to make one more aftempt at direct recruit-

ment of a S.Te

22, That application has been dismissed by a separate
order passed by us today and the step taken to (fill up
. {

the post by transfer on deputation/promotion has been

held to be valid,

23. For the foregoing reasons, I dispose of this

..120.



application with tha w following directions:-

(1) 1 direct the respondents i to 3 to grant to
' N :

the applicant, within a period of three months from the
date of receipt of this order, additional remuneration

in accordance with FR 49 (i) for holding the charge of
‘the post of Director with effect'from,2.3,1987_as if a
formal erder appointing him to hold full charge of the

post from that date has been issued in his faigur.

(ii) ThefDepartment shall proceed with recruit-

. ‘
ment to the post of Director on the basis of the primary

me t hod of transfer on deputation/promotion,

\

24, There will be no order as to costs,

?/"
| Léi/gjjjzzy(

. (N.V. Krishnan).
Administrative Member
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N. Dharmadan, M(J)

-

I have gone through the judgment written
by my learned brother but I regret my inability

to agree with the reasoning and conclusions therein.

25 This application was filed on first'March

1990 with the following reliefs:

"..1i) to direct the mspondents to appoint
the applicant as Director, Dté. of Cashewnut
Development Cochiﬁ with effect from 18-5-88
on which date the applicant became fully

" qualified to be appointed as Director;

ii} to direct the respondents to pay additional
remuneration to the applicant in terms of the
provisions contained ih FR 49 for holding

~the &ditional charge of Director in the Dte.
of Cashewnut Development, Cochin from 8-10-84
on which date the applicant took up the current
duties of the Director, and essesss"

Later theé applicant filed MP 354/90 for incorporating
‘additional relief viz. Relief No. i(a) which reads
as followss:

"..to direct the respondents not to reserve

. the post of Director, Directorate of Cashewnut
Development, Cochin for candidates belonging
to Scheduled Tribees." '

After hearing the parties, when we were about to
pronounce the judgment on 25-3-91 it was éhbmitted
at the bar that'tﬁe Govte.has issued a‘circglar dated
17-1=91 proposing to £ill up the post of Director by
transfer on deputation/promotion ané the same has

been challenged in OA 418/91. The Govt. circular

..?/
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is in Annexure-4 in 0a 418/91. Accordingly we
o y
passed @u)orderS§directing the Registry to list
OA 418/91 for final hearing along with the pPresent .
Original Applicatione. We have heard ‘hoth the‘

cases. together { i.e. OA 174/90 and 418/91).

26 ' The applicant in this casé is at present,
working as Deputy Director(Development) in the
Directoréte of Cashew Developmenf, Cochin; He is
mainly aggrieved against his non-appointment as
Director, Dictorate Chsﬁew Development, Cochin.

He submitted that the Ministry of Agriculture in

its circular No. 15-1-83-CA.III dated 15-9-84

called for applications to the post of‘Director

after reserving the post for ST candidatee. Ah
interviéw was conducted in 1987. But the applicant
was hot considered, evén‘fax'pésting andéputation
éven though he:satisfied all the requirements for
being considered. vIt was due to the fact that the
post 1s reserved f or ST candidate. The UePeS.Co
expressed their inability to. advise any person
because no suitable person belonging to ST comﬁunity
was available. Thereafter the Govt. by notification
No. 15-1-83-CA.IIi dated 4-~11-88 informed the
Secretary, UePe3e¢Cs that it has been decided to
r'eadvertise the po_st for e same purpose. The UePeS.Ce

could not advise any person for £filling up the post

see/
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for the second time also. Hence, the applicant
submits that he is eligible to be considered and
posted as Director of Directorate of €ashew Developmert
Cochin. The applicant also filed a representation
(Annexure-ll) detailing his eligibility to be
considered and posted as Director. He has claimed
additional rem=muneration for looking after current
duties of the post of Director as directed by &.u
Annexure~D order dated 27-9-84. According to the
applicant he has been virtually doing the job of a
fulfledged Director int the Directorate both in
administrative. . and financial matters since 8-10-84
and hence héiclaimed additional remuneration under
FR-49. In fact this was considered and disposed of
by Annexure-U order dated 24-11-86 which reads as
followss
“"...I @mm directed to refer to your letter
No.4(II)/68—A.U dated 1.10.86 on the subject
mentioned above and to say that the reqguest
of Shri P.P. Balasubramanian, Directorein-
Charge, for gcant of additianal pay for
holding the current eharge of the postof
Director has been carefully considered by
the competent authority in this department.

It is regretted that his request cannot be
acceded to as per Rules on the subjecte..”

27.{ When the case-came-up for £ inal hearing,
it wés contended by the additional 4th respondent
that this O.A. has to be dismissed in the light
of the Original Applicatiqp 418/91 filed by the

additional 4th respondent challenging same proceedings.

e s R . R P P I 7S

N
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The respondents 1 to 3 submitted that as per the
existing orders of the GOVernment.éf India, the jpostjﬁﬁichis
| a4

reserved for . .SC.. cannot be filledquRWi&Y?eneral

candidates. Accordingly.thé UPSchould not find

out any suitable ST candidate for the post md desired

that fresh requisition may be sent after reviewing

the reservation vosition. Since the ?osts falling

on point reserved for ST/SC candidates cannot be

deserved as per existing orders of Government of

¥
1

India, the UPSC has again been reguested in March
1990 to recommend a suitable 8T candidate for appointment

to the post of Director. It is further submitted

that since the post is to be filled up on direct

. recruitment basis and reserved for ST candidate, the

applicant is not entitled for the appointment to the

- post of Director. It is clear from the records that

the respondents and the UPSC went ahead with the
recruitmént pProcess on the basis that the post of
Director is a reserved one for Scheduled Tribe.candidate.
The applicant was unable to show from the records that
the said post has been dereserved to enable the

respondents to proceed with the selection proceedings

_for the recruitment to the post of Director on thebasis

‘vize &— '

of the primary methoﬁé'transfer_on deputation/promotion'.
It is clear from Annexure-X dated 14-3-90, a letter

sent by the Govte to Secretary, .UFSC that the post of

-

Director is reserved for SC/ST candidates only. NO order
deserving the post has been produced by the parties. ;

But the 4th respomdent contended that the issue_of
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.

the Circular éated 12-1-91 indicates dereservatione

So he presumes a dereserVaﬁion agd ptocéeds on that
basise. A post which has already been reserved for
SC/ST cancidate can be notified for selection from
general candidates only after dereservation of the post
by the competent authority in accdrdancenith}law. The

stand of the respondents 1 to 3 is that no such

action has been done in this case. I accept the

e SRR,

e o etk e ST emre o il 47

A

contention of the respondents 1 to 3. Apart from
cv,,_hm/“_‘tmﬁw‘ 7 _W h Wz\::)’*!»»».. s .
this the applicant has not taken any steps, after the
issue of the circular dated 17-1~91 either to amend
the pleading so as to enable this Tribunal to grent
‘relief to him in the light of the circular or filed
' :

' _ o © 'hish -
any reply in the connected OA 418/91 indicating/stand.
Under this circumstance having regard to the facts
and circuns tances of this case, I am of the view

' . _ . far &—
. that this application is only to be rejected so/as
the relief No.l and No.1(a). I do so. Regarding

g s . . . . !
relief No.2, as indicated above, the applicants
request  for additional remuneration was considered
and rejected by the Govt. by Annexure~U order dated
241186, G&ﬁf:@:der nas not Dbeen challenged by him
My ‘ n o , .
in this appllcaglp%*even in spite of seeking directions
A ¥

R

'S
to amend the apvlication at & later' stage. But

subsequently he submitted a fresh representation on

7-11-89 (Annexure-T) claiming additional remuneration

3

./
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\yhich can only be di?ected to b e disposed 6f by.the
Govt. on the facts of the case, particulariy when the
respondents have no£ Gbjected to the consideration énd

' 1
disposal of the representation Annexure-T based on thé
proyiéions of Sec.20 éf the Administrativé Tribunals
Act. Under these circumstances I am n§t forclosing
the-right of'the applicant to pufsue his rights, if any,
,forgetting‘additional remgneratioh in accordance'with |
law in thg,l;ght of Annexure-V OM No.4/2/989-Estt. Pay.III dl
dated 11.8.89. I direct that the(Govﬁ. may consider
the claim of the applicant in Annexure~T repfeéentaﬁion

uninfluenced by the views taken in the reply statement

L=
filed in this case on behalf of the Govt, while diposing P
of the representation submitted in this bahalf. . '
28. The Original Application is disposed of _—
with the above observations. There will be no order ,
| A ' < et
as to costse. ' E '
Aﬁdp\,/emnjxw ,
s .
(Ne Dharmadan) ' I
‘Member (Judicial)
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ORDER_OF THE BENCH

.'?9. In viéu ‘of the difference of opinion Qetueen‘us,
the'Registry isvdirected'to place the case before the
Hoﬁible‘Chairman, Central Administrative Tribunal under
Section 26 o% the Agministrative Tribuﬁéis' Act of 1985
for further actionvthereunder tb'Qécide finally the

fdllouing points of .difference:- . ®
. -

N

(1) Uhethef, on,thexfacts'and in the circumstances
o%vthe base, the prayer ‘of the aDplicant seekiné
. appoiﬁtmént as a Director éhould_he disposed of by
issuing heﬁessapy directions'toithe Department or whether
his application in so far as this.prayer is concerned
should be dismissed.

(ii) Whether, on the facts and circumstances of the
» cage,:thé~Department should be directed to pay the
appiicant additiongl qllouances'undér FR 49(i) from
2.3.8? or uﬁether, his prayer for such additional
remuneration as contained in Annexure:T—representation
éhould be directed to be disposed_df byhﬁovernment.
(‘/Q %

[

(N Dharmadan ' (Nv K;ZShnan)
Judicial Member : Administrative Member
' 4.12 .91 :
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CORAM :

~The Hon’ble Mr. A.V.HARIDASAN, JUDICIAL MEMBER

Thexkemblaxht. ' o
1. Whether Repbrters of local papers may be allowed to‘see the Judgement ? %,
2. To be referred to the Reporter or not? A~
3. Whether their Lordships wish to see the fair copy of the Judgement? A~
4. To be circulated to all Benches' of the Tribunal ? NS

JUDGEMENT

This case has come up before me on a reference to the Hon'ble

Chairman of the Central Administrative Tribunal in view of the divergence

2.

of Cashewnut Development, a subordinate office of the Ministry of Agriculture

in views between the Hon'ble Members who heard the case earlier.

The applicant .a Deputy Director (Development) in the Directorate

]

wad directed to "look after the current duties of the post of Director in the

same Directorate in addition to his own duties till regular arrangements are

' made" vide Annexure-D order dated 27th September,1984 of the Ministry of

Agriculture, while the sérvices_ of Dr.C.K.George who was at that time holding

the additional post of Director, Cashewnut Development,Cochin was placed at

the disposal of the Department of Agriculture and Cooperation for_appointment

2
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2.

as Joint Commissioner'(Horticulture fruit). As regular appointment to fhe
post of full-time Director in the Directorat® of Cashewnut Development,
Cochin was not made, the applicant con»tinued’ to hold the charge of
the post of Deputy Director as well as that of Director. The applicant's
request for additional pay Afor holding the current charge of the post of
Director was rejected by the order dated- 24th Noveml?’er,1986 at
Annexure-U. Inviting attention of the " Government to the "circular of
the Department. of ‘Personnel O.M No. 4/2/89-Estt.(Pay-lI) dated 1lth
August, 1989(A;mexure V(2)) , the applicant submitted another representat-
ion to the first respondent onv 7.11.89 (Annexure-T) requesting that
orders may‘ be passed placing him full additional charges of Di-rector with

effect from 18.5.85 and to pay the additional remuné.ration. This

-representation has not so far, been considered and disposed of. In the mean

while , the Government of India addressed the Union Public Service
Commission for advising a suitable candidate to be appointed as

Director reserving the post for Scheduled Tribes through direct recruit-

.ment. As one attempt by the U.P.S.C. to find out a suitable candidate

from the Scheduled Tribe failed,  the vacancy was again advertised. The

applicant is aggrieved by the action taken by the respondents in

reserving the only post of Director to be filled by direct recruitment

for a Scheduled Tribe candidate while, according to, him, he is entitled

to be considered for promotion especially when promotion is the first.

mode of filling up of the vacancy of Director, according to the Recruit-
ment Rules. Therefore, the applicant filed this application claiming

the following reliefs:-

" to ‘direct the respondents to appoint the appli-~
cant as Director, Directorate of Cashewnut Development
Cochin . with effect from 18.5.1988 on which date
the applicant became fully qualified to be appointed
as Director;

ii) to direct the respondents to pay additional remuneration
to the applicant in terms of the provisions contained
in FR 49 for holding the additional charge of Director

3
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.3.

t
in the Directorate of Cashewnut Development, Cochin
from 8.10.1984 on which date the applicant took wup
the current duties of the Director; and

iii) to grant such other reliefs as this Hon'ble Tribunal
may deem fit and proper in the circumstances of the
case."

-

The respondents resist the claim of the applicant for additional
remuneration on the ground that as the applicant is only looking after
the current duties of the post of Difecfor, he is not entitled to be paid
additional remuneration under FR 49. As regards the applicant's .claim
for promotion as Director and his challenge against the steps taken
for filling ‘up of the vacancy by recruitment of a Scheduled Tribe
candidate, the respondents contend that two attempts made in the year
1983 and 84 for filling up the vacanéy by tranfer on .deputation/promotion
failed for want of eligible candidates, that it was in that context the
U.P.S.C was. requesfed to nominate a candidate from the Scheduled Tribe
for direct recruitment, that as the vacancy in the post of Director

falls on Point No.17 of the communal roster for direct recruitment

‘which is a reserve point, the action taken for recruitment of a Scheduled

Tribe candidate is perfectly in order and that the applicant can have
no legitimate grievance in that regard. However, it has been stated
in the reply that the attempts made by the U.P.S.C for finding out a
suitable candidate from the Scheduled Tribes having failed, the Government
will be initiating action for filling up the post by the primary method

of recruitment, namely 'transfer on deputation/promotion’.

3. Considering the rival contentions, the learned Administrative
Member of the Division Bench opined that the applicant's claim for
additional remuneration for holding the charge of the post of Director
should be allowed from a date three years prior to the filing of this
application, i.e, 2.3.1987 and that the respondents 1 to 3 have to be
directed to grant the applicant additional remuneration from 2.3.1987
onwards in accordance with FR 49(i) within a period of three months

...4



from the. date of receipt of th\e order. As regards the applicant's claim
for promotion, the learned Administrative Member held that sir\'me the
Ministry has decided to fill up the post of Director by transfer on
deputatiovn/promotion , it would be sufficient if the Department is directed
to proceed with the recruitment to the post of Director on the basis
of the primary method of transfer on deputation. The léarned Judicial
Member however took a different view. According to him, regarding his
claim for additional remuneration, it would be sufficient if a direction
is given to the Government to consider and dispose of the representation
vmade by the applicant dated 7.11,1989 at Annexure-T. Regarding the
prayers No.l and 1{a) , he held that 'since_ the applicant has not sought
any relief in the light of the circular dated 17.1.1991 and has not
filed any reply statement. to the O.A 418/91 filed by the 4th respondenf
challenging the circular and the éction for filling up of ‘.the vacancy by
the primary method mentioned in the Recruitmént Rules, the prayers
No.l and 1(a) of the applicant have only to be réjected. In view of
the cleavage in views, thé Division Bench raised the following points

to be placed before the Hon'ble Chairman for taking action under Section

26 of the Administrative Tribunals Act:~

" (1) Whether, on the facts and in the circumstances of the
case, the prayer of the applicant seeking appointment .as a
Director should be disposed of by issuing necessary directions
to the Department or whether his applicatibn in so far as

this prayer is concerned, should be dismissed.

(ii) Whether, on the facts and circumstances of the case,
the Department should be directed to pay the applicant

additional allowances under FR 49(i) from 2.3.87 or whether,
his prayer for such additional remuneration as contained in
Annexure-T  representation should be directed to be disposed

of by Government,"

The Hon'ble Chairman has assigned the task of answering the points to

me.

...5



4, I have carefully gone through the pleadings and documents
and the divergent opinions of my learned Brothers.] have also heard the
arguments of the ilearned counsel for both the parties. I shall consider
the Ist point first. The applicant has prayed for a direction to the
respondents to appeint ‘him as Director with effect from 18.5.1588 .on
which date he became fully qualified for appointment as Director and
also‘ not to reserve the post of Director to a candidate belonging to
Scheduled Tribe . The grounds on which the applicant prays for thls relief
are that the prlmary method for filling up the post of Director as per the
Recruitment Rules is by transfer on deputa‘tion/promotion and that
-he has become qualified to be appointed as Director by promotion with
effect from 18.5.1988 and also th-a(t reservation of the only post of
Director to a Scheduled Tribe candidate will amount to 100% reservation,
which is unconstitutional. During the course of the arguments before
the Division Bench , the 'learned Senior Central Government Stending
Counsel submitted that the Government have issued a circular dated
17.1.1991  proposing to fill up- the post of Director by transfer on
deputation/promotion and that this circular has beenr challenged by the
~4th respondent in this case in O.A. 418/91, Therefore, O.A 418/91 was
posted for final -hearing along with this application. By a separate judgment
O.A 418/91 was dismi.ssed._ As the post of Director is the on.ly post in
}th'e cadre, applying the dictum laid down by the Supreme Court in
Chakradhar vs. State of Bihar ( AIR 1988 SC 959 ) , it was held by the
Bench that the only vacancy of Director cannot be reserved for a
Scheduled Tribe candidate and that the challenge agamst the cxrcular_
dated 17th January 1991 notifying the vacancy to be filled by transfer
on deputation/promotion -will not stand. Téking note of thie development
and as. the learned counsel for the applicaﬁt agreed that if steps are
taken in accordance with the notification dated 17.1.91, he would have
no further grievance on that score., the learned Administrative Member

opined that 'in regard to the reliefs No.l1 and I(a) prayed for in the



application , it would be sufficient if the Department is directed to
proceed with thé recruitment to the post of Director on the basis of
the primary method of 'transfer of deputation/promotion'. But the

learned Judicial Member .felt that as the post of Director is a post

>

- reserved to be filled by a Scheduled Tribe candidate on .direct recruitment,
\‘ without an order of dereservation by the competent authority in accordance
j with law , no aqtion can be taken for filling up the vacancy \throw.ing
it open to the general candidates. Further, as the applicant did not take
any steps after the issue of the circular dated 17.1.91 either to amend
the pleadings so as to enablé the Tribunal to grant fhe relief to him
in the light of the circular or to file any reply statement in O.A 418/91,
he was of the opinion that the application in regard to . reliefs No.l
and 1(a) 'ha_s only to be rejected./When the applicagt has prayed for a
direction that he may be appointed as Directof and for a further direction
- not to reserve the post of Director to a candidate belonging to Scheduled
/ Tribe and when on the basis‘of the circular issued by the Government
on 17.1.91 to effect recruitment to the post of Director by the primary
method of recruitment iie, by transfer on deputation/promotion from among
all eligible candidates without the post béing reservéd and when on behalf
of the applicant, it is submitted that he would have no further grievance

_— .

if  the recruitment process is undertaken in accordance with the above

said circular , the proper course in the interest of justice, is to dispose

|
\of the . application in respect of prayer No.l and 1 (a) by giving a

|

direction to the De_partment'; to proceed wit.h the recruitment to the post
of Director on the basis of the primary methbd of transfer on deputation/
promotion, as proposed in the circular dated 17.1.91(Annexure-A4 in O.A
418/91) especially when O.A 418/91 filed by the 4th respondent in this
_ case cﬁallenging the ;above circular has been dismissed by the Bench./ l

With 'great respect to the learned Judicial Member s I am of the view

that the fact that the applicant did not amend the original application

occ7



after theb issue of the circular dated 17.1.91 or that he did not file
any reply statement in O.A 418/91 would not come in the way of
disposing of the prayers No.1 and 1(a) as aforesaid . Therefore, on the
Ist point referred, I hold that in the facts and circumstances of thé
casé, the prayer of the applicant seeking appointment as Director should
be disposed of by directing the Department to proceed with the recruit-
ment to the post of Director on the basis of the primary method , of

transfer on deputation/promotion.

5. Now I shall consider the point No.2 ,i.e,"whether, on the facts
and circumstances of fhe case, the Department should be directed to
pay the applicant additional allowarices under FR 49(i) from 2.3.87
or whether, - his prayer for such additional remuneration as contained
in Annexure-T representation should be directed to be disposed of by
Goverm'nent". "The fact that the applicant was directed to look after
the current duties of the post of Director with effect from 27th
Se'ptember,19‘84 and that this arrangement still continues, is not in dispute.
The applicant has clearly stated in the  application that he has been
virtually doing the entire job of a fullfledged Director in the Directorate
both in the administrative and financial matters , in addition to his
own duties as Depﬁty Director right from ‘8.3".10.198_4. In paragraph 4 of
the application, the applicant has stated as follows:-

"The duties of the Director as specified by the Ministry of
Agriculture are "to implement the various Cashew Develop-
ment programme in the country, to monitor and evaluate

the progress of the schemes being implemented in the country

and to study the problems of the marketing of Cashewnut

and to make suggestion for improvement, formulation and
scrutiny of the Government sponsored schemes, maintenance
of liason between the Central and State Governments concern-
ing development programmes, to be Member-Secretary of the
+Indian Cashewnut Development Council and to propose notes
and agenda for annual meetings of the Council and to edit
the quarterly journai' " Cashew Causeries" renamed as "The

Cashew" at present of the Director. He 1is the Chief

.8

L



8.

Technical and Administrative Officer of the Directorate of
Cashewnut Development". These duties are being attended
to by the applicant even now. In short .the applicant has
b'een4virtually doing the entire job of a fullfledged Director
in the Directorate both in terms of Administrative and
Financial matters since 8.10.1984. The respondents have not
considered the claims of the applicant for additional remuneration
as per FR 49."

" These averments have not been specifically denied in the reply statement.
Therefore, it has to be heldv that = the applicant have been performing
all thé duties of the Director excepting probably the statutory functions
vand not only the routine duties. The claim of the applicant for additional
remuneration is .resisted only on the ground that as he had not been
appointed to the post of Director, but wés only looking after the current
duties of the post of Director under FR 49, the applicant is not entitled
to additional remuneljation. Any arrangement to ‘look after the current
and routine duties is usually made - for a short spell of time. In this
case L?i)rll”ceover sever; years preceeding the filing of this application, the
applicant had ben discharging the duties of the post of Director, to say
that for all these period , he had been discharging only the routine
duties and therefore, he is not entitled to any additional remuneration
is absolutely unjustified. The learned Administrative Member rightly held
that in the facts and circumstances, it was legitimate to draw an
inference thaf 'fof the purpose of eligibility for additional remuneration
‘under FR 49 after the expiry of a period of one year, the official was
appointed to be in full additional charge of the post of Director. Since
the applicant was by Anﬁexure—U letter dated 24th November,1986 told
that he would nof be entitled to additional remuneration and as he had
made a further claim only in his representation dated 7.11.1989 at
Annexure-T, the learned Administrative Member found that it would
meet the ends of justice if the .respondents 1 to 3 are directed to
»grant the applicant additional remuneration in accordance with FR 49(i)

for holding the charge of Director with effect from 2.3.1987 as if
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a formal order appointing him to hold full charge of the post from
that date has been issued in his favou*r. The le_arned Judicial Member
felt that as the representation submitted by the applicant on 7.1i.1989
claiming additional remuneration is sfill pending and as the réspondents
have _not-object'ed to the consideration and disposal of this representation,
the proper course would be to direct the Department to disposé of
the representation at Annexure-T especially in view 'of the provisions
of Section' 20 of the Administrative Tribunals Act. Therefore, the learned
- Judicial Member opined that instead of g»i‘ving é direction to the
respondents td pay additional vremuner’ation to the applicant, they have
to be directed to dispose of the representation at Annexure-T in
accordance with law in the light of Annexure-V O.M No.4/2/989-Estt.
Pay.lll dated 11.8.89. The Original Application was filed on 6.3.90.
According to Ssction 20 of the Administrative Tribunals Act, a Tribunal
shall not ordinarily admit an applica‘tion unless it is satisfied that the
applicant had availed of all the remedies available to him under the
relevant service rules. If an appeal of representation had been filed
by a Government servant and if no order or reply was received thereto
till the expiry of a period of six months , for the purpose of Section
20 of the Acf., it would ‘be deemed that thg Government servant has
availed of all the remedies available to him under the reieva_nt service
rules. Since the Annexure-T represenﬁation was submitted by the appli-
cant only on 7.11.89 a peric;d of}six months had not elapsed on the
date of filing of this application. The bar contained in Section 20 for
admission .of an application -without ~exhausting alternative remedy is
not an absolute ‘bar. The wording "A Tribunal shall not ordinarily admit
an application" indicate that in exceptional cases even if a Government
servant has not availed of all remedies available to him undef the relevant
éervice rules, an application can be admitted. Here the grievance of -

the applicant is that in‘spite of the fact that he has been looking after

...10
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the duties of. a’ higher post for more than seven years, he is not being
paid additional tjemuheration for the additional burden shouldered by him.
Probably it _[_Wgcsmsidering this aspect that the epplication was admitted
by the Bench which consisted of the same Hon'ble Members who heard
the application finally, The 'respondents did not offer to consider the
representation and dispose of the same, Further, the mind of the
respondents to dismiss‘ the claim of fhe aeplicant is clearly expressed
in the reply statement. In such circumstances, I am of the view that
"no useful ‘purpose will be served ; by directing the respondents to dispose
of the representation and vthe just and proper course would be ] to take
a decision on merits. Since the application has been admitted after hearing
the counsel on either side, the provisions of Section 20 of the Administ-
rative Tribunals Act does not operate as a bar in disposing of the
issue on merits. Therefore, I am convinced that interest of justice
demands directing the respondents 1 to 3 to grant the applicant within
a period of three months from the date -of receipt of a copy of the order
additional remuneration in accordance with: FR 49(i) for holding the charge
_of Director with effect from 2.3.87 as if a for_mal order appointing him

to hold full charge of the post from that date has been issued in his

favour. The points referred are answered as stated in the end of para-4
above and on this paragraph, ’
6. The records of the case along with my opinion may be plac

before the Division Bench for disposal.

N2

(A.V.HARIDASAN)
JUDICIAL MEMBER
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| Hon'ble Shri A.V.Haridasan, Judicial Member, agreed
with the view taken by Hon'ble Administrative Member. He
answered the first point as follows:-

"eeveo When the applicant has prayed for a direction that he
may be appointed as Director and for a further direction not
to reserve the post of Director to a candidate belonging to
Scheduled Tribe and when on the basis of the circular issued
by the Government on 17.1.91 to effect recruitment to the
post of Director by the primary method of recruitment i.e,
by transfer on deputation/promotion from among all eligible
candidate without the post being reserved and when on behalf
of the applicant, it is submitted that he would have no

further grievance if the recruitment process is undertaken

in accordance with the above circular, (thesproper course in

the interest of justice, 1s to dispose O e application in

respect of prayer No.1 and 1(a) by givingi

2. The basis for this conclusion is that *the post of
Director, Directorate of Cashewnut Development, Cochin

being the only post in the cadre the dictum laid down by

~ the Supreme Court in Chakradhar's case, AIR 1988 SC 959

applies and that the single vacancy of Director cannot be

reserved for a ST candidate. Since the circular déted

17.1.91 notifying the vacancy to be filled up by transfer

on deputation/promotion was upheld in OA 418/91 filed by
the 4th respondent challenging the same, the applicant has

no further grievance. However, according to him "the proper

course in the interest of justice is to dispose of the

application ih respect.of prayer No.l1 and 1(a) by giving a
directién to the Department to proceed‘with the recruitment
to the post of Director on the basis of therprimary method
of transfer on deputation/proﬁotion as propoSédh;in the
circular dated 17.1.91 (Annexure-A4 in OA'Q.418/91)
especially when OA 418/91 filed by the 4th respondenp‘;n
this case challenging the above circular has been dismissed

by, the Benchd.
P

«

e e . 2/-
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3. The circular letter dated 17th January 1991 issued
by the Government ot India for filling up the post. of
Director,‘Directorate of Cashewnut Development, Cochin by
transfer on deputation/promotion basis from amongst
officers wunder the Central/State Governments, Union
Territories, Agricultural Universities, recognised research

institutes, public . sector wundertakings and autonomous

organisations was challenged by the 4th respondent on the

sole ground that the decision taken by the Government g«

against Annexure-A3 instruction of the Government of India
dated 25.4.1989 which provides that a vacancy required to
be filled by SC/ST candidates on the basls of reservation
according to roster cannot be dereserved unless three
successive attempts have ‘been made in three years. That
case was heard along with this case buﬂ@dismissed as per
our judgment dated 4.12.1991 giving the following reason:-
"9, We are satisfied that, on the basis of the rule laid
down in Chakradhar's case, there can be no reservation when
a vacancy is in respect of the only post in the cadre.

Therefore, even though the Depattment made two successful
attempts to recruit a ST. to this post, it cammot .be

. contended that a third atempt should also be made ‘before -

trying out other methods which will amount to dereservation.

As this is the only basis for the applicant's challenge to :
the Amexure-4 letter, we are of the view that this

application deserves to be dismissed "

4. - But it is to be noted that the applicant in thisf

case was impleaded as the 4th respondent in OA 418/91 "'He

relied on the decision of the Supreme Court in Chakradhar’r
'vs. State of Bihar, AIR 1988 SC 959, and contended that;'
there can be no reservation with. reference to the post in'
question either for recruitment at the initial stage or_
filling up the future vacancy in respect of that post.ﬁ"
'Reservation in such c1rcumstances will bel contrary topcl
'Article 16 of the Constitution of Indla. Applicant in: thatf;

~case on the other hand relied on the decision of thet:

B



Supreme Court in A.R.Choudhury vs. Union of India, AIR 1974
SC 532, and contended that even in respect of one post
reservation would be made in certain circumstances. Chau-
dhury's case was distinguished on the ground that that case
was referred to by the Supreme Court in the judgment in
Chakradhar's case. The OM dated 30.11.81 issued by the
Government dealing with reservation was not brought to our
notice. Considering the limited question raised before us
we came to the conclusion that the. two unsuccessful
attempts made by the Department to recruit a ST candidate
to the post of Director, Directorate of Caéhewnut Develop-
ment, Cochin, would satisfy the requirements of the
Government circular. A third attempt before trying out
other methods will amount to dereservation. This was the
only point raised and cgnsidered bybus in that case when
the applicant challenged Annexure-4 letter. The question
whether an order of dereservation is necessary to validate
the circular dated 17.1.91 or whether it is invalid on
account of the failure of the department to take steps
invoking the provisions of OM dated 22.1.77 were never
considered by us while dismissing OA 418/91. The OM dated

22.1.77 is extracted below:-

"Sub - Deggggﬁ&;j@onfﬁﬁﬂ&barrying forward of reserved

vucancies.

Instances have come to the notice of this Department
where prior approval of this Department for dereservation of
reserved vacancies was not obtained before appointing
general candidate against such vacancies carried forward and
approval for dereservation is to be obtained in the third
year of carry forward. It is clarified that a vacancy
reserved for Scheduled Castes or Scheduled Tribes for which
a cardidate belonging to that community is not available
even after taking all the prescribed steps has first to be
dereserved before filling it by a general candidate. Prior
approval of this Department is necessary for dereservation
of a reserved vacancy included in the roster for permanent
appointments and temporary appointments likely to become
permanent or to continue indefinitely. Reserved vacancies
included in the roster for purely temporary appointments
which have no chance of either becoming permanent or
continuing indefinitely can be dereserved by the Ministries
themselves after ensuring that the prescribed steps have
been taken to secure Scheduled Caste/Scheduled Tribe
candidates andthat such candidates are still not available.



2. After a reserved vacancy is dereserved in accordance
with the procedure mentioned in para 1 above, the
reservation is to be carried forward to subsequent three
recruitment years. The 'carry forward' of reservation means
that in the subsequent year, an equal mumber of vacancies
will bereserved inMyaddition to the normal reservations
becoming due in that year according to the roster.
recruitment of Scheduled Castes/Scheduled Tribes candidates
in such year of carry forward is first to be counted against
thereservation ¢btught forward from the previous years and
then against the normal reservations accruing during the
year. The procedure. for dereservation mentioned in para. 1
above should be followed every time when a vacancy which is
treated as reserved, either on account of carried forward
reservation or on account of a fresh reserved point in the
roster, has to be filled by a general candidate due to
non-availability of candidates belonging to Scheduled Casteg
or Scheduled Tribes, as the case may be. The reservation is
due for getting lapsed only after it is carried forward for
three recruitment years. Approval of this Department is not
necessary for the lapsing of the reserved vacancy at the end
of the third year of carry forward.
3. As will be seen from para.2 above, an approval of this
Department for dereservation, is necessary in in respect of
all vacancies treated as teserved in a particular
L recruitment either on account of carried forward
reservations or on account of fresh reserved points in the
roster, for which suitable candidates belonging to Scheduled
Castes/Scheduled Tribes could not become available. "

5. One Shri K.N.Sreenivasan filed OA 792/91 for

getting promotion to the post of Senior(% .. = <) Foreman,

on the ground that it is the only post in the cadre and no
reservation applies in viéw_of the decision in Chakradhar's
case, AIR 1988 SC 959. This Tribunal considered the issue
in the 1light of departmental instruction O.M. dated
30.11.1981 after adverting to the order of reference in

this case and held as follows:-

"6. Relying on the decision of the Supreme Court in

Dr.Chakradhar Paswan vs. State of Bihar and others (AIR 1988
SC 959) the 1learned counsel for the applicant, Shri
M.R.Rajendran Nair, argued that no reservation could be made
under Article 16(4) if there is only one post in a cadre.

7. This contention is strongly opposed by the respondents 1
to 3 and the contesting respondent by stating that the
vacancy of Sr. Foreman now arose on the retirement of Shri
Ponnappan Pillai is a reserved post for scheduled caste
candidates (second year carry forward vacancy). Therefore
the applicant, though qualified, camnot be promoted and
posted in that post. They further submitted that as per the

- existing Govt. orders, even if there is only one vacancy,
the reservation policy has to be complied with; ''the policy
of the Govermment is that the reserved points for Scheduled

- Castes candidates are not to be filled by general candidates
- and such vacancies are to be filled by the respective

*
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candidates". The learned counsel for the respondents also
relied on Departmental instruction OM No.36011/39/81-Estt
(SCT) dated 30.11.81 in support of the statement in the
reply. the OM is extracted below:-

'Subject:- Single vacancy arising in a recruitment year
against SC/ST posnt.

Where only one vacancy occurs in the initial recruit-
ment year and the corresponding roster point happens to
be for a Scheduled Caste or Scheduled Tribe, it should be
treated as unreserved and filled accordingly -and the
reservation carried forward to subsequent three
recruitment years as hitherto, in the subsequent year(s),
even 1f there is only one vacancy, it should be treated
as '"Reserved" against thecarried forward reservation from
the initial recruitment year and a Scheduled Caste/Sche-
duled Tribe candidate, if available, should be appointed
in that vacancy, although it may happen to be the only

‘{,vacancy in that recruitment year(s). For instance, if a
\ single vacancy arises in the initial recruitment year
1975, and it falls at a reserved point in the roster, it
will be treated as 'unreserved' and filled, accordingly
in that year but the reservation would be carried forward
to subsequent recruitment year(s). In the first
subsequent year, i.e., 1976, if, again, a single vacancy
occurs, then it should be treated as reserved against the
reservation carried forward from 1975, and a Scheduled
Caste/Scheduled Tribe candidate, as the case may be,
should be appointed against that vacancy, in spite of the
fact that the vacancy happens to be the only vacancy
inthat recruitment year. In the event of a Scheduled
Caste/Scheduled Tribe candidate not being available to
fill the reserved vacancy in 1976, the reservation would
be further carried forward to 1977 and 1978, when also a
. single vacancy, if any, arising in those years should be
ltreated as 'reserved" against the carried forward
! reservation, whereafter, the reservation will lapse."

8. The argument of the learned counsel Shri M.R.Rajendran
Nair based on the dictum of Supreme Court in Dr.Chakradhar
Paswan's case has to be tested in the light of the O.M.
referred above. We have gone through the decision carefully.
It is a case concerning the appointment of the appellant
Paswan to the post of Dy.Director (Homeopathic) on 30th May
1979. State of Bihar on the basis of the law laid down by the
decision in Balaji's case, AIR 1963 SC 649, sanctioned two
Dy. Directors posts for each of the two systems of Unani and
Homeopathic, when there was already a Director in the
Directorate of Indigenous medicines for Ayurveda. So there
were three posts, one Director of Indigenous Medicines,
Deputy Director (Homeopathic) and Deputy Director (Unani).
All are Class-I posts. According to the roster the first post
of Director should be treated as unreserved, the second as
reserved for SC and the third again as unreserved. As per
.order of the Health Minister the Deputy Director (Homeo-
pathic) was set apart for SC and advertisement was issued.
The appellant was selected and appointed. This was
challenged. High Court declared the appointment as illegal,
nevertheless he contimued in that post. The argument was that
the order reserving the post of Dy. Director (Homeopathic)
for SC infringes the principle embodied in the Government
circular introducing 50 point roster, according to which, if
in a particular cadre, single post falls vacant, it should,
in the case of first vacancy, be considered as general and on
the second occasion when a single post again falls vacant,
the same must be treated as reserved. The Supreme Court
considering the scope of the circular held as follows:-

'_o ¢ o 0 06/-



'16. It is quite clear after the decision in Devadasan's
case that no reservation could be made under Art. 16(4)
so as to create a monopoly. Otherwise, it would render
the guarantee of equal opportunity contained in Arts.
16(1) and 16(2) wholly meaningless and illusory. These
principles unmistakably lead us to the conclusion that
~if there is only one post in the cadre, there can be no
reservation with reference to that post either for
recruitment at the initial stage or for filling up a
future vacancy in respect of that post. A reservation
which would come under Art. 16(4), pre-supposes the
avgilallaility of at least more than one post in that
. cadre.

9. The Court in the light of above referred circular held

that if there is only one post in a cadre "there can be no

reservation. with reference to that post either for

recruitment at the initial stage or for filling up a future

vacancy in respect of that post". This decision is confined

to the intrpretations of the circular dated 8th November,

1975 prescribing 50 point roster to implement the policy of

reservation. The Supreme Court was neither called upon to

consider nor did consider the scope and ambit of any other

- circular or the application of the principle pertaining to

the reservation policy in respect of carry forward under the

existing orders or the policy of the Government that the

reservation policy has to be implemented even if there is -

only one post. The circular dealing with the carry forward

vacancy and the filling up of the same dated 30.11.81

referred to above was mnot considered by the Supreme Court.

Hence, under these circumstances the decision of the Supreme

Court in Dr. Paswan's case is not an authority to be followed

° uniformily in all situations irrespective of the circulars

and orders governing the reservation principles and policy of

Government. It is a settled proposition of law that a

decision is an authority for the point which is considered in

/Tritunal inY that case. Recently this /A.Radhakrishnan vs. The General
s Manager, Southern Railway, OA 149/92, held:-

'17. It is well settled proposition of law that no case
is an authority for the proposition not arising and
considered in the case. "Subjectum secendum materium" is
the principle. The Supreme Court in State or Orissa vs.
Sudhansu Sekhar Misra, AIR 1968 SC 647, held

"A decision is only an authority for what it actually
decides. What is the essence in a decision is its ratio
and every observation found therein not what logically
follows from various observations made in it."

The Supreme Court in State of U.P. v. Ram Chandra, AIR
1976 SC 2547, -said

"It is the rule deducible from the application of law to
the facts and circumstances of a case while constitutes
its ratio decidendi and not some conclusions based upon
facts which may appear to be similar. One additional or
different fact make a world of difference between
conclusions in two cases even when the same principles
are applied in each case to similar facts. See also
Regional Manager v. Pawan Kumar, AIR 1976 SC 1765." '
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10. Recently identical question came up for consideration in
more of less similar circumstance in P.P.Balasubramanian vs.
Union of India, O.A. 174/90, in which the question of
appointment to the post of Director of Cashewnut Development,
which was falling on a point reservedfor SC/ST candidate came
up for consideration. One of us, N.Dharmadan, following the
Government orders existing at the relevant time gave
dissenting note to the effect that since the post is to be
filled by direct recruitment, which was reserved for ST
cardidate on the basis of carry forward rule the applicant
therein, who is a general candidate, is not entitled for that
post. The Government -was taking this stand and it was upheld.
Nevertheless, because of difference of opinion on the
application of the principles laid down by the Supreme Court
in Dr. Paswan's case, the decision is not final. It was
referred to the Hon'ble Chairman and it is pending. "

This decision is directly in conflict with the majority view in this case.
6. The application of the OM dated 30.11.81 and

relevance of OM dated 22.1.77 dealing with dereservation
of a post reserved for a reservation point as clearly
stated in the reply filed by the respondents 1 & 2 that the
post of Director falls on a point No.17 of the continuing
roster for Direct Recruitment which is reserved fqr ST, was
never argued nor considered while disposing of OA 418/91.
If, in the 1light. of the circular dated 17.1.91, the
applicant has no further grievance as found by the 3rd
Member and the Administrative Member particularly when the
challénge of fhe 4th respondent against the circular dated-
17.1.91 in OA 418/91 was dismissed, the propér course of
this Tribunal is to close the application holding that the
applicant has no surviving grievance to be considered and

redressed by the Tribunal by issuing directions.

7. The Courts or Tribunal will not iésue'a direction
to the respondents in a case unless it is satisfied that
the party apprdaching such forum has a legal right to be
redressed and that in the interest of justice such a
direction is necessary. But it may in special circumstaﬁces
issuei) directions to the reépondents opp consent of the
parties. In the 1instant case both the Administrative

Member and the 3rd Member decided to issue directions to

¥
e
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Department to proceed with the recruitment to the post of
‘Director on the basis of preliminary method of transfer on
deputation/promotion after finding that the applicant has
no further grievance if steps are being taken in the light
of the circular dated 17.1.91. There w@ﬁﬁ@ consent or
agreement by the 1learned counsel for the respondents.
Merely because of the dismissal of OA 418/91, which has
filed challenging the circulér dated 17.1.91 on the sole
bgfound‘that~it igzxiolétive of instructions of Government
of India dated 25.4.89 (Annexure-3 in OA 418/91), there is

no approval that the circular is valid if it is otherwise

invalid on account of the failure of the Government to pass

\

orders for dereservation of the post in the light of OM

dated 22.1.77.

8. Regarding the second point dealing with the
additional remuneration claimed by the applicant under FR
49, @@E}representation was rejected by the Government as
per Annexure-U order dated 27.11.86. Since this order was
not challenged by the -applicant either in the original
\application or in the aménded application he is estopped
from élaiming the second relief. This point has not been

~answered by the 3rd Member or the Administrative Member.

9. However, in view of the conflictifighviews taken in
0A 792/91 and'thevmajority opinion in this case and having
regard to the facts and circumstances stated above I am of

the view that the entire case with the que§Eigg§w§;gggd in

e

this case 1is to be hlacedAbeﬁore the,HonibLe;Chairman for

ISP

'beiné ;;férred'to a larger Bench under Section 26 of the

Administrative Tribunals Act, 1985.without : stating = any:

points%s envisaged in the Section. L
' | /\ﬁ&\\\,dﬁhj\w//’///
' K ~ ) ~ \q%
<f//fk§‘b

( N.DHARMADAN )
JUDICIAL MEMBER
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0,A,174 of 1990

El

N.VeKrishnan,
Vice Chairman (A).

I have carefully perused the judgement déted

' 5-3~93 of my learned brether helding that the case

sheuld bs placed be?ere the Hen'ble Chalrman for belng

referred to a larger Sench for the reasens given in

that judgement.

2. It is not necessary te recit® the facts of the

case as they have been stated in my learned brether's

judgement. There are twe issues invelved., One is

.

whet her the vacant pest of Director, Cashewnut

: Dévelapmant is reserved fer a schedulesd tribe in the

rester or.uhsther, being the only post in the cadre,

ne such reservatien can at all be m2de, The secend

is in regard te remunératiad'ta the apﬁiicant, a

Deputy Director, for sheuldering the additional

respensibility of DiTecter, as claimed by him. My
learned brether hgs giQen his vigus in regérd te
these issues in his judgément daied 5~5—93. It i;

with great regret that I find myself uﬁable te QETG@

with him for the detailed reasons given herein.

3. My views on the first issue are as follews:=

(i) My learned brether seems te have apparently

c@néludad- vide the ebservaticns in paras 9 & 11 @f
the judgement in G.A.792/91,-ghich has Eeen.made
available te me for perusale that the 0.M, dated
30-11-91 deals with 2 situation where there is only
one post in & cadre «nd it has fallen vacant. UWith
great respect, I am unable to agree with this vieuw,

In my view, the 0.M, dated 30-11-817 centains

{ instructiens about filling up & single vacancy in

a cadre where the number of such'posts'isfmaré.than

.ene.and therefers, it is not at all-ralevahtjfer t he

dispesal of the instant 0.A., This. is evident and
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"can be inferred from fhat O.N;,orﬁpreduced in para
S of my learnad brether's juégwment.v On the centrary,
in the.instantVU.A.,.the past of Directer, Cashéuhut
Development, is admittedly the 'enly post in the cadre.
This finding has been given by us. in para 5 ef eur
judgement infU.A.a18/91, a copy ef which has been

kept on record for reference.

(ii) Ne deubt, the Supreme Court did net censider
the ufufmsaid>0.mo dated 30~11-81 in the judgement

in Cﬁakrudhar‘s case (AIR.1988 SC 959). Heuever,

< similar U.M, was in existence auen.aarlier, in th?
Ministry of Railways «nd its velidity was Jpheld

in A.R.Chaudhary Ve. Unien ef India (AIR 1974 SC 532).
That was alse 4 case of & sipgle vaéancy in a cadre
which has mere than ene pest. The fellowing extracts

frem the head nete, froem thet judgement bear this eut:

"ewIn 1964 the Railuway Beard prepared a nesu
'Medel Roster' signifying the turns aof reserved
and unreserved vecancies., Under this Roster
12,5 per cent ef the vacancies wers reserved
for scheduled castes and 5 per cent for the
scheduled tribes. The Roester contained an
explanation that if there are enly twe vacancies
to be filled on a particulér eccasion, not more
than ene may be treated 45 reserved and if there
be enly one vacancy, it should be treated as
unreservad, If eon this acceunt a reserved peint
is tres<ted as unreserved, the reservstion mey be
carried ferwafd in the subsequent twe recruitment
years. In the financial year 1966-67 a vacancy
. ef Headmistress arese in a High Scheel run by
the Rallway Administration and it was treeted as
unreserved on this basis, Ansther vacancy arese
in the financial year 1968~69. It was centended
that the vacsncy must be treated as unreservad.

Held, that the vacancy of the year 1968=-69 had
to be tresated 4s reserved vacency. Theugh each
year of recruitment was te be treated separately
and by itself, @ reserved vacancy hzd te be carried
forward ever 2 years, if it was noet filled in by
the appointment of & reservasd candidate, The
open class reaped & benefit in 1966-67 when a
reserved vacancy was treated as unressrved, If
the carry foruward rule had te be given any
meaning, tha vacancy had to be carried feruard
for the banefit ef scheduled castes and schedulad
tribes until the cless f the financial ysar ’

+ 1968~69, , The carry forward Rule was net violative
of Arts. 14 and 16, AIR 1964 SC 179. Felleowed."

That judgement dees not, in any way, affect the ratie

W
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ef the decisicn in Chakradhdris case, because in the
latter cuse alse, it was feund that the pest of
Deputy Directer (Hemeopathic) was the enly pest in

the cadre and hence, reservaticn could neot be made.

(iii) In my view, there is no circulér“isausabby any
Department ef the Gout . .ef India that where there is
“enly ene pest in @ cadre and it falls vacant, it can
be reserved. The O.N.idateﬁ 35011-81 is not such a
circular. In ?act,!suCH a circulér could net‘hava
been issued becduse much @ reservatioen woeuld haue-peen
vielative of Article 16(1) ef the Censtitution, as

held in Chakradhar‘a casea,

(iv) I disagree with my learped brether's inter-
pretatien of our esarlier judgement in 0.A.416/91

given in the F@lléuing extracts frem para 4 ef his

.

judgement 2

"Cansidering the limited guestisn raised baefere
us we came te the cenclusien that the tue
unsuccessful attempts made by the Department tae
recruit a ST candidate te the pest of Oirecter,
Directerste of Casheunut Develepment, Cechin,
would satisfy the requirements af the Gevernment
circular. A third attempt befare trying eut

ot her metheds will ameunt te dereservaticn. This
was the enly peint raised and censidered by us

in that case wha®®the spplicant challenged _
annexure-4 letter. The questien whether an erder
of dereservaticn is’pacessary te validate the
circular dated 17-1~91-er whether it is invalid
on account of the fallure ef the department to
take steps inveking the previsiscnsef 0.M, dated
22=1-77 wers never censidered by us while
dismissing OA 418/91."

My'unésrstanging of that judé@ment is that it g@@s .
te the very rest of the dispute by declaring that
the pest in question is the enly pest in the cadrs
and when it fell vacant reservetion cannet be @anﬁ,
@s it vielates Article 16(1) of the Censtituticn, as
held by the Appex Céurt in Chakradhar's case.
‘Therw?mre,gﬁhilw it is true that the twe guesticns
ﬁentioned by my le=arned brether were not censidered

by us, the reason therefer is that thsy dieé net even



ciadre of Senior Fereman censisted of only ene pest,

-t third‘Mambar has given his epiniwn,

arise for coensider<ticn,

(v) The pleadings of the applicant in 0.A.792/91

de not show that it was centended by him that the

Ahparnntly,'this uas @nly an argument advenced at the
timé of hearing vide para 6 af the'judgement'tharain.}
Thare'is; hewever, no finding of the>Bench whet her

the cadre censisted of anly mné pest ef senier Feraman
er moTe than one pmsta> It , h@ugv&f, appears frem %he J
sbservat icns iﬁ éarés’g & f1_®F‘thm judgement that

the case was debid@é en the:faoting that‘the past

ef Senier meamdﬁ is the enly pest in thé cadre, In

my view, if thié was so, it ceuld not have been reserQad
and the 0.M, dated 30-11-81, not being applicable in -
such circumstances, ceuld net have been inveked te
justify reservaticn. In the cichMstance; I am

unable to agree with tﬁe judgement in OA 792/91 and

1 am of the view that the instant 0.A cannot be decided

-en the basis ef that judgement.

(vi) Therefere, neither the G.M, dated 30-11-81 ner
t he jgdgammht in OA 792/91 affects the validity of
the majority view iﬁ this QA, It is thus clear that
this issue has te be decided enly on the basis ef
that majérity view. Thefef@réj we again ﬂiff?r as

to how this 0.A, is te be disposed ¢f after the

Y

4, In regard te secend issus viz.,, the payment

of additicnal remunerstion- my learned brether's

"visws are at pége 8 of his judgement., He has sbserved

that as the apéliéunt's representat ion was rejected
on 21=11=86 the apblicant is estepped from claiming
this relisf ane that this questi@n'has nmt.bagn

ansuarad gither by me er by the third Member,
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5. | My enly ebservaticn is that while my learned

'brmthmr hed, ne deubt, referred tao the disﬁiésal af

the representation in his judgement dated 4-12-91,

“he did net -held that the applicant's prayer should

i

be‘dismissad an the ground of estbppel. There?sre,.
the question of aqsuwiingbthis «rgument , by mé ervb
thevHGn‘ble thirdlmember, never arese, . Instesd, he
felt that the reépmnd@nts shéuld be'direct@d_t@_
dispose af the applicant'sjrepresanﬁatian. The
maj@rity vieu wags expressed enly in thié cent ext

and it-uaé'hald tbaf ne useful purpese veuld be searved

- by sth a direction and hehce, the majority censidered

the guesticn sn merits and decided it in the applicant's

fayour.,

G Far the ?areg@iné reasens, I regret it has
not béen pessible feor me to agrea‘Qith the judgemert
édtaéls—3»93 of my ledarned brether «and 1 amsalsse
unable to agree with the decisiocn in OA 792/91,

assuming that it cencerns tha/?illing_up af a pest,

. which is the only pést in the cadre, when it fell

vagant., I «lse, therefere, find it necessary- theugh
fer, tetally different reascens- to refer this 0.4,
to the Hen'ble Chairmen te enable him te censtitute

a larger Bench to decide the disputed issues,

Ve

( N.ULKRISHNAN 3
Vice Chairman{A

e
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Order ef the Bench

Far the reasons given in our respective
judgements, the Registry is directed to pldce
this 0.4 befere the Hon'ble Chairman, Central

Administrative Tribunal te enable him te refer

in this case,

it ta & largef'Bench to render a finzl decisien

{ N.Dharmadan ) ° _ ( N.Vo.Krishnan )
Member (J). . Vice Chairman(A) .
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By Advocate Shri T.Ravikumar.
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1. Union of India, rep. by ' o
Secretary, Min. of Agriculture, -
Dept. of Agriculture & Cooperation,

Krishi Bhavan, New Delhl 110 001

2. The Joint Secretary (P) and
Horticulture Commissioner, -
Min. of Agriculture, Deptt. of
Agriculture & Cooperation,
Krishi Bhavan, New Delhi-1.

3. The Secretary, Union Public Service
'~ 'Commission, Dholpur House,
Shah jahan Road, New Delhi.

4. Sant Lal, Deputy Director
(Marketing) Director of Cashewnut :
Development, Cochin-11. .o Respondents

By Advocate Shri-T.P.M.Ibrahim Khan, ACGSC (R.1 to 3)
By Advocate Shri M.R.Rajendran Nair (R. 4). '
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ORDER

N. DHARMADAN (J)

This case has come up before the Full Benéh on the
basis of a reference order by the Hon'ble Chairman in view
of the disagreement of Hon'bie Shri N.V.Krishnan, Vice-
Chairman wifh the judgment of this Tribunal in OA 792/91.

Hence, the entire case is before us for decision.

2/-
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2. A.Deﬁuty Director (Development) in the Directorate
of Cashewnut Development is the applicant. As per an order,
Annexure-D, he was directed to lookafter the current dutieé
of the post of Director in the same Directorate till
regular arrangements are made. His request for additional
remuneratioﬁ under F.R.49'was fejected by Anneﬁure—U order.
Two years later, he filed'Annexure-T representation. It is-
pending. In the mean time the post of Director at point
No.17 of the communal roster was notified twice for

filling-up the same with suitable S.T. candidate. Under

. these circumstances, this 0.A. was filed with the folloWing'

two prayers:-

"

i).to direct the respondents to appoint the applicant as
Director, Dte. of Cashenut Development Cochin with
effect from 18.5.88 on which date the applicant became
fully qualified to be appointed as Director;

ii) to direct the respondents to pay additional remuneration
to the applicant in terms of the provisions contained in
FR 49 for holding the additional charge of Director in
the Dte. of Cashewrnut Development, Cochin from 8.10.84
on which date the applicant took up the current duties
of the Director, and ..."

The learned counsel for the applicant, Shri ;T.Ravikﬁmar
submitted before - us that after the disposal of the
0.A.418/9i, applicant was promoted as Director on 20.7.93.
InA the 1light of ‘tﬁiS‘.appointment, ﬁhe 0.A. has becomev
infructuous. He also submitted that the iésue regarding the;
claim of the applicant for>getting'additional remunerétion

under FR 49 is not pressed for a decision by this Tribunal

and he seeks permission to withdraw the case.

3. ~ In the light of the above submission, we are of the

view that the issues arising for consideration in this case

on the basis of the order of reference need not be

considered and decided by us.

3/-
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4. The prayer of the applicant to withdraw ) the case
is not opposed by the learned counsel-for the respondents.
But the'learned.counsel’for the additional &4th respondent
submitted that the gl¥ievance of his client to agitate the
matter separately againsﬁ the appointment of the applicant,
asIDirector, pending the original application be preserved
for he could not get proper instructions from his ciient in

this behalf.

5. In the result, having regard' to the above
submission, we allow the prayer of the applicant to
withdraw the case reser?ing the right, if any, of the 4th
respondent to challenge the appointment of the applicant,
particularly whén the vlearnedv counsel for the 4th
respondent was not in a position to make his submission
about the validity of the appointment of the applicént
after the order passed by this Tribunal referring the>case

to the Hon'ble Chairman.

6. In the result, we dismiss the 0.A. as withdrawn

reserving the right of the 4th respondent as referred to

above. There will be no order as to costs.

Lak.
Ttk ¢

( S.KASIPANDIAN ) ( J.P. SHARMA ) .( N. DHARMADAN )
MEMBER (A) MEMBER (J) MEMBER. (J)

1)
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