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CENTRAL ADMINISTRATIVE TRIBUNAL,
ERNAKULAM BENCH

0.A. No.174/93

Wednesday, this the third day of November, 1993

SHRI N.DHARMADAN, MEMBER (J)

C.K.Varghese,
Senior Accountant,

- 0/o. Dy. Director of Accounts

By

(Postal), Kerala Circle,

Thiruvananthapuram-10.

P.J. Aleykutty,

~do- : ) .+ Applicants
AdVOcate Shri G.Sasidharan Chempazhanthiyil

V/s

. The Deputy Director of

Accounts Postal, Kerala
Circle, Trivandrum

. Chlef Postmaster General Kerala,
Circle, Trlvandrum

Director General, Deptt. of
Posts, Dak Tar Bhavan,
New Delhi - 1.

Union of India, rep. by :
Secretary, Min. of Communi-
cations, New Delhl. : , .. Respondents

Advocate Shri George C.P. Tharakan,

Senior Central Govt. Standing Counsel.

ORDER

N.DHARMADAN

A question pertaining to fixation of pay in the

cadre of Senior Accountant taking into account the qualifi—

cation pay at the rate of Rs. 30/- p.nm.

22.

2.

7.1989 arises for con51deration in this case.

with effect from

The .applicants are Senior Accountants in the office

~of the Deputy .Director of Accounts (Postal),

Kerala Circle,

Trivandrum. . Both of them came to Postal Accounts from
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Sévings Bank Csnt;ol Organisation’ (SBCO for short), as
Junior Accbuntants 6n mutual transfer under Rule 38 of P&T
Manual'. Théy joined' as Junior Accountants in the Postal
Accounts Section in August 1980. They were:giveﬁ confirma-
tion as per Annexure-VI order dated 14.6.1983 with effect
" from 1.3,1982;'According to the apﬁlicants, UDC in SBCO and
Junior -Accountant in Postal Accounts are similar in every
respect including the pay and‘naturé of work. They were also
‘given appfopriate‘ placings in the gradation 1list of
confirmed Junior -Accountants in the Postal Accounts. After
the reétructuring as per Annexure-VII, 80% of the posts in
the cadre of Junior -Accountants including non-functional
selection grade senior Accountants were upgfaded to the
higher functional grade of Rs.1400*40f1600—50-2300-EB-60—
2600 with effect from 1.4.87. The upgraded posts were
decided to Be filled up cent percent ﬁy promotion on the
jbaéis of seniority-cum-fitness by posting junior
Accountants having three years of regﬁlar service who have
passed‘ the departmental/'confirmatory ,examinétion/depart—
mental examination for promotion. Applicants have already
rendered seven yearsof service as.junior Accountants in the
Postal Accounts out of which. five ‘years _Service was -
.rendered by them as permanent junior Aécdunténtsf Hence,
they were fully qualified to be promoted as ‘éenior
Accountants. Though the first ’respéndent promoted 131-
junior Accountants as senior Accountants in the Postal
Accounts with effect from 1.4.87, the appliqants were nét
promoted presumably because they have not passed the
departmental/¢onfirmatory . -examination/departmental
examination for .promotion of LDCs. According to the
. applicants, since they havévalready passed the departmental
e#amination for promotion as UDCs, it is not necessary for

them to again sit for the examination. They have also filed



representations for getting promotion without paSSing the
departmental examination.. The first respondent - reJected the

representations. Thereupon the applicants-appeared for the

‘ examination and they were successful in the year151989.'

Accordingly, the applicants were promoted -as  Senior
Accountants on regular ‘basis Wlth effect from 1. 4 87 asrﬂ

per. order dated 25.9. 1989 Aplicants{ were also asked to |

‘;give their option for fixation.of pay on regular'promotion.

They have exercised'their-Option:for fixation of their pay
in the scale of 'Rs.1400-2600. Accordingly, their pay was
fixed as follows - _' ‘ '

st applicant:

~ Pay on,1.5s87‘ B - 11600
Date of next_increment- -1 1.5.88 (Rs.1650)

2nd- Applicant:

Pay on 1.4.87. . : 1560

CALL the ‘officials vwho"have passed:.the confirmation_

examination are eligible for oualification pay of Rs. 30/-

hp m. as a separate element,. Since the applicants have

passed the confirmationVexamination,‘they were granted the -

benefit Of qualification pay with'effect from'22 7.89. An |
office order was’ issued in this behalf by the Assistant .
Chief Accounts Officer (Admin) on 26.2.90, which is marked,

~as "Annexure-XII. While they were getting this qualification.

pay,'whiCh~Will be merged with their pay inAthe event of

their next promotion.as JAO, contrary to the statement in.

‘Annexure—XII»order,'the qualification pay:was abruptly and

arbitrarily stopped by - the first respondent Without any

‘notice, as per Annexure XIII order dated 18 8.92. Both .

applicants ‘have filed representations against the same, one '

of the copies of the sL A _ same 1is marked as
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Annexure-XIV. A further nmemo, Annexurerxv dated 23.9.92 was
1ssued. directing the applicants to ekercise their option
for refixation of their pay 'inn‘the cadre of Senior
Accountants, within' a month. Since the attempt' of the
'respondents was to recoter'from the applicants the benefit
of qnalificafipn pay'already received ang,reduceaftheir pay
by refixation, the applicants exercised Annexures-XVI and
XVII,_conditional option, - stating that no recovery shall
be made on the basis of refixation. But as per
Annexure-XVIII, the Deputy Diréétor has decided to recover

the qualification pay already received by the applicants

'alleging that the same is overpaymentn Since there 1s

- substantial monetary loss on account of the impugned orders

proposing refixation of pay and recovery, the applicants
have Jointly filed this application under Section 19 of ‘the-
Administrative Tribunals Act, for quashing Annexures—XIII,

XV and XVIII to .the extent they relfte to the applicants.

3. . Respondents in the reply are admitting the basic
facts and the service details of the applicants. But they |
‘'stated that the' _applicants were. promoted as Senior
Accountants on ad-hoc basis with effect from 1.4.87 on the
condition that they will pass the Departmental Confirmation
Examination within the next four chances commencing fronm
May 1988, for regularising their promotion as Senior
Acconntants. Theplwere drawing Rs.30/- as qualification pay
with effect from the date they passed"the,_Departmental
.‘Examinationf énbeequently,:the Ministry of Finance,.ae per
bM dated 22.3.1990 (Annexure-R1) ° clarified .that_ tne
qualification pay of Rs.30/- will be taken into account for
the purpoee of fixation of pay in the event of promotion to

the post of Senior Accountant. Even after this

fclarification, “the applicants were drawing -ﬁualification
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pay as é separate element in addition to the pay admissible
‘to Senior chountaﬁts, which is’ against the letter
Annexure-R1. Their case was téken up 'with the Postal
Directorate, which - by further ietter . dated 14.9.92
clarified that the pay of the applicants may be refixed in .
the cadre of Senior Accountants as a special case from the
day théy became entitled to the qualificatidn fay, with .
fefe;ence to the pay they vwould 'havé drawn in Junior
Accbuntants' éadre had they continﬁed as Junior Accountants
‘on that date. The impugned prders_Wefe iésueé on the basis
of the above clarification. The applicanfs' conditional
option canﬁot be accepted. According to the respondents
_theré would not be any drop in pay had the applicants
exercised their option"without condition of waival of
overpayment from 23.3.90. if thé first applicant exercised
the option without any condition; he would have drawn
incremenf’two,months in advance from 90-91 onwards every
year in .May instead of July. Similarly, the second
applicant would have drawn increment every year in March
instead of July | from 90;91 onwards. However,. the
o6verpayment of Rs.30/- p.m. towardsAqualification pay drawn
as a separate element has to be recovered with effect from
22.3.90 to 31;7;92 as thefe :was no Government order to
“waive tﬁis overpayment. According to the respondents thet,‘

0.A. is devoid of any substance and it is to be rejected.

4, Applicants have filed a detailed rejoinder also
- denying the various statements contained in the reply.

| . ol

5. - Having ‘heard the counsel on both sides, .the

important question to be decided in this case is whether
the applicants are entitled to rétain_the qualification pay
granted-to them as pef'special order after their péss in
the departmental qualifying examination as4pér Annexure-XII

office order dated 26.2.90. The order reads as follows:-



" In accordance with the Dept of Posts, New Delhi letter
No.37/27/88-PA-Admn  1/644 dated 2.2.90, the following
.officers as Junior Accountants and who have passed the
departmental confirmation examination for direct recruit Jr.-
Accountants and promoted as Sr. Accountants are now eligible
for the enhanced qualification pay @ Rs.30/- p.m. with
effect from the date -following the last day of the

‘confirmation exam as noted below:-. '

1. Smt. Sophiamma thomas -1 20, 5 88
2. Shri C.K.Varghese - v 22.7.89.
3. Smt. P.J. Aleykutty : 22.7.89

Smt. Schiamma Thomas who is already drawing the qualifi;
. cation pay of Rs.15/- w.e.f. 20.5.88 vide 0.0. No.31/Admn/E -
© 1/3B dated 19.8.88 will now draw the qualification pay in

~ the enhanced rate from 20.5.88.

The qualification pay will be drawn as a separate element
~in the cadre of Sr. Accountant and the same will be taken
into account for .fixation of pay on their promotion for a
further higher post as JAO." : -

In so far as the ‘applicants are- concerned it has been

specifically stated in the above order that they shall draw :‘

',the qualification pay as -a, separate element in the cadre of

-Senior Accountant and the same will be taken 1nto account

"“"for flxation of pay only on their promotion for a furtherQ '

higher post as JAO". The ‘wording in. this .ordert is very“.
'clear andaunequlyocal. This_order:has‘not.been superseded
or'cancelled:so far. The respondentsvhayeino'case‘that:thié
order is not in force. Whateyer right that has accrued in .
'fayour.Of the applicans'on the basis of’this order cannot"
be taken away w1thout any legal authority " The. contention
.of the learned counsel for the respondents is that 1f ‘the
applicants case»is accepted_it w1ll have all India effect

and -others- similarly situated also raise[ such claim. In

fact, according to ‘the respondents, the clarification;‘TJ

AAnnedure—Rl “has been enforcedﬁﬁgainst all other similarly
situated persons, buttthey have not made any - complaint

against the same
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6. The statement Of the reSpondents ‘that others have

not challenged the action is no reason for denying “the

1egal benefit accrued in. favour of a Government employee on R

the - basis of orders issued in his favour. Annexure XII nade

- it clear that - the applicants are entitled to spec1al!

qualification pay and it will ‘be, merged Wlth the pay for.
fixation on their promotion to the post of JAO. Annexure-Rl
"clarification relied on by the respondents appears to be.
-prospective and does not give any right for the respondents
| ;to reopen cases aaiggggbprior to 1.4.87. Applicants have
l'been given promotion as Senior Accountants with effect from-f
'1.4.87, and they were also given fixation of pay as stated
:earlier. -Hence, it cannot be hsaid ‘that there is .an
'-overpayment to be proceeded against for recovering the same-
~from the applicants. The applicants - case can be treated as
a special case as admitted by the respondents 1n para 15.
; It is to- be treated as a: special case particularly when‘:

Annexure—XII order has been passed in their favour; the

apprehension of the respondents that the acceptance of'the.'

contentions of the applicants w1ll adversely affect the f
resondents, is unfounded and there is. no substance in the
same. | | | .
7.-.{ ‘:HOWever,thepapplicants have given Annexure—XVI“and
”pXVII conditional: option, ’particularly in 'the flight of
',-protection of -théir ‘right as -per' Annexure-XII. The
"respondents are free to consider:their'option in Annexures-
*vXVIv and XVII fnotwithstanding ’the"impugned orders,‘ffor"
'issuing fixation order 1n accordance with law protecting.

their right as covered by Annexure XII1.

8}‘ ' The application is- disposed of w1th the abovesaid

directions making it clear ‘that this deCision is not to be
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- treated as a precedent for- it ‘has been 'decided only
- édnsidering thé ~faéts ‘pfesénted by %thef épplicahts‘ and -
;f éoveréd by the documents producéd4in this case.. No costs.
( N.DHARMADAN )
- JUDICIAL MEMBER
v/-



