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FINAL ORDER
30~9-1988
CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

THIRTIETH SEPTEMBER ONE THUUSAND NINE HUNDRED AND

EIGHTY EIGHT
No.OA 109/87

M. Sankaran Kutty s Applicant
versus

1. Director General Tele-
comnmunications, Dept. of
Telecommunications, Ministry
of Communications, New
Delhi.

2.Geners&l Manager, Telecommu-
nication, Kerala Circle,
Trivandrunm,

Respondents

3. The Director, Telecommu~
nications(N), Trichur

4. The Divisionai Engineer,
Telegraphs, Trichur

No.OA 172/87

M. Sankaran Kutty s Applicant
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Versus

1. The Director General, Tele-
communications, Dept., of Tele-
communications, Ministry of
Communications, New Delhi. -

2. General Manajer, Telecommuni-
ation Kerala Circle,
grivangéum.r Respondents
3. Divisional Engineer, Telegraphs,
Trichur. .

4. smt, M.V. Savithri, SDOT,
Irinjalakuda.

5. Divisional Engineer(adm.),
Calicut Telecom District,
calicut. ’ i
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shri M.G.X. Menon 1 Counsel for applicant in
both QA 109/87 an§ OA‘172/87

shri P.A. Mohamed, ACGSC s Counsel for reépondehtsin
both except R4 in OA 172/87
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The Hon'ble Shri S.P. Mukerji, Vice Chairman
&

The H®n'ble shri Ch. Ramakrishna Rao,
Judicial Member .

ORDER -

(Pronounced by the Hon'ble shri S.P. Muker ji)

Since cémﬁon question of law and similar
facts are involved in these two applications filed by
the same applicant under Section 19 of the adminis~
trative Tribunals Act they are disposed of by a

common judginent as follows.

2. In the first application, OA 109/87 the
applicant has prayed that the pefiod of absence from
duty from 7-4-1985 and 16-8-1985 should be treated
as on duty and the impugned oxder da;gd 17¢h February,
1986 rejecting the applicant's request and the other
impugned order dated 15th November 1985 regulariaing
the period ofiabsence by grant of leave shoﬁld be v
set aside. He has also prayed that al; consequential
benefits of salary, iﬁcrement, leave etc shouid also
be given to him. In tﬁe second épplication OA 172/87
the applicant has prayed that the period of absence
between 1-~7-1986 and‘2—1-1987 should likéwile be
treated as on duty with all consequen@ial benefits

of salary, increment, leave etc and that the impugned

order dated 4th February 1987 at annexurei €
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rejecting his request should be set aside., The

brief facts ¢f the two cases are as follows.

3.  The applicant has been working as Sub Divi-
sional ORficer, Telegraphs at Irinjalakuda in
Trichw district since June 1981, It appears that
he was given some adverse remarks’ in his character
roll aﬁd xhak oﬂ his reéresentaﬁion having been
rejected smuegeky by the General Manager he moved
the High Court of Kerala in Writ Petition No.9218/

83. while that writ Petition was pending, by an

order dated 31-5-1984 he was transferred from

Kerala to Bombay. He moved the Hign Court in

writ Petition No.4371/84 against the transfer order
and got the order stayed on 6-6-1984. The stay
order was vacatéd on 3-4-1985 and he waé forcibly
relieved from duty on 6-4-1985. He drew T.A.
advénces on 11-4-1985 but did no£ report in Bombay
th applied iér 34 days Earned Leave. Thereafter
the Qigh Court of kerala set aside the transfer
qrdér on 23-7-1885 but the applicant was not given
any posting order and'noﬁ allowed to join duty
till 16-8-1985. According to him ﬁe was forced tb
épply for leave tb regularise the period of absence

from 7-4-1985 to 16=-8-1985 and this period of

absence was‘regﬁiarised by the impugned order

dated 15th November 1985 granting him Earned Leave
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for 120 days and half pay leave for 12 days.

4, ‘ . It appears that the respondents again
issueé-a seconG transfer order on 27-6-1986 trans-

ferring him to Bombay and he was relieved on 1-7-86.

~

| The applicant this time moved this Tribunal with

application Nq.569/86 aéainst the second order of
transfer which was set aside Ly the Tribunal on
10-11-1986. He was again not allowed to join duty
‘%gAthe original place of posting ﬁntil 31-1%—1986 whgn
the third transfer order trénsferring him to Ca;icuc

was issued. This order wasvreceived.by him on 2nd

January 1987 and he assumed duty at Calicut on

7-1-1987., He was not paid any salary for this period .

(from 1-7-86 to 2-1-87) and his request to treat this

- perilod as on duty was rejected by the respondents

throﬁgh the impugﬁed order dated 4th February 1987
wiﬁﬁ the observation that the applicant could get this
period of absence regularised by applying for leave.
While the applicant has argued that since both the
orders of transfer Gated 31-5-1984 and 27-6-1986 have
beeﬁ set aside by the High'Court ané the Tribunal res-
pectivelybthe tw0'périods of absence forced upon him
by the issuance of illegal orders have. to be treated

as on duty.

5, .. The responcents on the other hand have
arjued that the applicant should have joined the
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place of ﬁosting even peﬁding decision on his'ﬁrit
petition as he was under the obligation to be trans-
ferred to any parﬁ of the country. lUngmployment
during the intervening period_after he had been
relieved of his duties wés due to his~man;pulat1qe
and speculative manoeuvres. The respondents have
however stated thaﬁ immediate posting could not have
been ordered as soﬁé cofréséopdehce had been going
on ;bout the applicant. In respect of the first
spplication ie. O.A, 109/87 the respondents have |
further ‘arqued that the applicant himself applied for
leave on 11-4-1985:and again on 16-10=-1985 which were
granted to him, Therefore he cannot claim to be on

duty from 7-4-1985 tO 16-8-1985,

6. We have heard arguments of the learned
counsel for both the parties and have gone through
the available records. It is admitted that both the

transfer orders dated 31-5-1934 and 27-6-1986 were

set aside by the High Court of Kerala and the Tribunal

respectively.  The applicant therefore was not obliged

to comply with these orders and cannot suffer for non-

compliancerf these transfer orders. Tﬁe Karnataka‘
High Court in Mapchgiah Vs. Difector pf Medical
Education, 1985(1) SLJ 128 has held in a similar case
of transfer order that if for ahy reason the petitioner
had failed in the petition he wouléd have‘taken,thel
conéequences of not reporting for duty 1? cOmplianée
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of that transfer order and the State would have béen
right in treating thg inte;yen;ng period as absence
from dutye “Eyt when the Writ Petition had been
allowed ané the order of transfer was quashed the
period was bound t? be treéted a; duty". 1In that case
the. petitioner waé t?égéferred on 7-5-1980 but he
questioned the legality of the transfer order and
got the same ﬁuashed in a Writ ?etition. He was taken
on duty subsequently and claimed that the period of
absence should'be treated as on duty. The respondeﬁts
took the plea that since the order of transfer had not
been sﬁayed and gince there was n§ direction from the
court to stay tﬁe transfer order he cannot be treated
as on duty. This plea was not accepted by the High
Court which.decided that since tﬂe order of transfer
had keen quashed he had to be_tx;eated as on duty durdng

the period of absence.,

7. ., Since in the instant two cases the orders of.

;e

transfer had been quashed and the period of absence was
o

not due to any default on the part of the applicant

i

he cannot be made to suffer due to noncompliance of
the transfer orders the legal validity of which could

not be upheid.

-8, As rejards the applicant himself applying

for leave in the first application wé are inclined to
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accept the argument of the applicant that these

applications.for leave were £iled under compulsion

to get some salary from the respondents. Besides,

the respondents themselves in tha£ case sanctioned

the leave between 7-4-1985 and 16-8-1985 {Annexure-A. 4)

with the folloying observatiohst
“the leave is sanctioned to reqularige hig
abgence between 7-4-1985 and 16-8-1985 (From
the date of his relief to the date of report-

ing for duty) in connection with his transfer.
to Bombay". (emphasis added) .

This leave applied for was not because of his sick-

' pess but for rejgularising the period of absence.

9. In the circumstances indicated above we allow
both the applications., set aside the impugned orders
and direct the respdndeﬂts that the applicant should
be treated to be on duty between 7-4-1985 and 16—8;1985
in the first application and between 1-7-1986 and

7-1.1987 in the second applicétion with all conse-

quential benefits such as pay, leave, seniority,

etc. as if he had been on duty throughout between the

"gates of being relieved and the dates of joining Guty

in both the cases.

10. There will be no order 83 to cogts.

11. A copy of this order may be placed on both
the files. i
5C// - Sc//f
(Ch.Ramakrishna Rao) (S.P. Muker)i)
Member. , Vice Chairman

Judicial
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accept the argument of the applicant that these

applications for leave were £filed under compﬁlston

to get some salary from £he respondents. Besides,

the respondents themselves in thaé case sanctioned

the leave between 7-4-1985 and 16-3-1985 (Annexure-A.4)

with the following observationss
“the leave is sanctioned to regularise hi
abgence between 7-4-1985 and 16-8-1985 (From
the date of his relief to the date of report-

ingy for duty) in connection with his transfer
to Bombay". (emphasis added) .

This leave applied for was not because of his sick-

' ness but for rejularising the period of absence.

9. In the circumstances indicated above we allow
both the applications, set aside the impugned orders
and direct the respondents that the applicant should
be treated to be on Guty between 7-4-1985 and 16-8-1985
in the first.application and between 1-7-1936 and
7-1-1987 in the second application with all conse-
quential bengfits such as pay, leave, seniority,

etc. as if he had been on duty throughout between the
dates of being relieved and the dates of joining duty

in both the cases.

10. There will pe no order as to cogts.
11. A cCopy of this order may be placed on both

the files.

9 /- =,
(Ch.Ramakrishna Rao) “ . (s.P. Mukerji)
Judicial Member Vice Chairman

30-9-1988



